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PREFACE 

fTlHE  origin,  purpose,  and  scope  of  this  volume  require 
J-  a  brief  explanation.  For  the  past  few  years,  when 
lecturing  in  the  Honour  School  of  Modern  History  at  Oxford 
on  English  Constitutional  History  from  1660  to  the  Great 
Eeform  Bill,  I  invariably  found  that  both  my  classes  and 
I  laboured  under  the  serious  disadvantage  of  having  no 
handy  collection  of  pieces  justificatives  in  the  shape  of  selected 
original  authorities  for  our  subject,  such  as  is  at  the  disposal 
of  teachers  and  students  for  the  preceding  periods  of  English 
history  in  the  well-known  Select  Charters  of  Stubbs,  and  the 
similar  volumes  of  Professor  Prothero  and  Mr.  Gardiner — 
with  what  profit  to  all  concerned  needs  no  proof  here.  A 
teacher's  increasing  experience  of  this  disadvantage  for  the 
important  epoch  which  opens  with  the  Eestoration  of  Charles  II. 
has  been  reinforced  by  a  three  years'  experience  as  an 
examiner  in  the  Oxford  Honour  School  of  Modern  History, 
a  school  which  now  numbers  annually  nearly  two  hundred 
candidates.  If  the  student,  in  short,  of  English  Constitu- 
tional History  for  the  hundred  and  seventy  years  from  1660 
— the  period  in  which  the  bases  of  the  constitution  under 
which  we  live  to-day  were  finally  established — desire  access 
to  the  most  important  statutes  and  documents,  or  to  the 
text  of  the  decisions  in  the  leading  cases  in  constitutional  law, 
he  has  so  far  been  compelled  to  seek  them  scattered  in  the 
ponderous  collection  of  Parliamentary  Statutes,  in  the  still 
more  voluminous  and  confusing  mass  of  Law  Eeports,  or 
piecemeal  in  various  books  not  always  to  be  found  in  his 
college  library,  and  certainly  not  within  the  reach  of  a  modest 
purse.  Otherwise  he  must  rest  content  with  the  quotations 
or  paraphrases  of  the  leading  secondary  authorities,  or,  worse 
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still,  the  ipse  dixit  of  the  lecturer.     The  educational  value  of 
bringing  the  student  face  to  face  with  the  original  authorities 
is  a  point  that  to-day  requires  no  laboured  proof ;  it  is  one  of 
the  truisms  common  to  all  places  where  history  is  seriously 
studied.     Furthermore,  I  fancy  that  all  teachers  will  agree  on 
these  two  propositions :  First,  that  even  if  the  desire  to  under- 
take the  hunt  for  a  reference  to  original  authorities  given  by 
a  lecturer  were  present  in  the  average  student  (which  in  nine 
cases  out  of  ten  it  is  not),  the  pressure  on  his  time  of  other 
studies  and  interests   under  an  ordinary  university   course 
would  veto  the  attempt;   and  secondly,  that  most  students 
not  only  require  to  be  tempted  to  walk  to  the  original  founts, 
but  that  the  fount  itself  must  be  in  a  reasonably  accessible 
place,  and  its  salutary  waters  must  be  presented  to  an  artfully 
created  thirst  in  a  tolerably  digestible  form  and  in  a  vessel 
easily  handled.    This  volume,  then,  is  the  outcome  of  the  truth 
of  these  two  conclusions.     Since  no  such  collection  existed  as 
I  required  for  my  own  purposes  as  a  lecturer,  some  years  ago  I 
set  to  work  to  make  one  for  myself,  utilising  to  the  best  of  my 
powers  a  teacher's  experience.     I  am  ready  frankly  to  admit 
that  criticism  of  the  selection,  both  on  the  grounds  of  what 
is  included  and  what  is  omitted — to  show  that  it  is  both 
arbitrary  and  incomplete — will  be  easy.     The  extended  task 
of  selection,  indeed,  would  enable  me  to  play  very  effectively 
the  part  of   advocatus  diaboli  against  the  form  of   my  own 
labours.     On  the  other  hand,  I  can  but  ask  those  who  are 
disposed  to  criticise  unfavourably  to  remember  one  or  two 
things.     (1)  A  very  serious,  I  might  say  an  insurmountable, 
difficulty  has  been  the  singular  wealth  and  copiousness  of  the 
material  at  the  compiler's  disposal.     Yet  four  hundred  and 
fifty  pages  can  only  contain,  after  all,  a  certain  number  of 
words.     Eigorous  considerations  of  space  have  compelled  me 
reluctantly  to  eliminate  much  of  what  I  had  carefully  ex- 
cerpted and  intended  to  include.     It  would  have  been  easy  to 

«/ 

compile  two  volumes,  but  the  condition  of  the  task,  as  I  con- 
ceived it,  required  the  material  to  be  limited  to  a  single 
volume,  and  that  of  a  reasonable  compass.  (2)  I  have 
endeavoured  to  cover  a  period  of  one  hundred  and  seventy- 
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two  years — years  increasingly  crowded  with  illustrative  and 
important  material.  Professor  Prothero's  collection  covers  a 
period  of  sixty-five,  Mr.  Gardiner's  of  thirty-two  years ;  and  a 
glance  at  the  shelves  of  any  library  which  contains  the  Statutes 
and  Law  Eeports  (to  mention  no  other  possible  sources) 
would  show  that  parliamentary  and  legal  activity,  and  parlia- 
mentary and  legal  draughtsmanship,  have  not  gained  in  brevity 
or  lost  in  the  importance  of  their  contents  as  the  centuries 
advance ;  and  as  the  constitution  has  increased  in  its  fearful  and 
wonderful  complexity,  so  too  have  the  necessity  and  means  for 
illustrating  it.  (3)  Many  kind  friends  have  freely  offered  me 
numerous  suggestions — suggestions  as  varied  and  embarrassing, 
from  their  range,  originality,  number,  and  disinterestedness,  as 
those  which  the  modern  Chancellor  of  the  Exchequer  receives 
on  the  eve  of  his  budget.  Had  I  carried  out  all  these  I  should 
have  finally  constructed  an  admirable  encyclopaedia  almost  as 
bulky  and  costly  as  the  sources  from  which  it  would  have 
been  derived.  That  I  have  not  done  so  is  not  because  I  am 
not  grateful  for  so  much  valuable  advice,  but  simply  because 
of  the  sheer  impossibility  of  acting  on  it  within  the  limits  of 
the  space  at  my  command ;  and  when  I  survey  the  material  at 
the  disposal  of  a  compiler,  and  remember  the  suggestions  acted 
upon  and  then  reluctantly  put  aside,  I  confess  to  a  legitimate 
surprise  at  my  own  moderation.  (4)  Let  it  then  be  pointed  out 
at  once  that  this  collection  does  not  pretend  to  illustrate  docu- 
mentarily  the  growth  of  the  Cabinet  system,  of  our  financial 
system,  nor  the  slow  and  elaborate  evolution  of  the  structure 
and  working  of  the  government  of  the  Empire  (save  for 
the  inclusion  of  two  important  legislative  enactments  on  the 
government  of  India).  Eeflection,  I  think,  will  convince 
that  the  Cabinet  system  and  the  government  of  the  Empire 
are  each  of  them  subjects  requiring  a  volume  a-piece  for 
satisfactory  treatment.  Nor  do  the  shifting  conventions  of 
the  constitution,  the  spirit  and  essence  of  the  government 
of  the  Sovereign  in  Parliament,  the  complex  totality  of  vary- 
ing and  intangible  nuances,  understandings,  unwritten  rules, 
constitutional  etiquette,  lend  themselves  to  satisfactory  docu- 
mentary illustration  in  the  rigid  black  and  white  of  textual 
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authorities,  save  at  great  length  and  with  copious  explanation. 
Moreover,  throughout  the  process  of  selection  my  desire, 
fortified  by  some  experience,  has  been  to  treat  adequately 
some  important  features  rather  than  to  attempt  to  treat 
scrappily  and  inadequately  all. 

The  material  in  the  following  pages  will  be  found  to  fall 
under  three  heads — Selected  Statutes,  Selected  Cases,  and  an 
Appendix.  As  regards  the  statutes,  I  have  endeavoured  to 
give  what  seem  to  me  the  most  important  legislative  enact- 
ments between  1660  and  1832.  That  the  selection  is  more 
full  for  the  period  down  to  1720  than  for  that  immediately 
following  will  not,  I  think,  surprise  any  student.  The  lull  in 
the  passing  of  great  formative  statutes  after  1714  is  a  familiar 
commonplace  in  the  authorities,  and  the  very  remarkable 
period  of  strenuous  legislative  reform  which  commenced  some 
ten  years  before  the  Eeform  Bill,  and  continues  for  half  a 
century  after  it,  largely  falls  outside  the  chronological  limits 
of  the  plan  of  this  volume.  I  have  not  scrupled  to  modernise 
the  spelling  of  the  text,  to  supplement  the  punctuation  if 
necessary,  and  to  eliminate  the  necessary  verbiage  of  the 
parliamentary  draughtsman.  But  in  the  case  of  the  more 
important  statutes,  such  as  the  Bill  of  Eights  or  the  Act  of 
Settlement,  the  text  is  given  entire;  and  in  that  of  the  Bill 
of  Eights  I  thought  it  desirable  to  print  the  document  as  it 
appears  in  the  statutes  of  the  realm,  so  that  students  might 
have  at  least  one  example  of  a  historic  and  epoch-making 
statute  in  its  original  form.  In  the  text  all  omissions,  even 
of  intelligible  verbiage,  are  indicated  by  printed  dots  .  . . ; 
where  whole  clauses  are  eliminated  the  fact  is  noted  in 
brackets,  and,  if  required,  the  substance  of  the  omission 
epitomised,  that  the  student  may  at  least  follow  the  scope 
of  the  whole  statute.  The  notes  throughout  are  of  the 
briefest,  save  perhaps  in  the  case  of  the  Mutiny  Act  of  1689, 
where  I  have  endeavoured  to  collate  and  summarise  some 
forty  subsequent  enactments  and  extensions  of  the  law,  in  the 
hope  of  showing  as  briefly  as  possible  their  constitutional 
import  on,  and  connection  with,  the  original  statute,  and  to 
bring  them  into  relation,  through  an  ordered  and  instructive 
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process  of  constitutional  development,  with  the  modern  law. 
A  reference  to  pp.  58-62  will  perhaps  explain  both  the  object 
and  the  result.  Where  it  seemed  necessary  or  desirable, 
additional  illustrative  matter  in  the  shape  of  Parliamentary 
Eesolutions,  Protests,  or  other  documents  has  been  appended 
to  certain  statutes — for  example,  the  Test  Act  (p.  39),  the 
Coronation  Oath  Act  (p.  65),  and  so  on.  The  connection  of 
this  additional  matter  with  the  statute  will  be,  I  trust,  self- 
evident,  and  its  value  to  the  student,  I  hope,  not  less  so. 
Throughout  I  have  cited  very  sparingly  from  the  Protests  of 
the  Peers,  important  as  they  are,  partly  because  they  are  access- 
ible as  a  whole  to  all  in  Thorold  Eogers'  scholarly  collection  of 
three  volumes,  partly  because  of  their  length.  When  given, 
the  version  has  been  taken  from  the  printed  text  of  the 
Lords  Journals,  and  I  have  not  thought  myself  entitled  to 
borrow  even  with  acknowledgment  Thorold  Eogers'  laborious 
identification  of  the  signatures.  These,  therefore,  are  given 
as  they  stand  in  the  authoritative  printed  text ;  but  a  reference 
is  always  supplied  to  the  pages  of  Eogers'  edition,  to  which 
the  student  can  easily  turn  for  fuller  information.  The 
suggestions  at  the  end  of  each  statute  as  to  leading  secondary 
authorities,  while  new  in  a  collection  of  this  kind,  have  a  two- 
fold object :  (1)  to  save  the  space  of  explanatory  matter  as  to 
the  statute  itself;  (2)  to  help  the  student,  rather  than  the 
teacher,  to  find  authoritative  comment  on,  and  explanation  of, 
the  subject-matter  of  the  document.  Such  references  are 
easily  extended  to  any  length ;  it  is  only  necessary  to  say  here 
that  they  are  not  intended  to  be  even  a  select  bibliography. 
Their  presence  in  the  book,  I  was  glad  to  find,  was  warmly 
approved  of  by  several  teachers  of  wide  experience,  and  a 
preliminary  key  to  the  abbreviations  is  intended  to  make 
plain  the  symbols  employed. 

The  second  part  of  the  volume  consists  of  leading  Cases  in 
constitutional  law,  treated  somewhat  differently  to  the  statutes. 
For  reasons  that  will,  I  hope,  be  intelligible,  each  is  prefaced 
by  a  brief  introduction,  limited  to  explaining  as  tersely  and 
plainly  as  possible  the  facts  and  points  necessary  for  under- 
standing the  excerpts  given,  and  here,  too,  reference  to  the 
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most  helpful  commentaries  has  been  attempted.  The  excerpts 
which  follow  are  severally  original  authorities,  i.e.  they  are 
part  of  the  texts  on  which  a  historical  student  would  work 
if  writing  from  first-hand  evidence.  Yearly  experience 
strengthens  my  conviction  that  cases  in  constitutional  law, 
which  most  historical  students  not  unreasonably  find  in  an 
epitome  dry,  unduly  technical,  frequently  repulsive,  can  be 
made  more  attractive,  and  therefore  more  profitable  in  every 
way,  if  for  the  paraphrases  of  the  text-book  writer  are  sub- 
stituted the  salient  parts  of  the  authority  itself ;  if,  for  example, 
in  the  famous  cases  connected  with  the  name  and  cause  of 
Wilkes  the  student  can  study  the  actual  words  of  the  judges 
who  made  both  history,  law,  and  liberty  by  their  decisions. 
The  principle  on  which  these  excerpts  are  framed  will  be  most 
clearly  seen  by  reference  to  the  documents  themselves ;  I  will 
only  remark  here  that  the  illustrative  matter  is  not  confined 
to  purely  judicial  decisions.  No  apology,  I  take  it,  to-day  is 
necessary  for  allotting  in  a  volume  of  this  kind,  covering  the 
years  from  1660-1832,  a  considerable  place  to  cases  in  consti- 
tutional law.  The  part  played  by  the  law  courts  in  defining, 
extending,  limiting,  even  creating  constitutional  law,  machinery, 
and  rights,  is  explained  and  justified  in  the  leading  authorities, 
and  the  argument  need  not  be  repeated.  Certainly  a  student 
who  had  studied  the  period  in  question,  and  was  ignorant  of 
the  leading  cases,  would  have  a  very  partial,  unsatisfactory,  and 
misleading  knowledge  of  his  subject,  both  as  regards  historical 
and  philosophical  principles  and  historical  matters  of  fact. 
As  to  the  actual  selection  made,  I  would  simply  remark : 
(1)  That  I  have  been  guided  in  choosing  from  the  wealth 
of  illustrative  material  by  the  intrinsic  and  historic  import- 
ance of  the  case  itself,  and  also  necessarily  by  the  possibility 
of  representing  it  satisfactorily  within  due  limits;  (2)  that 
owing  to  the  importance  of  Parliamentary  Privilege  and 
judicial  decisions  with  regard  to  it,  I  have  not  scrupled  to 
give  it  as  full  a  representation  as  possible;  (3)  that  at  the 
risk  of  apparent  inconsistency  the  chronological  limits  have 
been  in  this  department  slightly  extended  beyond  1832 ; 
(4)  that  no  one  regrets  more  than  myself  the  omission  of 
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more  illustrative  cases,  more  especially  on  the  law  of  Treason, 
particularly  in  the  period  between  1792  and  1820.  But  the 
length  of  these  cases,  and  generally  their  highly  technical,  not 
to  say  their  transient,  character,  made  it  impossible  to  include 
them  within  the  limits  at  my  disposal;  (5)  a  glance  at  the 
Table  of  Contents  will,  I  hope,  make  clear  the  principles  on 
which  I  have  acted,  and  some  knowledge  of  constitutional 
history  will  perhaps  help  in  answering  why;  (6)  lastly,  I  cannot 
claim  to  be  a  trained  lawyer,  nor  have  I  written  nor  selected 
for  trained  lawyers.  Throughout  this  section  in  particular  I 
have  thought  chiefly  of  the  historical  student  and  his  more 
imperative  needs,  and  have  endeavoured  both  to  choose  and 
explain  almost  wholly  in  his  interests.  The  cases  selected, 
in  fact,  primarily  and  ultimately,  are  there  because  of  their 
historical  value  and  importance.  In  the  later  constitutional 
history  it  is  inevitable  that  the  student  must  from  time  to 
time  deliberately  trespass  on  the  sacred  and  mysterious  domains 
of  law ;  but  he  has  no  intention  of  challenging  established  and 
jealously  guarded  rights.  Modestly  and  rapidly  he  will  return 
from  his  raids,  having  spoken  with  bated  breath  the  language 
that  makes  those  mysterious  domains  more  mysterious,  and 
invariably  will  protest  his  desire  to  do  a  minimum  of  damage 
to  the  property  of  the  owners.  At  the  same  time,  an  editor 
confessedly  working  for  historical  students  would  indeed  be 
pleased  if  the  result  of  his  trespasses  were  found  useful  also  to 
students  in  schools  of  law  in  whose  curriculum  constitutional 
law  necessarily  and  constitutional  history  indirectly  have  their 
due  place. 

The  Appendix,  which  forms  Part  III.,  will  be  found  to 
contain  some  material  which  could  not  conveniently  be 
grouped  under  the  first  two  parts.  It  also  contains  supple- 
mentary epitomes  of  some  of  the  leading  statutes  since  1832. 
Their  inclusion  in  this  or  any  form  was  not,  however,  a  feature 
of  the  volume  as  originally  planned,  since  the  Reform  Bill 
had  been  chosen  as  the  terminus  ad  quern.  But  several  kind 
friends  of  weight  and  experience  insistently  urged  me  at  least 
to  extend  in  skeleton  the  story  illustrated  as  far  as  1832; 
and  they  dwelt  on  the  necessity  of  continuing  for  the  student 
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the  reforms  begun  in  1827.  To  have  printed  the  full  text  of 
the  statutes  which  since  1832  have  virtually  given  the  British 
race  a  new  constitution  was  impossible  by  reason  of  their  bulk 
and  their  number,  but  I  have  endeavoured  to  meet  the  friendly 
representations  made  by  epitomising,  as  far  as  possible  in  the 
language  of  the  documents  themselves,  some  of  these  great 
formative  statutes,  in  the  hope  that  though  the  selection  is 
both  somewhat  incomplete  and  novel  in  form,  it  will  prove  of 
use  to  those  who  have  worked  with  the  help  of  this  volume 
on  the  period  from  1660-1832.  Briefly,  then,  as  regards  the 
selection  as  a  whole,  my  object  may  be  stated  thus.  In  so 
far  as  the  student  of  constitutional  history  may  reasonably 
demand:  What  was  the  law  that  created  or  defined  this  or 
that  important  power  ?  Upon  what  statutory  authority  is  this 
important  right  based  ?  In  what  way  was  this  or  that  right 
or  power  abolished,  limited,  extended  ?  For  what  reasons  and 
with  what  results  were  the  judges  called  upon  to  decide  this 
or  that  great  constitutional  issue?  I  have  endeavoured  to 
supply  him  with  an  answer. 

It  only  remains  to  thank  all  who  have  from  time  to  time 
assisted  me  with  advice  and  suggestions,  many  pupils  un- 
consciously included.  That  I  do  not  more  specifically  mention 
names  is  because  when  advice  and  suggestions  have  so  often 
been  gratefully  received,  carefully  weighed,  and  then  not  acted 
on,  I  am  anxious  to  relieve  my  friends  of  all  responsibility. 
Furthermore,  my  best  thanks  are  due  to  Miss  Prior,  who 
assisted  me  in  the  laborious  task  of  copying  no  small  portion 
of  the  material. 

0.  G.  R 

ALL  SOULS'  COLLEGE, 
May,  1904. 
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THE  ABOLITION  OF  FEUDAL  TENURES 

12  Charles  II.  Cap.  24,  1660.1 

An  act  for  taking  away  the  Court  of  Wards  and  liveries,  and  tenures 
in  capite,  and  by  knights-service,  and  purveyance,  and  for  settling  a 
revenue  upon  his  Majesty  in  lieu  thereof. 

Whereas  it  hath  been  found  by  former  experience,  That  the  conrta 
of  wards  andffiiveries  and  tenures  by  knights-service,  either  of  the 
king  or  others,  or  by  knights-service  in  capite,  or  socage  in  capite  of 
the  King,  and  the  consequents  upon  the  same,  have  been  much  more 
burthensome  ...  to  the  kingdom,  than  they  have  been  beneficial  to 
the  King:  And  whereas  since  the  intermission  of  the  said  Courts  .  .  .2 
many  persons  have  by  will  and  otherwise  made  disposal  of  their  lands 
held  by  knights-service,  whereupon  divers  questions  might  possibly 
arise,  unless  some  seasonable  remedy  be  taken  to  prevent  the  samej 
Be  it  therefore  enacted  .  .  .  That  the  court  of  wards  and  liveries, 
and  all  wardships,  liveries,  primer  seisins  and  ousterlemains,  values 
and  forfeitures  of  marriages,  by  reason  of  any  tenure  of  the  King's 
Majesty,  or  of  any  other  by  knights-service,  and  all  mean  rates,  and 
all  other  gifts,  grants,  changes  incident  or  arising,  for  or  by  reason  of 
wardships,  liveries,  primer  seisins  or  ousterlemains,  be  taken  away 
and  discharged.  .  .  .  from  the  said  twenty-fourth  day  of  February 
one  thousand  six  hundred  forty-five;  any  law,  statute,  custom  or 
usage  to  the  contrary  hereof  hi  any  wise  notwithstanding;  And  that 


1  Repealed  in  part  Stat.  Law  Eevis.  Act,  1863. 
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all  fines  for  alienations,  seizures  and  pardons  for  alienations,  tenure  by 
homage,  and  all  charges  incident  or  arising,  for  or  by  reason  of  ward- 
ship, livery,  primer  seisin  or  ousterlemain,  or  tenure  by  knights-service, 
escuage,  and  also  aid  pur  Mle  marier,  and  pur  fair  jitz  chivalier,  all 
other  charges  incident  thereunto,  be  likewise  taken  away  and  dis- 
charged, from  the  said  twenty-fourth  day  of  February  one  thousand 
six  hundred  forty  and  five;  any  law,  statute,  custom  or  usage  to  the 
contrary  hereof  in  any  wise  notwithstanding :  And  that  all  tenures  by 
knights-service  of  the  King,  or  of  any  other  person,  and  by  knights- 
service  in  capite,  and  by  socage  in  capite  of  the  King,  and  the  fruits 
and  consequents  thereof,  happened  .  .  .  thereupon  or  thereby,  be  taken 
away  and  discharged;  any  law,  statute,  custom  or  usage  to  the  contrary 
hereof  in  any  wise  notwithstanding;  and  that  all  tenures  of  any  honours, 
manors,  lands,  tenements  or  hereditaments,  or  any  estate  of  any  in- 
heritance at  the  common  law,  held  either  of  the  King,  or  of  any  other 
person  or  persons,  bodies  politic  or  corporate,  are  hereby  enacted  to  be 
turned  into  free  and  common  socage,  to  all  intents  and  purposes,  from 
the  said  twenty-fourth  day  of  February  one  thousand  six  hundred 
forty-five,  and  shall  be  so  ...  deemed  to  be  from  the  said  day  of 
February  one  thousand  six  hundred  forty-five,  and  forever  thereafter, 
Burned  into  free  and  common  socage;  any  law,  statute,  custom  or 
usage  to  the  contrary  hereof  in  any  wise  notwithstanding; 

IL  And  that  the  same  shall  for  ever  hereafter  stand  and  be  dis- 
charged of  all  tenure  by  homage,  escuage,  voyages  royal  and  charges 
for  the  same,  wardships  incident  to  tenure  by  knights-service,  and 
values  and  forfeitures  of  marriage,  and  all  other  charges  incident  to 
tenure  by  knights-service,  and  of  and  from  aide  pur  fille  marie)',  and 
aide  pur  fair  fitz  chivalier;  any  law,  statute,  usage  or  custom  to  the 
contrary  in  any  wise  notwithstanding:  And  that  all  conveyances  and 
devices  of  any  manors,  lands,  tenements  and  hereditaments  made  since 
the  said  twenty-fourth  day  of  February,  shall  be  expounded  to  be  of 
such  effect,  as  if  the  said  manors,  lands,  tenements  and  hereditaments 
had  been  then  held  and  continued  to  be  holden  in  free  and  common 
socage  only ;  any  law,  statute,  custom  or  usage  to  the  contrary  hereof 
in  any  wise  notwithstanding. 

III.    And  be  it  further  ordained  .  .  .  That  one  act1  .  .  .  intituled, 
An  act  for  the  establishment  of  the  court  of  the  King's  wards ;  and 
also  one  act 2  .  .  .  concerning  the  officers  of  the  court  of  wards  and 
deliveries,  and  every  clause,  article  and  matter  in  the  said  acts  con- 
tained, shall  from  henceforth  be  ...  utterly  void. 

1  23  Hen.  VIII.  c.  6.  a  33  Hen.  VIII.  c.  22. 


IV.  And  be  it  further  enacted  .  .  .  That  all  tenures  hereafter  to  be 
created  by  the  King's  Majesty,  his  heirs  or  successors,  upon  any  gifts 
or  grants  of  any  manors,  lands,  tenements  or  hereditaments,  of  any 
estate  of  inheritance  at  the  common  law,  shall  be  ...  in  free  and 
c_ommon  socage  only,  and  not  by  knights-service  or  in  capite,  and 

shall  be  discharged  of  all  wardship,  value  and  forfeiture  of  marriage,  fa 

livery,  primer  seisin,  ousterlemain,  aide  pur  fair  fitz  chivalier  and  pur^J^  *!      ,/ 
file  marrier  ;  any  law,  statute  or  reservation  to  the  contrary  thereof  in   v"*^ 
any  wise  notwithstanding. 

V.  Provided  nevertheless,  .  .  .  That  this  act,  or  anything  herein  -     •    t  c^y 
contained   shall   not  take  away.  .  .  .  any  rents  certain,  heriots  or  £*     -T,  (&<J 


suits  of  court  belonging  or  incident  to  any  former  tenure  now  taken ' 
away  or  altered  by  virtue  of  this  act,  or  other  services  incident  or  be- 
longing to  tenure  in  common  socage,  due  ...  to  the  King's  Majesty^ 
or  mean  lords,  or  other  private  person,  or  the  fealty  and  distresses 
incident  thereunto;  and  that  such  relief  shall  be  paid  in  respect  of 
sjich  rents  as  is  paid  in  case  of  a  death  of  a  tenant  in  common  socage. 

VI.  Provided  always, .  .  .  That  anything  herein  contained  sjiall  not 
take  away  .  .  .  any  fines  for  alienation  due  by  particular  customs 
of  particular  manners  and  places,  other  than  fines  for  alienation  of 
lands  or  tenements  holden  immediately  of  the  King  in  capite. 

VII.  Provided  also,  .  .  .  That  this  act, .  .  .  shall  pot  take  away, .  .  . 
tenures  in  frank-almoign.  or  to  subject  them  to  any  greater  or  other 
services  than  they  now  are ;  nor  to  alter  or  change  any  tenure  by 
copy  of  court-roll,  or  any  services  incident  thereunto ;  nor  to  take 

away  the  honorary  services  of  grand  serjeanty,  other  than  of  ward-"Ayv*Yu* 
ship,  marriage,  and  value  of  forfeiture  of  marriage,  escuage,  voyages,,       .^ 


royal,  and  other  changes  incident  to  tenure  by  knights  service ;  and   v/Cc* 
other  than  aide  pur  fai re  fitz  chivalier,  and  aide  pur  fille  marier. 

VIII.  And  be  it  further  enacted  .  .  .  That  where  any  person  hath 
or  shall  have  any  child  or  children  under  the  age  of  one  and  twenty 
years,  and  not  married  at  the  time  of  his  death,  that  it  shall  be  . 
lawful  to  and  for  the  father  of  such  child  or  children,  whether  born 
at  the  time  of  the  decease  of  the  father,  or  at  that  time  in  venire  sa 
mere,  or  whether  such  father  be  within  the  age  of  one  and  twenty 
years,  or  of  full  age,  by  deed  executed  in  his  lifetime,  or  by  his  last 
will  and  testament  in  writing,  in  the  presence  of  two  or  more  credible 
witnesses,  ...  to  dispose  of  the  custody  and  tuition  of  such  child  or 
children,  for  and  during  such  time  as  he  or  they  shall  respectively 
remain  under  the  age  of  one  and  twenty  years,  ...  to  any  person  or 
persons  in  possession  or  remainder,  other  than  popish  recusants ;  and 
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that  such  disposition  of  the  custody  of  such  child  or  children,  .  .  . 
shall  be  good  and  effectual  against  all  and  every  person  or  persons 
claiming  the  custody  and  tuition  of  such  child  or  children  as  guardian 
in  socage  or  otherwise  :  And  that  such  person  or  persons  to  whom  the 
custody  of  such  child  or  children  hath  been  .  .  .  devised  as  aforesaid, 
shall  .  .  .  maintain  an  action  of  ravishment  of  ward  or  trespass, 
against  any  person  or  persons  which  shall  wrongfully  take  away  or 
detain  such  child  or  children,  for  the  recovery  of  such  child  or 
children ;  and  shall  and  may  recover  damages  for  the  same  in  the 
said  action,  for  the  use  and  benefit  of  such  child  or  children. 

(§§  IX.,  X.,  XI.  deal  with  the  lands  of  minors  and  all  rights  touching 
"  titles  of  honours  feudal.") 

^^'  ^^  w^ereas  kv  jike  experience  it  hath  been  found,  That 
though  divers,  good,  strict,  and  wholesome  laws  have  been  made  in  the 
times  of  sundry  his  Majesty's  most  noble  progenitors,  some  extending 
so  far  as  to  life,  for  redress  of  the  grievances  and  oppressions  com- 
mitted by  persons  employed  for  making  provisions  for  the  King's 
household,  carriages,  and  other  purveyance  for  his  Majesty  and  his 
occasions;  yet  divers  oppressions  have  been  still  continued,  and 
several  counties  have  submitted  themselves  to  sundry  rates  and  taxes 
and  compositions,  to  redeem  themselves  from  such  vexations  and 
oppressions :  And  for  as  much  as  the  lords  and  commons  assembled 
in  parliament  do  find  that  the  said  remedies  are  not  fully  effectual, 
and  that  no  other  remedy  will  be  so  effectual  and  just,  as  to  take 
away  the  occasion  thereof,  especially  if  satisfaction  and  recompense 
shall  be  therefore  made  to  his  Majesty,  his  heirs  and  successors, 
which  is  hereby  provided  to  his  Majesty's  good-liking  and  content; 
his  Majesty  is  therefore  graciously  pleased,  That  it  may  be  enacted ; 
.  .  .  That  from  henceforth  no  sum  or  sums  of  money,  or  other  thing, 
shall  be  taken,  raised,  taxed,  rated,  imposed,  paid,  or  levied,  for  or 
in  regard  of  any  provision,  carriages,  or  purveyance  for  his  Majesty, 
his  heirs  or  successors. 

XIII.  And  that  henceforth  no  person  or  persons  by  any  warrant, 
commission,  or  authority,  under  the  Great  Seal  or  otherwise,  by  colour 
of  buying  or  making  provision  or  purveyance  for  his  Majesty  or 
any  Queen  of  England  for  the  time  being,  or  of  any  the  children  of 
any  king  or  queen  of  England  for  the  time  being,  or  that  shall  be,  or 
for  his,  their,  or  any  of  their  household,  shall  take  any  timber,  fuel, 
cattle,  corn,  Rrain,  malt,  hay,  straw,  victual,  cart^  carriage,  or,jother 
thing  whatsoever,  of  any  the  subjects  of  his  Majesty,  his  heirs  or 
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successors,  without  the  free  and  full  consent  of  the  owner  or^owners 
thereof  had  and  obtained  without  menace  or  inforcement  ;  nor  shall 
summon,  warn,  take,  use  or  require  any  of  the  said  subjects,  to 
furnish  or  find  any  horses,  oxen,  or  other  cattle,  carts,  ploughs,  wains, 
or  other  carriages,  for  the  use  of  his  Majesty,  his  heirs  or  successors, 
or  of  any  Queen  of  England,  .  .  .  for  the  carrying  the  goods  of  his 
Majesty,  his  heirs  or  successors,  or  the  said  Queens,  or  children,  or 
any  of  them,  without  such  full  and  free  consent  as  aforesaid  ;  any 
law,  statute,  custom,  or  usage  to  the  contrary  notwithstanding. 

(§  XIV.  forbids  pre-emption  claimed  on  behalf  of  the  King,  and  awards 
Recompense  to  his  Majesty  for  the  court  of  wards  and  purveyances,  as 
explained  in  the  next  section.) 

XV.  Be  it  therefore  enacted  .  .  .  That  there  shall  be  paid  unto  the 
King's  Majesty,  his  heirs  and  successors  for  ever  hereafter,  in 
recompense  as  aforesaid,  the  several  rates,  impositions,  duties  and 
charges  hereinafter  expressed.  .  .  . 

(§§  XVI.-LII.  give  elaborate  details  for  the  levying  of  the  excise,  the 
articles  excisable,  the  powers,  duties,  and  status  of  the  excise  officers,  and 
the  penalties  for  evading  the  duties  and  the  method  of  procedure  in  the 
courts.  §  XLVI.  provides  for  a  principal  office  of  excise  to  be  erected  in 
London.) 

(See  Hallam,  C.H.  ii.  313  ;  Ranke,  H.E.  iii.  365-380  ;  Doivell,  History  of 
Taxation,  ii.  ch.  2  ;  Cunningham,  English  Industry  and  Commerce,  ii.  221.) 


II 

THE  ACT  AGAINST  TUMULTUOUS 
PETITIONING 

13  Charles  II.  St.  I.  Cap.  5,  1661. 

An  Act  against  tumults  and  disorders,  upon  pretence  of  preparing 
or  presenting  public  petitions,  or  other  addresses  to  his  Majesty  or  the 
parliament. 

Whereas  it  hath  been  found  by  sad  experience,  that  tumultuous  and 
other  disorderly  soliciting  and  procuring  of  hands  by  private  persons 
to  petitions,  complaints,  remonstrances  and  declarations,  and  other 
addresses  to  the  King,  or  to  both  or  either  houses  of  parliament,  for 
alteration  of  matters  established  by  law,  redress  of  pretended  griev- 
ances in  church  or  state,  or  other  public  concernments,  have  been 
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made  use  of  to  serve  the  ends  of  factious  and  seditious  persons  gotten 
into  power,  to  the  violation  of  the  public  peace,  and  have  been  a 
great  means  of  the  late  unhappy  wars,  confusion  and  calamities  in 
this  nation ;  for  preventing  the  like  mischief  for  the  future, 

II.  Be  it  enacted  .  .  .  That  no  person  or  persons  whatsoever  shall 
from  and  after  the  first  of  August,  one  thousand  six  hundred  and  sixty 
one,  solicit  labour  or  procure  the  getting  of  hands,  or  other  consent 
of  any  persons  above  the  number  of  twenty  or  more,  to  any  petition, 
complaint,  remonstrance,  declaration,  or  other  address  to  the  King,  or 
both  or  either  houses  of  parliament,  for  alteration  of  matters  estab- 
lished by  law  in  church  or  state,  unless  the  matter  thereof  have  been 
first  consented  unto  and  ordered  by  three  or  more  justices  of  that 
county,  or  by  the  major  part  of  the  grand  jury  of  the  county.  .  .  . 

And  that  no  person  or  persons  whatsoever  shall  repair  to  his 
Majesty,  or  both  or  either  of  the  houses  of  parliament,  upon  pretence  of 
delivering  or  delivering  any  petition  .  .  .  accompanied  with  excessive 
number  of  people,  nor  at  any  one  time  with  above  the  number  of 
ten  persons ;  upon  pain  of  incurring  a  penalty  not  exceeding  the  sum 
of  one  hundred  pounds  in  money,  and  three  months  imprisonment .  .  . 

Provided  always,  That  this  act,  .  .  .  shall  not  .  .  .  extend  to 
debar  or  hinder  any  person  or  persons,  not  exceeding  the  number  of 
ten  aforesaid,  to  prevent  any  public  or  private  grievance  or  com- 
plaint to  any  member  or  members  of  parliament  after  his  election 
...  or  to  the  King's  majesty,  for  any  remedy  to  be  thereupon  had ; 
nor  to  extend  to  any  address  whatsoever  to  his  Majesty,  by  all  or 
any  of  the  members  of  both  or  either  houses  of  parliament,  during 
the  sitting  of  parliament,  but  that  they  may  enjoy  their  freedom  of 
access  to  his  Majesty,  as  heretofore  hath  been  used. 

(See  May,  P.P.  ch.  xx.  ;  Hallam,  C.H.  ii.  xi. ;  Anson,  L.C.  i.  343-348 ; 
Porritt,  U.H.C.  i.  574  et  seq.) 

RESOLUTION   OF  THE   COMMONS   IN   1669 

(1)  That  it  is  an  inherent  right  of  every  commoner  in  England  to 
prepare  and  present  Petitions  to  the  House  of  Commons  in  case  of 
grievances,  and  the  House  of  Commons  to  receive  the  same. 

(2)  That  it  is  an  undoubted  right  and  privilege  of  the  Commons  to 
judge  and  determine  concerning  the   nature   and   matter   of   such 
petitions,  how  far  they  are  fit  or  unfit  to  be  received. 

(See  Parlt.  Hist.  iv.  432.) 

(No  better  comment  on  these  two  resolutions  and  the  Act  cited  above 
can  be  given  than  the  treatment  of  "  the  Kentish  Petition  "  of  April  29, 
1701.  The  Resolutions  of  the  Commons  are  here  given.) 
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RESOLUTIONS  OF  THE  HOUSE  OF  COMMONS 

A  Petition  from  several  Gentlemen  of  the  County  of  Kent  being 
offered  to  the  House ; 

Ordered,  That  the  said  Petition  be  brought  up  to  the  Table. 

And  it  was  brought  up  accordingly. 

And  the  House  being  informed,  That  several  of  the  Gentlemen, 
who  signed  the  said  Petition,  were  at  the  Door,  ready  to  own  the 
same, 

They  were  called  in  accordingly ;  viz. 

Mr.  William  Colepeper,  Mr.  Thomas  Colepeper,  Mr.  David  Polhill, 
Mr.  Justinian  Champneys,  and  Mr.  William  Hamilton  : 

And  they,  at  the  Bar,  owned  the  same  Petition,  and  their  Hands 
to  the  same. 

And  then  they  withdrew. 

And  the  Petition  was  read,  intituled,  The  humble  Petition  of  the 
Gentlemen,  Justices  of  the  Peace,  Grand  Jury,  and  other  Free- 
holders, at  the  General  Quarter  Sessions  of  the  Peace,  holden  at 
Maidston,  in  Kent,  the  29th  Day  of  April,  in  the  13th  Year  of 
the  Reign  of  our  Sovereign  Lord  King  William  the  Third,  over 
England,  etc. ;  setting  forth,  That  they,  deeply  concerned  at  the 
dangerous  Estate  of  this  Kingdom,  and  of  all  Europe ;  and  consider- 
ing, that  the  Fate  of  them,  and  their  Posterity,  depends  on  the 
Wisdom  of  their  Representatives  in  Parliament;  think  themselves 
bound  in  Duty  humbly  to  lay  before  this  Honourable  House  the  Con- 
sequence, in  this  Conjuncture,  of  a  speedy  Resolution,  and  most 
sincere  Endeavour,  to  answer  the  great  Trust  reposed  in  their  said 
Representatives  by  the  Country :  And  in  regard  that,  from  the  Ex- 
perience of  all  Ages,  it  is  manifest  no  Nation  can  be  great  or  happy 
without  Union,  they  hope  no  Pretence  whatsoever  shall  be  able  to 
create  a  Misunderstanding  among  ourselves,  or  the  least  Distrust 
of  his  Majesty,  whose  great  Actions  for  this  Nation  are  writ  in  the 
Hearts  of  his  Subjects,  and  can  never,  without  the  blackest  Ingrati- 
tude, be  forgot :  And  praying,  that  this  House  will  have  Regard  to  the 
Voice  of  the  People ;  that  our  Religion  and  Safety  may  be  effectually 
provided  for ;  that  the  loyal  Addresses  of  this  House  may  be  turned 
into  Bills  of  Supply ;  and  that  His  Majesty  may  be  enabled  power- 
fully to  assist  his  Allies,  before  it  is  too  late. 

Resolved,  That  the  said  Petition  is  scandalous,  insolent,  and  sedi- 
tious; tending  to  destroy  the  Constitution  of  Parliaments,  and  to 
subvert  the  established  Government  of  this  Realm. 
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Resolved,  That  Mr.  William  Colepeper  is  guilty  of  promoting  the 
said  Petition. 

Resolved,  That  Mr.  Thomas  Colepeper  is  guilty  of  promoting  the 
said  Petition. 

Resolved,  That  Mr.  David  Polhill  is  guilty  of  promoting  the  said 
Petition. 

Resolved,  That  Mr.  Justinian  Chamneys  is  guilty  of  promoting  the 
said  Petition. 

Resolved,  That  Mr.  William  Hamilton  is  guilty  of  promoting  the 
said  Petition. 

Ordered,  That  the  said  Mr.  William  Colepeper  be,  for  the  said 
Offence,  taken  into  the  Custody  of  the  Serjeant  at  Arms  attending 
this  House. 

Ordered,  That  the  said  Mr.  Thomas  Colepeper  be,  for  the  said 
Offence,  taken  into  the  Custody  of  the  Serjeant  at  Arms  attending 
this  House. 

Ordered,  That  the  said  Mr.  David  Polhil  be,  for  'the  said  Offence, 
taken  into  the  Custody  of  the  Serjeant  at  Arms  attending  this 
House. 

Ordered,  That  the  said  Mr.  Justinian  Champneys  be,  for  the  said 
Offence,  taken  into  the  Custody  of  the  Serjeant  at  Arms  attending 
this  House. 

Ordered,  That  the  said  Mr.  William  Hamilton  be,  for  the  said 
Offence,  taken  into  the  Custody  of  the  Serjeant  at  Arms  attending 
this  House. 

(C.  J.  xiii.  518.) 

Ill 

THE  MILITIA  ACT 

13  Cha.  II.  St.  I.  Cap.  6, 1661. 

An  Act  declaring  the  sole  right  of  the  Militia  to  be  in  the  King,  and 
for  the  present  ordering  and  disposing  the  same. 

Forasmuch  as  within  all  his  Majesty's  realms  and  dominions,  the 
sole  supreme  government,  command,  and  disposition  of  the  militia. 
and  of  all  forces  by  sea  and  land,  and  of  all  forts  and  places  of 
strength,  ia.  and  by  the  laws  of  England  ever  was  the  undoubted 
right  of  his  Majesty,  and  his  royal  predecessors,  kings  and  queens  of 
.. England ;  and  that  both,  or  either  of  the  houses  of  parliament  can- 
3*0  k  nor  ought  to  pretend  to  the  same ;  nor  can  nor  lawfully  may 
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raise,  or  levy  any  war  offensive  or  defensive  against  his  Majesty, 

heirs  or  lawful  successors ;  and  yet  the  contrary  thereof  hath  of  late 

years  been  practised  almost  to  the  ruin  and  destruction  of  this  king-  WM;   **" 

dom;    and  during   the   late   usurped   governments,  many  evil  and    ' 

rebellious  principles  have  been  distilled  into  the  minds  of  the  people 

of  this  kingdom,  which  unless  prevented,  may  break  forth  to  the 

disturbance  of  the  peace  and  quietness  thereof. 

(The  other  provisions  of  this  Act,  being  purely  temporary,  are  omitted.) 

V.  Provided,  that  neither  this  Act,  nor  any  matter  or  thing 
therein  contained,  shall  '.  .  .  extend  to  the  giving  or  declaring  of 
any  power  for  the  transporting  of  any  the  subjects  of  this  realm,  or 
any  way  compelling  them  to  march  out  of  this  Kingdom  otherwise 
than  by  the  laws  of  England  ought  to  be  done.  .  .  . 

(The  establishment  of  the  militia  as  a  constitutional  force  was  deter- 
mined by  13  and  14  Cha.  II.  c.  3  (1662)  and  15  Cha.  II.  c.  4  (1663), 
the  substantial  clauses  of  which  are  appended.) 

Be  it  therefore  .  .  .  enacted  .  .  .  That  the  King's  most  excellent 
Majesty  .  .  .  shall  and  may  .  .  .  issue  forth  several  commissions  of 
lieutenancy  ...  to  be  his  Majesty's  lieutenants  for  the  several  and 
respective  countries  .  .  .  which  lieutenants  shall  have  full  power  and 
authority  to  call  together  all  such  persons  at  such  times,  and  to  arm 
and  array  them  in  such  manner,  as  is  hereafter  expressed  and  de- 
clared .  .  .  and  in  case  of  insurrection,  rebellion,  or  invasion,  them 
to  lead,  conduct  and  employ  .  .  .  according  as  they  shall  .  .  .  receive 
directions  from  his  Majesty  .  .  .  and  that  the  said  respective  lieu- 
tenants shall  have  power  ...  to  appoint  and  give  commissions  .  .  . 
always  understood,  That  his  Majesty,  his  heirs  and  successors,  have 
power  and  authority  to  direct  and  order  otherwise.  .  .  . 

That  the  said  lieutenants  .  .  .  have  hereby  full  power  and  authority 
to  charge  any  person  with  horse,  horseman,  and  arms,  or  with  foot- 
soldier  and  arms,  in  the  same  country  .  .  .  where  his,  her  or  their 
estates  lie,  having  respect  unto  .  .  .  the  proportions  hereafter 
mentioned.  .  .  . 

(13  and  14  Cha.  II.  c.  3.) 

Be  it  also  enacted  that  every  trooper  or  foot  soldier  at  any  time 
raised  by  virtue  ...  of  this  present  act,  shall  be  subject  to  such 
exercise  and  duty  .  .  .  and  shall  accordingly  upon  like  pains  and 
penalties  observe  and  keep  all  the  respective  orders  and  directions  of 
the  said  act,1  and  of  this  present  act,  and  shall  suffer  the  same 

1  13  and  14  Cha.  II.  c.  13. 
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penalties  for  committing  any  of  the  respective  crimes  and  offences 
expressed  in  the  said  act.  .  .  . 

Provided  always  and  be  it  enacted,  That  it  shall  be  lawful  to  every 
person  and  persons  that  shall  have  any  action  or  suit  brought  against 
him  or  them  for  anything  done  in  execution  of  this  or  the  said  act, 
to  plead  the  general  issue,  and  to  give  the  special  matter  in  evidence; 
and  if  judgment  shall  be  given  for  the  defendant,  or  if  the  plaintiff 
shall  become  non-suit,  .  .  .  then  he  shall  recover  double  costs.  .  .  . 

(15  Cha.  II.  c.  4.) 

(See  Hallam,  C.H.  iii.  262  et  seq.;  Clode,  Military  Forces  of  the 
Crown,  i.  ch.  iii. ;  Manual  of  Military  Law  (ed.  1899),  Introduction.) 


IV 

THE  CORPORATION  ACT.1    No.  1 

13  Charles  II.  St.  II.  Cap.  L,  1661. 

n  Act  for  the  well-governing  and  regulating  of  Corporations. 

Whereas  questions  are  likely  to  arise  concerning  the  validity  of 
elections  of  magistrates,  and  other  officers  and  members  in  corpora- 
tions, as  well  in  respect  of  removing  some,  as  placing  others,  during 
the  late  troubles,  contrary  to  the  true  intent  and  meaning  of  their 
charters  and  liberties  :  And  to  the  end  that  the  succession  in  such 
corporations  may  be  most  profitably  perpetuated  in  the  hands  of 
persons  well  affected  to  his  Majesty  and  the  established  government, 
it  being  too  well  known,  that  notwithstanding  all  his  Majesty's 
endeavours,  and  unparalleled  indulgence  in  pardoning  all  that  is  past, 
nevertheless  many  evil  spirits  are  still  working.2 

II.  Wherefore  for  prevention  of  the  like  mischief  for  the  time  to 
come,  and  for  preservation  of  the  public  peace  both  in  church  _ajid 
state.  .  .  .  That  commissions  shall,  before  the  twentieth  day^pf 
February  next,  be  issued  forth  under  the  Great  Seal  of  England,  unto 
such  persons  as  his  Majesty  shall  appoint  for  the  executing  of  the 
powers  and  authorities  hereinafter  expressed  :  And  that  all  and  every 
the  .  .  .  commissioners  .  .  .  shall  .  .  .be  commissioners  respec- 
tively,  for  and  within  the  several  cities,  corporations,  and  boroughs, 
and  cinque  ports,  and  their  members,  and  other  port  towns  within  the 
kingdom  of  England,  dominion  of  Wales,  and  town  of  Berwick  upon 
Tweed,  for  which  they  shall  be  respectively  nominated  and  appointed. 

1  Repealed  as  regards  the  oath  and  subscription  by  5  Geo.  I.  c.  6,  }  2. 
8  Repealed  Stat.  Law  Rev.  Act,  1863. 
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III.  And   be   it   further   enacted  .  .  .  That  no  charter  of   any 
corporation,  cities,  towns,  boroughs,  cinque  ports,  and  their  members, 
and  other  port  towns  in  England  or  Wales,  or  town  of  Berwick  upon 
Tweed,  shall  at  any  time  hereafter  be  avoided,  for  or  by  reason  of  any 
act  or  thing  done,  or  omitted  to  be  done,  before  the  first  day  of  this 
present  parliament. 

IV.  And  be  it  further  enacted  .  .  .  That  all  persons,  who  upon 
the  four  and  twentieth  day  of  December,  one  thousand  six  hundred 
sixty  and  one,  sjiall  be  mayors,  aldermen,  recorders,  bailiffs,  town 
clerks,  common  council-men,  and  other  persons  then  bearing  any  office 
or  offices  of  magistracy,  or  places,  or  trusts,  or  other  employment 
relating  to  or  concerning  the  government  of  the  said  respective  cities, 
corporations,  and  boroughs,  and  cinque  ports,  and  their  members,  and 
other  port  towns,  shall  at  any  time  before  the  five  and  twentieth  day 
of  March,  one  thousand  six  hundred  sixty  and  three,  ...  be  re- 
quired by  the  said  respective  commissioners,  ...  to  take  the  Oaths 
of  Allegiance  and  Supremacy,  and  this  oath  following; 

V.  '  I,  A.  B.  do  declare  and  believe,  That  it  is  not  lawful,  upon  any 
pretence  whatsoever,  to  take  arms  against  the  King ;    and  that  I  do 
abhor  that  traitorous  position  of  taking  arms  by  his  authority  against 
his  person,  or  against  those  that  are  commissioned  by  him :  So  help 
me  God.' 

VI.1  And  also  at  the  same  time  shall  publicly  subscribe,  before  the 
said  commissioners  or  any  three  of  them,  this  following  declaration  : 

'  I,  A.  B.  do  declare,  That  I  hold  that  there  lies  no  obligation  upon 
me  or  any  other  person,  from  the  oath  commonly  called,  The  solemn, 
league  and  covenant,  and  that  the  same  was  in  itself  an  unlawful  oath, 
and  imposed  upon  the  subjects  of  this  realm  against  the  known 
and  liberties  of  the  kingdom.' 

VII.  And  that  aU_  such  of  the  said  mayors  and  other  the  persons 
aforesaid,  who  shall  refuse  to  take  and  subscribe  the  same  oath  .  .  . 
ffeall,  ...  be  by  authority  of  this  act  (ipso  facto)  removed  and  dis- 
placed  of  and  from  the  said  offices  and  places  respectively ;  and  the 
said  offices   and  places  .  .  .  shall  be  ...  void  to  all  intents   and 
purposes,  as  if  the  said  respective  persons  were  naturally  dead. 

VIII.  And  nevertheless,  Be  it  further  enacted,  .  .  .  That  the  said 
commissioners,  or  any  five  or  more  of  themr  shall  have  full  power  .  .  . 
by  order  and  warrant  .  .  .  to  displace  or  remove  any  of  the  persons 
aforesaid  from  the  said  respective  offices  and  places,  or  trusts  afore- 
said,  if  the  said  commissioner  .  .  .  shall  deem  it  expedient  for  the 

1  Repealed  by  5  Geo.  I.  c.  6,  §  2. 
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public  safety,'  although  such  persons  shall  have  taken  and  subscribed, 
or  be  willing  to  take  and  subscribe,  the  said  oaths  and  declaration. 

(§§  IX.,  X.,  XI.  define  in  detail  the  powers  and  procedure  of  the 
Commissioners.) 

XII.  Provided  also,  .  .  .  That  from  and  after  the  expiration  of  the 
said  commissions,  no  ...  persons  shall  for  ever  .hereafter  be  placed, 
elected  or  chosen,  in  or  to  any  the  offices  or  places  aforesaid^thaj  shall 

I  .diot  have,  within  one  year  next  before  such  election  or  choice,  taken 
^the  sacrament  of  the  Lord's  Supper,  according  to  the  rites  of  the 
Church  of  England  ;  and  that  every  such  person  ...  so  placed, 
elected  or  chosen,  shall  likewise  take  the  aforesaid  three  oaths,  and 
subscribe  the  said  declaration  at  the  same  time  when  the  oath  for  the 
due  execution  of  the  said  places  and  offices  respectively  shall  be 
administered  ;  and  in  default  hereof,  every  such  placing,  election  and 
choice,  is  hereby  enacted  and  declared  to  be  void. 

XIII.  Provided   always,  .  .  .  That  every   person  who   shall  _be 
j(  >**t«i/    placed   in   any  corporation  by  virtue  of    this  act,  shall   upon  his 

admission  take  the  oath  or  oaths  usually  taken  by  the  members  of 
such  corporation. 

(§§  XIV.,  XV.  define  further  the  powers  of  the  Commissioners. 
§  XVI    exempts  the  reversions  of  oifices  in  London  from  the  operation 
of  the  Act.) 

V 

THE  ACT  OF  UNIFORMITY 

14  Charles  II.  Cap.  IV.,  1662.1 

An  act  /or  the  uniformity  of  public  prayers,  and  administration  of 
sacraments,  and  other  rites  and  ceremonies  :  And  for  establishing  the 
form  of  making,  ordaining,  and  consecrating  bishops,  priests,  and 
deacons,  in  the  Church  of  England. 

Whereas  in  the  first  year  of  the  late  Queen  Elizabeth,  there  was 
one  uniform  order  of  common  service  and  prayer,  and  of  the  ad- 
ministration of  sacraments,  rites,  and  ceremonies,  in  the  Church  of 
England,  (agreeable  to  the  Word  of  God,  and  usage  of  the  primitive 

1  Commonly  cited  as  13  and  14  Cha.  II.  c.  4.  Repealed  as  to  so  much  as 
confirms  any  Act  thereby  repealed,  7  and  8  Viet.  c.  102,  §  1.  Repealed  as  to  so 
much  whereby  an  Act  therein  repealed  has  been  confirmed,  9  and  10  Viet.  c.  59,  §  i. 
Repealed  also  in  part  by  28  and  29  Viet.  o.  122,  and  Stat.  Law  Rev.  Act,  1863. 


THE   ACT  OF  UNIFORMITY  13 

church),  compiled  by  the  reverend  bishops  and  clergy,  set  forth  in 
one  book,  intituled,  The  Book  of  Common  Prayer,  and  Administration 
of  Sacraments,  and  other  rites  and  ceremonies  in  the  Church  of 
England,  and  enjoined  to  be  used  by  act  of  parliament,  holden  in  the 
said  first  year  of  the  said  late  queen,  intituled,  An  act  for  the  uni- 
formity of  common  prayer  and  service  in  the  church,  and  administra- 
tion of  the  sacraments,  very  conformable  to  all  good  people  desirous 
to  live  in  Christian  conversation,  and  most  profitable  to  the  estate  of 
this  realm ;  upon  the  which  the  mercy,  favour,  and  blessing  of 
almighty  God  is  in  no  wise  so  readily  and  plentifully  found,  as  by 
common  prayers,  due  using  of  the  sacraments,  and  often  preaching 
of  the  gospel,  with  devotion  of  the  hearers;  and  yet  this  notwith- 
standing, a  great  number  of  people  in  divers  parts  of  this  realm, 
following  their  own  sensuality,  and  living  without  knowledge  and 
due  fear  of  God,  do  wilfully  and  schismatically  abstain  and  refuse  to 
come  to  their  parish  churches,  and  other  public  places  where  common 
prayer,  administration  of  the  sacraments,  and  preaching  of  the  Word 
of  God  is  used  upon  the  Sundays  and  other  days  ordained  and 
appointed  to  be  kept  and  observed  as  holy-days :  And  whereas  by 
the  great  and  scandalous  neglect  of  ministers  in  using  the  said  order 
or  liturgy  so  set  forth  and  enjoined  as  aforesaid,  great  mischiefs  and 
inconveniences,  during  the  times  of  the  late  unhappy  troubles,  have 
arisen  and  grown,  and  many  people  have  been  led  into  factions  and 
schisms,  to  the  great  decay  and  scandal  of  the  reformed  religion  of 
the  Church  of  England,  and  to  the  hazard  of  many  souls :  For 
prevention  thereof  in  time  to  come,  for  settling  the  peace  of  the 
church,  and  for  allaying  the  present  distempers  which  the  indisposi- 
tion of  the  time  hath  contracted,  the  Ring's  Majesty,  according  to 
his  declaration  of  the  five  and  twentieth  of  October,  one  thousand 
six  hundred  and  sixty,  granted  his  commission  under  the  Great  Seal 
of  England  to  several  bishops  and  other  divines,  to -review  the  Book 
of  Qpmmon  Prayer,  and  to  prepare  such  alterations  and  additions  as 
they  thought  fit  to  offer :  And  afterwards  the  convocations  of  both 
the  provinces  of  Canterbury  and  York,  being  by  his  Majesty  called 
and  assembled,  and  now  sitting,  his  Majesty  hath  been  pleased  to 
authorize  and  require  the  presidents  of  the  said  convocations,  and 
other  the  bishops  and  clergy  of  the  same,  to  review  the  said  Book  of 
Common  Prayer,  and  the  book  of  the  form  and  manner  of  the  making 
and  consecrating  of  bishops,  priests,  and  deacons;  And  that  after 
mature  consideration  they  should  make  such  additions  and  alterations 
in  the  said  books  respectively,  as  to  them  should  seem  meet  and 
convenient;  and  should  exhibit  and  present  the  same  to  his  Majesty 
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in  writing  for  his  further  allowance  of  confirmation :  Since  which 
time,  upon  full  and  mature  deliberation,  they  the  said  presidents, 
bishops,  and  clergy,  of  both  provinces,  have  accordingly  reviewed 
the  said  books,  and  have  made  some  alterations  which  they  think  fit 
to  be  inserted  to  the  same ;  and  some  additional  prayers  to  the  said 
Book  of  Common  Prayer  to  be  used  upon  proper  and  emergent 
occasions,  and  have  exhibited  and  preferred  the  same  unto  his 
Majesty  in  writing,  in  one  book,  intituled,  The  Book  of  Common 
Prayer  and  administration  of  the  sacraments,  and  other  rites  and 
ceremonies  of  the  church,  according  to  the  use  of  the  Church  of 
England,  together  with  the  psalter,  or  psalms  of  David,  pointed  as 
they  are  to  be  sung  or  said  in  churches ;  and  the  form  or  manner  of 
making,  ordaining,  and  consecrating,  of  bishops,  priests,  and  deacons : 
All  which  his  Majesty  having  duly  considered,  hath  fully  approved 
and  allowed  the  same,  and  recommended  to  this  present  parliament, 
That  the  said  Books  of  Common  Prayer,  and  of  the  form  of  ordina- 
tion and  consecration  of  bishops,  priests,  and  deacons,  with  the 
alterations  and  additions  which  have  been  so  made  and  presented  to 
his  Majesty  by  the  said  convocations,  be  the  book  which  shall  be 
appointed  to  be  used  by  all  that  officiate  in  all  cathedral  and  collegiate 
churches  and  chapels,  and  in  all  chapels  of  colleges  and  halls  in  both 
the  universities,  and  the  colleges  of  Eaton  and  Winchester,  and  in 
all  parish  churches  and  chapels  within  the  kingdom  of  England, 
dominion  of  Wales,  and  town  of  Berwick  upon  Tweed,  and  by  all 
that  make  or  consecrate  bishops,  priests,  or  deacons,  in  any  of  the 
said  places,  under  such  sanctions  and  penalties  as  the  houses  of 
parliament  shall  think  fit. 

II.  Now  in  regard  that  nothing  conduced  more  to  the  settling  of 
the  peace  of  this  nation,  (which  is  desired  of  all  good  men),  nor  to 
the  honour  of  our  religion,  and  the  propagation  thereof,  than  an 
universal  agreement  in  the  public  worship  of  almighty  God ;  and  to 
the  intent  that  every  person  within  this  realm  may  certainly  know 
the  rule  to  which  he  is  to  conform  in  public  worship,  and  administra- 
tions of  sacraments,  and  other  rites  and  ceremonies  of  the  Church 
of  England,  and  the  manner  how  and  by  whom  bishops,  priests,  and 
deacons,  are  and  ought  to  be  made,  ordained,  and  consecrated ;  be  it 
enacted  by  the  King's  most  excellent  Majesty,  by  the  advice  and 
with  the  consent  of  the  lords  spiritual  and  temporal,  and  of  the 
commons,  in  this  present  parliament  assembled,  and  by  the  authority 
of  the  same,  That  all  and  singular  ministers  in  any  cathedral, 
collegiate  or  parish  church  or  chapel,  or  other  place  of  public  worship 
within  this  realm  of  England,  dominion  of  Wales,  and  town  of 
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Berwick  upon  Tweed,  shall  be  bound  to  say  and  use  the  Morning 
Prayer.  Evening  Prayer,  celebration  and  administration  of  both  the 
sacraments,  and  all  other  the  public  and  common  prayer,  in  such 
Qjderjmd  form  as  is  mentioned  in  the  said  book  annexed  and  joined 
to  this  present  act,  and  intituled,  The  Book  of  Common  Prayer  and 
administration  of  the  sacraments,  and  other  rites  and  ceremonies  61 
the  church,  according  to  the  use  of  the  Church  of  England ;  together 
with  the  psalter  or  psalms  of  David,  pointed  as  they  are  to  be  sang 
or  said  in  churches ;  .and  the  form  or  manner  of  making,  ordaining, 
and  consecrating  bishops,  priests,  and  deacons :  And  that  the  morn- 
ing and  evening  prayers  therein  contained  shall,  upon  every  Lord's 
day,  and  upon  all  other  days  and  occasions,  and  at  the  times  therein 
appointed,  be  openly  and  solemnly  read  by  all  and  every  minister  or 
curate,  in  every  church,  chapel,  or  other  place  of  public  worship, 
within  this  realm  of  England  and  places  aforesaid. 

III.  And  to  the  end  that  uniformity  in  the  public  worship  of  God 
(which  is  so  much  desired)  may  be  speedily  effected,  be  it  further 
enacted  .  . .  That  every  parson,  vicar,  or  other  minister  whatsoever,  who 
now  hath  or  enjoyeth  any  ecclesiastical  benefice  or  promotion  within 
the  realm  of  England  or  places  aforesaid,  s.kall,  in  the  church^chapel, 
or  place  of  public  worship,  belonging  to  his  said  benefit  or  promotion, 
upon  some  Lord's  day  before  the  feast  of  St.  Bartholomew  which 
shall  be  in  the  year  of  our  Lord  God  one  thousand  six  hundred  and 
sixty  and  two,  openly,  publicly,  and  solemnly  read  the  Morning  and 
Evening  Prayer  appointed  to  be  read  by  and  according  to  the  said 
Book  of  Common  Prayer,  at  the  times  thereby  appointed ;  and  after 
such  reading  thereof,  shall  openly  and  publicly,  before  the  congregation 
there  assembled,  declare  his  unfeigned  assent  and  consent  to  the  use 
of^all  things  in  the  said  book  contained  and  prescribed,  in  these 
words,  and  no  other : 

IV.  CI,  A.  B.  do  here  declare  my  unfeigned  assent  and  consent 
to  all  and  every  thing  contained  and  prescribed  in  and  by  the  book, 
intituled,  The  Book  of  Common  Prayer  and  administration  of  the 
sacraments,  and  other  rites  and  ceremonies  of  the  church,  according 
to  the  use  of  the  Church  of  England,  together  with  the  psalter  or 
psalms  of  David,  pointed  as  they  are  to  be  sung  or  said  in  churches ; 
and  the  form  or  manner  of  making,  ordaining,  and  consecrating  of 
bishops,  priests,  and  deacons.' 

V.  And  that  all  and  every  such  person,  who  shall  (without  some 
lawful  impediment  to  be  allowed  and  approved  of  by  the  ordinary  of 
the  peace)  neglect  or  refuse  to  do  the  same  within  the  time  aforesaid, 
(or  in  case  of  such  impediment,  within  one  month  after  such  impedi- 
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ment  removed,)  shall  ipso  facto  be  deprived  of  all  his  spiritual  pro- 
motions :  And  that  from  thenceforth  it  shall  be  lawful  to  and  for  all 
patrons  and  donors  of  all  and  singular  the  said  spiritual  promotions,  or 
any  of  them,  according  to  their  respective  rights  and  titles,  to  present 
or  collate  to  the  same,  as  though  the  person  or  persons  so  offending 
or  neglecting  were  dead. 

VI.  And  .  .  .  That  every  person  who  shall  hereafter  be  preferred 
or  collated,  or  put  into  any  ecclesiastical  benefice  or  promotion,  within 
this  realm  of  England  or  places  aforesaid,  shall,  in  the  church,  chapel, 
or  place  of  public  worship  belonging  to  his  said  benefice  or  promotion, 
within  two  months  next  after  that  he  shall  be  in  actual  possession  of 
the  said  ecclesiastical  benefice  or  promotion,  upon  some  Lord's  day, 
openly,  publicly,  and  solemnly  read  the  morning  and  evening  prayers 
appointed  to  be  read  by  and  according  to  the  said  Book  of  Common 
Prayer,  at  the  times  thereby  appointed ;  and  after  such  reading  thereof 
shall  openly  and  publicly,  before  the  congregation  there  assembled, 
declare  his  unfeigned  assent  and  consent  to  the  use  of  all  things 
therein    contained    and    prescribed,    according   to   the   form   before 
appointed :  And  that  all  and  every  person  who  shall  (without  some 
lawful  impediment  to  be  allowed  and  approved  by  the  ordinary  of 
the  place)  neglect  or  refuse  to  do  the  same  within  the  time  aforesaid, 
(or  in  case  of  such  impediment,  within  one  month  after  such  impedi- 
ment removed)  shall  (ipso  facto)  be  deprived  of  all  his  said  eccle- 
siastical benefices  and  promotions  :  And  that  from  thenceforth  it  shall 
and  may  be  lawful  to  and  for  all  patrons  and  donors  of  all  and 
singular  the  said  ecclesiastical  benefices  and  promotions,  or  any  of 
them,  according  to  their  respective  rights  and  titles,  to  present  or 
collate  to  the  same,  as  though  the  person  or  persons  so  offending  or 
neglecting  were  dead. 

VII.  And  .  .  .  That  in  all  places  where  the  proper  incumbent  of 
any  parsonage  or  vicarage,  or  benefice  with  cure,  doth  reside  on  his 
living  and  keep  a  curate,  the  incumbent  himself  in  person  (not  having 
some  lawful  impediment  to  be  allowed  by  the  ordinary  of  the  place) 
shall  once  (at  the  least)  in  every  month  openly  and  publicly  read  the 
common  prayers  and  service  in  and  by  the  said  book  prescribed,  and 
(if  there  be  occasion)  administer  each  of  the  sacraments  and  other 
rites  of  the  church,  in  the  parish  church  or  chapel,  of  or  belonging 
to  the  same  parsonage,  vicarage,  or  benefice,  in  such  order,  manner, 
and  form,  as  in  and  by  the  said  book  is  appointed ;  upon  pain  to  be 
forfeit  the  sum  of  five  pounds  to  the  use  of  the  poor  of  the  parish 
for  every  offence,  upon  conviction  by  confession,  or  proof  of  two 
credible  witnesses,  upon  oath,  before  two  justices  of  the  peace  of  the 
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county,  city  or  town  corporate,  where  the  offence  shall  be  committed, 
(which  oath  the  said  justices  are  hereby  impowered  to  administer)  and 
in  default  of  payment  within  ten  days,  to  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  the  offender,  by  the  warrant  of  the 
said  justices,  by  the  churchwardens  or  overseers  of  the  poor  of  the 
said  parish,  rendering  surplusage  to  the  party. 

VIII.1  And  be  it  further  enacted  by  the  authority  aforesaid,  That 
every  dean,  canon,  and  prebendary  of  every  cathedral  or  collegiate 
church,  and  all  masters  and  other  heads,  fellows,  chaplains,  and 
tutors  of  or  in  any  college,  hall,  house  of  learning  or  hospital,  and 
every  public  professor  and  reader  in  either  of  the  universities,  and  in 
every  college  elsewhere,  and  every  parson,  vicar,  curate,  lecturer, 
and  every  other  person  in  holy  orders,  and  every  schoolmaster  keep- 
ing any  public  or  private  school,  and  every  person  instructing  or 
teaching  any  youth  in  any  house  or  private  family  as  a  tutor  or 
schoolmaster,  who  upon  the  first  day  of  May,  which  shall  be  in  the 
year  of  our  Lord  God  one  thousand  six  hundred  sixty-two,  or  at  any 
time  thereafter,  shall  be  incumbent  or  have  possession  of  any  deanery, 
canonry,  prebend,  mastership,  headship,  fellowship,  professor's  place 
or  reader's  place,  parsonage,  vicarage,  or  any  other  ecclesiastical 
dignity  or  promotion,  or  of  any  curate's  place,  lecture,  or  school,  or 
shall  instruct  or  teach  any  youth  as  tutor  or  schoolmaster,  shall, 
before  the  feast  day  of  St.  Bartholomew,  which  shall  be  in  the  year 
of  our  Lord  one  thousand  six  hundred  sixty-two,  or  at  or  before  his 
or  their  respective  admission  to  be  incumbent  or  to  have  possession 
aforesaid,  subscribe  the  declaration  or  acknowledgment  following, 
scilicet, 

IX.  '  I,  A.  B.  do  declare,  That  it  is  not  lawful,  upon  any  pretence 
whatsoever  to  take  arms  against  the  king ;  and  that  I  do  abhor  that 
traitorous  position  of  taking  arms  by  his  authority  against  his  person, 
or  against  those  that  are  commissionated  by  him;  and  that  I  will 
conform  to  the  liturgy  of  the  Church  of  England,  as  it  is  now  by 
law  established  :  And  I  do  declare  that  I  do  hold,  there  lies  no 
obligation  upon  me  or  on  any  other  person,  from  the  oath  commonly 
called,  The  solemn  league  and  covenant,  to  endeavour  any  change  or 
alteration  of   government  either  in  church  or  state,  and   that   the 
same  was  in  itself  an  unlawful  oath,  and  imposed  upon  the  subjects 
of  this  realm  against  the  known  laws  and  liberties  of  this  kingdom.' 

X.  Which   said  declaration   and   acknowledgment   shall  be   sub- 
scribed by  every  one  of  the  said  masters  and  other  heads,  fellows, 
chaplains,  and  tutors  of  or  in  any  college,  hall,  or  house  of  learning, 

1  Repealed  28  and  29  Viet.  c.  122,  §  15. 
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and  by  every  public  professor  and  reader  in  either  of  the  universities, 
before  the  Vice  Chancellor  of  the  respective  universities  for  the  time 
being,  or  his  deputy :  And  the  said  declaration  or  acknowledgment 
shall  be  subscribed  before  the  respective  archbishop,  bishop,  or 
ordinary  of  the  diocese,  by  every  other  person  hereby  enjoined  to 
subscribe  the  same;  upon  pain  that  all  and  every  of  the  persons 
aforesaid  failing  in  such  subscription,  shall  lose  and  forfeit  such 
respective  deanery,  canonry,  prebend,  mastership,  headship,  professor's 
place,  reader's  place,  parsonage,  vicarage,  ecclesiastical  dignity  or 
promotion,  curate's  place,  lecture  and  school,  and  shall  be  utterly 
disabled  and  (ipso  facto)  deprived  of  the  same :  And  that  every  such 
respective  deanery,  canonry,  prebend,  mastership,  headship,  fellow- 
ship, professor's  place,  reader's  place,  parsonage,  vicarage,  ecclesiastical 
dignity  or  promotion,  curate's  place,  lecture,  and  school,  shall  be  void, 
as  if  such  person  so  failing  were  naturally  dead. 

XI.  And  if  any  schoolmaster  or  other  person,  instructing  or 
teaching  youth  in  any  private  house  or  family  as  a  tutor  or  school- 
master, shall  instruct  or  teach  any  youth  as  a  tutor  or  schoolmaster, 
before  licence  obtained  from  his  respective  archbishop,  bishop,  or 
ordinary  of  the  diocese,  according  to  the  laws  and  statutes  of  this 
realm,  (for  which  he  shall  pay  twelve-pence  only)  and  before  such 
subscription  and  acknowledgment  made  as  aforesaid ;  then  every  such 
schoolmaster  and  other,  instructing  and  teaching  as  aforesaid,  shall, 
for  the  first  offence,  suffer  three  months  imprisonment  without  bail 
or  mainprize ;  and  for  every  second,  and  other  such  offence,  shall 
suffer  three  months  imprisonment  without  bail  or  mainprize;  and 
also  forfeit  to  his  Majesty  the  sum  of  five  pounds :  And  after  such 
subscription  made,  every  such  parson,  vicar,  curate,  and  lecturer, 
shall  procure  a  certificate  under  the  hand  and  seal  of  the  respective 
archbishop,  bishop  or  ordinary  of  the  diocese,  (who  are  hereby 
enjoined  and  required,  upon  demand,  to  make  and  deliver  the  same) 
and  shall  publicly  and  openly  read  the  same,  together  with  the 
declaration  and  acknowledgment  aforesaid,  upon  some  Lord's  day 
within  three  months  then  next  following,  in  his  parish  church  where 
he  is  to  officiate,  in  the  presence  of  the  congregation  there  assembled, 
in  the  time  of  divine  service ;  upon  pain  that  every  person  failing 
therein  shall  lose  such  parsonage,  vicarage,  or  benefice,  curate's  place, 
or  lecturer's  place  respectively,  and  shall  be  utterly  disabled,  and 
ipso  facto  deprived  of  the  same ;  and  that  the  said  parsonage, 
vicarage,  or  benefice,  curate's  place  or  lecturer's  place,  shall  be  void 
as  if  he  was  naturally  dead. 
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XII.  Provided  always,  That  from  and  after  the  twenty-fifth  day  of 
March,  which  shall  be  in  the  year  of  our  Lord  God  one  thousand  six 
hundred  eighty-two,  there  shall  he  omitted  in  the  said  declaration  or 
acknowledgment  so  to  be  subscribed  and  read,  these  words  following, 
scilicet : 

'  And  I  do  declare,  That  I  do  hold  there  lies  no  obligation  on  me, 
or  on  any  other  person,  from  the  oath  commonly  called,  The  solemn 
league  and  covenant,  to  endeavour  any  change  or  alteration  of  govern- 
ment either  in  church  or  state,  and  that  the  same  was  in  itself  an 
unlawful  oath,  and  imposed  upon  the  subjects  of  this  realm  against 
the  known  laws  and  liberties  of  this  kingdom.' 

So  as  none  of  the  persons  aforesaid  shall  from  thenceforth  be  at 
all  obliged  to  subscribe  or  read  that  part  of  the  said  declaration  or 
acknowledgment. 

XIII.  Provided  always,  and  be  it  enacted,  That  from  and  after 
the  feast  of  St.  Bartholomew,  which  shall  be  in  the  year  of  our  Lord 
one  thousand  six  hundred  sixty  and  two,  no  person  who  is  now  in- 
cumbent, and  in  possession  of  any  parsonage,  vicarage,  or  benefice, 
and  who  is  not  already  in  holy  orders  by  episcopal  ordination,  or 
shall  not  before  the  said  feast  day  of  St.  Bartholomew  be  ordained 
priest  or  deacon,  according  to  the  form  of  episcopal  ordination,  shall 
have,  hold,  or  enjoy  the  said  parsonage,  vicarage,  benefice  with  cure, 
or  other  ecclesiastical  promotion  within  this  kingdom  of  England,  or 
the  dominion  of  Wales,  or  town  of  Berwick  upon  Tweed,  but  shall 
be  utterly  disabled,  and  (ipso  facto)  deprived  of  the  same,  and  all  his 
ecclesiastical  promotions  shall  be  void,  as  if  he  was  naturally  dead. 

XIV.  And  be  it  further  enacted  by  the  authority  aforesaid,  That 
no  person  whatsoever  shall  thenceforth  be  capable  to  be  admitted  to 
any  parsonage,  vicarage,  benefice,  or  other  ecclesiastical  promotion  or 
dignity  whatsoever,  nor  shall  presume  to  consecrate  and  administer 
the  Holy  Sacrament  of  the  Lord's  Supper,  before  such  time  as  he 
shall  be  ordained  priest  according  to  the  form  and  manner  in  and  by 
the  said  book  prescribed,  unless  he  have  formerly  been  made  priest 
by  episcopal  ordination ;  upon  pain  to  forfeit  for  every  offence  the 
sum  of   one  hundred  pounds;    one  moiety  thereof   to  the  King's 
Majesty,  the  other  moiety,  thereof  to  be  equally  divided  between  the 
poor  of  the  parish  where  the  offence  shall  be  committed ;  and  such 
person  or  persons  as  shall  sue  for  the  same  by  action  of  debt,  bill, 
plaint,  or  information,  in  any  of  his  Majesty's  Courts  of  record, 
wherein  no  essoin,  protection,  or  wager  of  law  shall  be  allowed,  and 
to  be  disabled  from  taking  or  being  admitted  into  the  order  of  priest, 
by  the  space  of  one  whole  year  then  next  following. 
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XV.  Provided  that  the  penalties  in  this  act  shall  not  extend  to 
the  foreigners  or  aliens  of  the  foreign  reformed  churches  allowed  or 
to  be  allowed  by   the   King's  Majesty,  his  heirs  or  successors  in 
England. 

XVI.  Provided  always,  That  no  title  to  confer  or  present  by  lapse, 
shall  accrue  by  any  avoidance  or  deprivation  (ipso  facto)  by  virtue  of 
this  statute,  but  after  six  months  after  notice  of  such  avoidance  or 
deprivation  given  by  the  ordinary  to  the  patron,  or  such  sentence  of 
deprivation  openly  and  publicly  read  in  the  parish  church  of  the 
benefice,  parsonage,  or  vicarage  becoming  void,  or  whereof  the  in- 
cumbent shall  be  deprived  by  virtue  of  this  act. 

XVII.  And  be  it  further  enacted  by  the  authority  aforesaid,  That 
no  form  or  order  of  common  prayers,  administration  of  sacraments, 
rites  or  ceremonies,  shall  be  openly  used  in  any  church,  chapel  or 
other  public  place  of  worship,  or  in  any  college  or  hall  in  either  of 
the  universities,  the  colleges  of  Westminster,  Winchester,  or  Eaton, 
or  any  of  them,  other  than  what  is  prescribed  and  appointed  to 
be  used  in  and  by  the  said  book ;  and  that  the  present  governor  or 
head  of   every  college   and   hall  in   the  said   universities,   and   of 
the  said  colleges  of  Westminster,   Winchester,  and  Eaton,  within 
one  month  after  the  feast  of  St.  Bartholomew,  which  shall  be  in 
the  year  of  our  Lord  one  thousand  six  hundred  sixty  and  two ; 
and  every  governor  or  head  of  any  of  the  said  colleges  or  halls 
hereafter  to  be  elected  or  appointed,  within  one  month  next  after 
his  election  or  collation,  and  admission  into  the  same  government 
or  headship,   shall  openly  and  publicly  in  the  church,  chapel,  or 
other  public  place  of  the  same  college  or  hall,  and  in  the  presence 
of  the  fellows  or  scholars  of  the  same,  or  the  greater  part  of  them 
then  resident,  subscribe  unto  the  nine  and  thirty  articles  of  religion, 
mentioned  in  the  statute  made  in  the  thirteenth  year  of  the  reign 
of  the  late  Queen  Elizabeth,  and  unto  the  said  book,  and  to  the 
use  of  all  the  prayers,  rites  and  ceremonies,  forms  and  orders,  in 
the  said  book  prescribed  and  contained,  according  to  the  form  afore- 
said;  and  that  all  such  governors  or  heads  of  the   said  colleges 
and  halls,  or  any  of  them,  as  are  or  shall  be  in  holy  orders,  shall 
once  (at  least)  in  every  quarter  of  the  year  (not  having  a  lawful  im- 
pediment) openly  and  publicly  read  the  Morning  Prayer  and  service 
in  and  by  the  said  book  appointed  to  be  read  in  the  church,  chapel, 
or  other  public  place  of  the  same  college  or  hall ;  upon  pain  to  lose, 
and  be  suspended  of  and  from  all  the  benefits  and  profits  belonging 
to  the  same  government  or  headship,  by  the  space  of  six  months,  by 
the  visitor  or  visitors  of  the  same  college  or  hall ;  and  if  any  governor 
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or  head  of  any  college  or  hall,  suspended  for  not  subscribing  unto 
the  said  articles  and  book,  or  for  not  reading  of  the  Morning  Prayer 
and  Service  as  aforesaid,  shall  not  at  or  before  the  end  of  six  months 
next  after  such  suspension,  subscribe  unto  the  said  articles  and  book, 
and  declare  his  consent  thereunto  as  aforesaid,  or  read  the  Morning 
Prayer  and  Service  as  aforesaid,  then  such  government  or  headship 
shall  be  (ipso  facto)  void. 

XVIII.  Provided  always,  That  it  shall  and  may  be  lawful  to  use 
the  Morning  and  Evening  Prayer,  and  all  other  prayers  and  services 
prescribed  in  and  by  the  said  book,  in  the  chapels  or  other  public 
places  of  the  respective  colleges  and  halls  in  both  the  universities,  in 
the  colleges  of  Westminster,  Winchester,  and  Eaton,  and  in  the  con- 
vocations of  the  clergies  of  either  province,  in  Latin;  anything  in 
this  act  contained  to  the  contrary  notwithstanding. 

XIX.1  And  be  it  further  enacted  by  the  authority  aforesaid,  That 
no  person  shall  be  or  be  received  as  a  lecturer,  or  permitted,  suffered, 
or  allowed  to  preach  as  a  lecturer,  or  to  preach  or  read  any  sermon  in 
any  church,  chapel,  or  other  place  of  public  worship,  within  this 
realm  of  England,  or  the  dominion  of  Wales,  and  town  of  Berwick 
upon  Tweed,  unless  he  be  first  approved,  and  thereunto  licenced  by 
the  archbishop  of  the  province,  or  the  bishop  of  the  diocese,  or  (in 
case  the  see  be  void)  by  the  guardian  of  the  spiritualities,  under  his 
seal,  and  shall  in  the  presence  of  the  same  archbishop  or  bishop,  or 
guardian,  read  the  nine  and  thirty  articles  of  religion  mentioned  in 
the  statute  of  the  thirteenth  year  of  the  late  Queen  Elizabeth,  with 
declaration  of  his  unfeigned  assent  to  the  same ;  and  that  every 
person  and  persons,  who  now  is,  or  hereafter  shall  be  licenced, 
assigned,  and  appointed,  or  received  as  a  lecturer,  to  preach  upon 
any  day  of  the  week,  in  any  church,  chapel,  or  place  of  public 
worship  within  this  realm  of  England,  or  places  aforesaid,  the  first 
time  he  preacheth  (before  his  sermon)  shall  openly,  publicly,  and 
solemnly  read  the  common  prayers  and  service  in  and  by  the  said 
book  appointed  to  be  read  for  that  time  of  the  day,  and  then  and 
there  publicly  and  openly  declare  his  assent  unto,  and  approbation  of, 
the  said  book,  and  to  the  use  of  all  the  prayers,  rites,  and  ceremonies, 
forms  and  orders,  therein  contained  and  prescribed,  according  to  the 
form  before  appointed  in  this  act;  And  also  shall  upon  the  first  lecture 
day  of  every  month  afterwards,  so  long  as  he  continues  lecturer  or 
preacher  there,  at  the  place  appointed  for  his  said  lecture  or  sermon, 
before  his  said  lecture  or  sermon,  openly,  publicly,  and  solemnly  read 

1  Repealed  28  and  29  Viet.  c.  122,  §  15. 
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the  common  prayers  and  service  in  and  by  the  said  book  appointed 
to  be  read  for  that  time  of  the  day  at  which  the  said  lecture  or 
sermon  is  to  be  preached,  and  after  such  reading  thereof  shall  openly 
and  publicly,  before  the  congregation  there  assembled,  declare  his 
unfeigned  assent  and  consent  unto,  and  approbation  of,  the  said  book, 
and  to  the  use  of  all  the  prayers,  rites,  and  ceremonies,  forms  and 
orders,  therein  contained  and  prescribed,  according  to  the  form  afore- 
said ;  and  that  all  and  every  such  person  and  persons  who  shall 
neglect  or  refuse  to  do  the  same,  shall  from  thenceforth  be  disabled 
to  preach  the  said  or  any  other  lecture  or  sermon  in  the  said  or  any 
other  church,  chapel,  or  place  of  public  worship,  until  such  time  as  he 
and  they  shall  openly,  publicly  and  solemnly  read  the  common 
prayers  and  service  appointed  by  the  said  book,  and  conform  in  all 
points  to  the  things  therein  appointed  and  prescribed,  according  to 
the  purport,  true  intent,  and  meaning  of  this  act. 

XX.  Provided  always,  That  if  the  said  sermon  or  lecture  be  to  be 
preached  or  read  in  any  cathedral  or  collegiate  church  or  chapel,  it 
shall  be  sufficient  for  the  said  lecturer,  openly  at  the  time  aforesaid, 
to  declare  his  assent  and  consent  to  all  things  contained  in  the  said 
book,  according  to  the  form  aforesaid. 

XXI.  And  be  it  further  enacted  by  the  authority  aforesaid,  That 
if  any  person  who  is  by  this  act  disabled  to  preach  any  lecture  or 
sermon,  shall,  during  the  time  that  he  shall  continue  and  remain  so 
disabled,  preach  any  sermon  or  lecture ;  that  then  for  every  such 
offence,  the  person  and  persons  so  offending  shall  suffer  three  months 
imprisonment  in  the  common  gaol  without  bail  or  mainprize;  and 
that  any  two  justices  of  the  peace  of  any  county  of  this  kingdom  and 
places  aforesaid,  and  the  mayor  or  other  chief  magistrate  of  any  city, 
or  town  corporate  within  the  same,  upon  certificate  from  the  ordinary 
of  the  place  made  to  him  or  them  of  the  offence  committed,  shall  and 
are  hereby  required  to  commit  the  person  or  persons  so  offending,  to 
the  gaol  of  the  same  county,  city,  or  town  corporate  accordingly. 

XXII.  Provided  always,  and  be  it  further  enacted  by  the  authority 
aforesaid,  That  at  all  and  every  time  and  times  when  any  sermon  or 
lecture  is  to  be  preached,  the  common  prayers  and  service  in  and  by 
the  said  book  appointed  to  be  read  for  that  time  of  the  day,  shall  be 
openly,  publicly,  and  solemnly  read  by  some  priest  or  deacon,  in  the 
church,  chapel,  or  place  of  public  worship,  where  the  said  sermon  or 
lecture  is  to  be  preached,  before  such  sermon  or  lecture  be  preached, 
and  that  the  lecturer  then  to  preach  shall  be  present  at  the  reading 
thereof. 
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XXIII.  Provided  nevertheless,  That  this  act  shall  not  extend  to 
the  university  church  in  the  universities  of  this  realm,  or  either  of 
them,  when  or  at  such  times  as  any  sermon  or  lecture  is  preached 
or  read  in  the  said  churches,  or  any  of  them,  for  or  as  the  public 
university  sermon  or  lecture ;  but  that  the  same  sermons  and  lectures 
may  be  preached  or  read  in  such  sort  and  manner  as  the  same  have 
been  heretofore  preached  or  read;  this  act,  or  anything  herein  con- 
tained to  the  contrary  thereof  in  any  wise  notwithstanding. 

XXIV.  And  be  it  further  enacted  by  the  authority  aforesaid,  That 
the  several  good  laws  and  statutes  of  this  realm,  which  have  been 
formerly  made,  and  are  now  in  force,  for  the  uniformity  of  prayer 
and  administration  of  the  sacraments,  within  this  realm  of  England 
and  places  aforesaid,  shall  stand  in  full  force  and  strength,  to  all 
intents  and  purposes  whateoever,  for  the  establishing  and  confirming 
the  said  book,  intituled,  The  Book  of  Common  Prayer  and  adminis- 
tration of  the  sacraments,  and  other  rites  and  ceremonies  of  the 
church,  according  to  the  use  of  the  Church  of  England;  together 
with  the  psalter  or  psalms  of  David,  pointed  as  they  are  to  be  sung 
or  said  in  churches,  and  the  form  or  manner  of  making,  ordaining, 
and  consecrating  of  bishops,  priests,  and  deacons,  herein  before  men- 
tioned to  be  joined  and  annexed  to  this  act;  and  shall  be  applied, 
practised,  and  put  in  use  for  the  punishing  of  all  offences  contrary  to 
the  said  laws,  with  relation  to  the  book  aforesaid  and  no  other. 

XXV.  Provided  always,  and  be  it  further  enacted  by  the  authority 
aforesaid,  That  in  all  those  prayers,  litanies,  and  collects,  which  do 
any  way  relate  to  the  king,  queen,  or  royal  progeny,  the  names  be 
altered  and  changed  from  time  to  time,  and  fitted  to  the  present 
occasion,  according  to  the  direction  of  lawful  authority. 

XXVI.  Provided  also,  and  be  it  enacted  by  the  authority  aforesaid, 
That  a  true  printed  copy  of  the  said  book,  intituled,  The  Book  of 
Common  Prayer  and  administration  of  the  sacraments,  and  other 
rites  and  ceremonies  of  the  church,  according  to  the  use  of   the 
Church  of  England,  together  with  the  psalter  or  psalms  of  David, 
pointed  as  they  are  to  be  sung  or  said  in  churches,  and  the  form  and 
manner  of  making,  ordaining,  and  consecrating  of  bishops,  priests, 
and  deacons,  shall  at  the  costs  and  charges  of  the  parishioners  of 
every  parish  church  and  chapelry,  cathedral  church,  college  and  hall, 
be  attained  and  gotten  before  the  feast-day  of  St.  Bartholomew,  in 
the  year  of  our  Lord  one  thousand  six  hundred  sixty  and  two ;  upon 
pain  of  forfeiture  of  three  pounds  by  the  month,  for  so  long  time  as 
they  shall  then  after  be   unprovided  thereof,  by  every  parish  or 
chapelry,  cathedral  church,  college  and  hall,  making  default  therein. 
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XXVII.  Provided  always,  and  be  it  enacted  by  the  authority  afore- 
said, That  the  bishops  of  Hereford,  St.  David's,  Asaph,  Bangor,  and 
Sandaff,  and  their  successors,  shall  take  such  order  among  themselves, 
for  the  soul's  health  of  the  flocks  committed  to  their  charge  within 
Wales,  that  the  book  hereunto  annexed  be  duly  and  exactly  trans- 
lated into   the  British  or  Welsh   tongue;   and   that  the   same  so 
translated,  and  being  by  them,  or  any  three  of  them  at  the  least, 
viewed,  perused  and  allowed,  be  imprinted  to  such  number  at  least, 
so  that  one  of  the  said  books  so  translated  and  imprinted,  may  be 
had  for  every  cathedral,  collegiate  and  parish  church,  and  chapel 
at  ease,  in  the  said  respective  dioceses  and  places  in  Wales,  where 
the  Welsh  is  commonly  spoken  or  used,  before  the  first  day  of  May, 
one  thousand  six  hundred  sixty-five;  and  that  from  and  after  the 
imprinting  and  publishing  of  the  said  book  so  translated,  the  whole 
divine  service  shall  be  used  and  said  by  the  ministers  and  curates 
throughout  all  Wales,  within  the  said  dioceses,  where  the  Welsh 
tongue  is  commonly  used,  in  the  British  or  Welsh  tongue,  in  such 
manner  and  form  as  is  prescribed  according  to  the  book  hereunto 
annexed  to  be  used  in  the  English  tongue,  differing  nothing  in  any 
order  or  form  from  the  said  English  book ;  for  which  book,  so  trans- 
lated and  imprinted,  the  churchwardens  of  every  the  said  parishes 
shall  pay  out  of  the  parish  money  in  their  hands  for  the  use  of  the 
respective  churches,  and  be  allowed  the  same  on  their  account ;  and 
that  the  said  bishops  and  their  successors,  or  any  three  of  them  at 
the  least,  shall  set  and  appoint  the  price  for  which  the  said  book  shall 
be  sold :  And  one  other  Book  of  Common  Prayer  in  the  English 
tongue  shall  be  bought  and  had  in  every  church  throughout  Wales, 
in  which  the  Book  of  Common  Prayer  in  Welsh  is  to  be  had  by  force 
of  this  act,  before  the  first  day  of  May,  one  thousand  six  hundred 
sixty  and  four,  and  the  same  books  to  remain  in  such  convenient 
places  within  the  said  churches,  that  such  as  understand  them  may 
resort  at  all  convenient  times  to  read  and  peruse  the  same,  and  also 
such  as  do  not  understand  the  said  language,  may,  by  conferring  both 
tongues  together,  the  sooner  attain  to  the  knowledge  of  the  English 
tongue ;  anything  in  this  act  to  the  contrary  notwithstanding :  And 
until  printed  copies  of  the  said  book  so  to  be  translated  may  be  had 
and  provided,  the  Form  of  Common  Prayer,  established  by  parliament 
before  the  making  of  this  act,  shall  be  used  as  formerly  in  such  parts 
of  Wales  where  the  English  tongue  is  not  commonly  understood. 

XXVIII.  And  to  the  end  that  the  true  and  perfect  copies  of  this 
act,  and  the  said  book  hereunto  annexed,  may  be  safely  kept  and  per- 
petually preserved,  and  for  the  avoiding  of  all  disputes  for  the  time  to 
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come,  be  it  therefore  enacted  by  the  authority  aforesaid.  That  the  re- 
spective deans  and  chapters  of  every  cathedral  or  collegiate  church 
within  England  and  Wales  shall,  at  their  proper  costs  and  charges, 
before  the  twenty-fifth  day  of  December,  one  thousand  six  hundred 
sixty  and  two,  obtain  under  the  Great  Seal  of  England  a  true  and 
perfect  printed  copy  of  this  act,  and  of  the  said  book  annexed  here- 
unto, to  be  by  the  said  deans  and  chapters  and  their  successors,  kept 
and  preserved  in  safety  for  ever,  and  to  be  also  produced  and  shewed 
forth  in  any  court  of  record,  as  often  as  they  shall  be  thereunto  law- 
fully required;  and  also  there  shall  be  delivered  true  and  perfect 
copies  of  this  act,  and  of  the  same  book,  into  the  respective  courts  at 
Westminster,  and  into  the  Tower  of  London,  to  be  kept  and  preserved 
for  ever  among  the  records  of  the  said  courts,  and  the  records  of  the 
Tower,  to  be  also  produced  and  shewed  forth  in  any  court,  as  need 
shall  require ;  which  said  books  so  to  be  exemplified  under  the  Great 
Seal  of  England,  shall  be  examined  by  such  persons  as  the  King's 
Majesty  shall  appoint,  under  the  Great  Seal  of  England,  for  that 
purpose,  and  shall  be  compared  with  the  original  book  hereunto 
annexed,  and  shall  have  power  to  correct  and  amend  in  writing  any 
error  committed  by  the  printer  in  the  printing  of  the  same  book, 
or  of  any  thing  therein  contained,  and  shall  certify  in  writing  under 
their  hands  and  seals,  or  the  hands  and  seals  of  any  three  of  them,  at 
the  end  of  the  same  book,  that  they  have  examined  and  compared 
the  same  book,  and  find  it  to  be  a  true  and  perfect  copy ;  which 
said  books,  and  every  one  of  them,  so  exemplified  under  the  Great 
Seal  of  England  as  aforesaid,  shall  be  deemed,  taken,  adjudged  and 
expounded  to  be  good  and  available  in  the  law,  to  all  intents  and 
purposes  whatsoever,  and  shall  be  accounted  as  good  records  as  this 
book  itself  hereunto  annexed ;  any  law  or  custom  to  the  contrary  in 
any  wise  notwithstanding. 

XXIX.  Provided  also,  that  this  act,  nor  any  thing  therein  con- 
tained, shall  not  be  prejudicial  or  hurtful  unto  the  King's  professor 
of  the  law  within  the  university  of  Oxford,  for  or  concerning  the 
prebend  of  Shipton  within  the  cathedral  church  of  Sarum,  united  and 
annexed  unto  the  place  of   the  same  king's  professor  for  the  time 
being  by  the  late  King  James  of  blessed  memory. 

XXX.  Provided  always,  That  whereas  the  six  and  thirtieth  article 
of  the  nine  and  thirty  articles  agreed  upon  by  the  archbishops  and 
bishops  of  both  provinces,  and  the  whole  clergy  in  the  convocation 
holden  at  London  in  the  year  of  our  Lord  one  thousand  five  hundred 
sixty-two,  for  the  avoiding  of  diversities  of  opinions,  and  for  establish- 
ing of  consent  touching  true  religion,  is  in  these  words  following,  viz. 
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"  That  the  Book  of  Consecration  of  archbishops  and  bishops,  and 
ordaining  of  priests  and  deacons,  lately  set  forth  in  the  time  of  King 
Edward  the  Sixth,  and  confirmed  at  the  same  time  by  authority  of 
parliament,  doth  contain  all  things  necessary  to  such  consecration  and 
ordaining,  neither  hath  it  anything  that  of  itself  is  superstitious  and 
ungodly  :  And  therefore  whosoever  are  consecrated  or  ordered  accord- 
ing to  the  rites  of  that  book,  since  the  second  year  of  the  aforenamed 
King  Edward  unto  this  time,  or  hereafter  shall  be  consecrated  or 
ordered  according  to  the  same  rites,  "We  decree  all  such  to  be  rightly, 
orderly  and  lawfully  consecrated  and  ordered ; " 

XXXI.  It  be  enacted,  and  be  it  therefore  enacted  by  the  authority 
aforesaid,  That  all  subscriptions  hereafter  to  be  had  or  made  unto  the 
said  articles  by  any  deacon,  priest  or  ecclesiastical  person,  or  other 
person  whatsoever,  who  by  this  act,  or  any  other  law  now  in  force,  is 
required  to  subscribe  unto  the  said  articles,  shall  be  construed,  and  be 
taken  to  extend,  and  shall  be  applied  (for  and  touching  the  said  six 
and  thirtieth  article)  unto  the  book  containing  the  form  and  manner 
of    making,   ordaining,   and   consecrating    of    bishops,    priests   and 
deacons,  in  this  act  mentioned,  in  such  sort  and  manner  as  the  same 
did  heretofore  extend  unto  the  book  set  forth  in  the  time  of  King 
Edward  the  Sixth,  mentioned  in  the  said  sixth  and  thirtieth  article ; 
anything  in  the  said  article,  or  in  any  statute,  act  or  canon  heretofore 
had  or  made,  to  the  contrary  thereof  in  any  wise  notwithstanding. 

XXXII.  Provided  also,  That  the  Book  of  Common  Prayer,  and  ad- 
ministration of  the  sacraments,  and  other  rites  and  ceremonies  of  this 
Church  of  England,  together  with  the  form  and  manner  of  ordaining 
and  consecrating  bishops,  priests  and  deacons,  heretofore  in  use,  and 
respectively  established  by  act  of  parliament  in  the  first  and  eighth 
years  of  Queen  Elizabeth,  shall  be  still  used  and  observed  in  the 
Church  of  England,  until  the  feast  of  St.  Bartholomew,  which  shall 
be  in  the  year  of  our  Lord  God  one  thousand  six  hundred  sixty 
and  two. 

(This  Act  should  be  compared  with  the  Acts  of  Uniformity  and 
Supremacy,  1  Eliz.  c.  1  and  1  Eliz.  c.  2  (Prothero,  C.D.  pp.  1-20),  and  see 
Hallam,  C.H.  ii.  xi. ;  Perry,  H.C.E.  ii.  349  ;  Rank,  H.E.  iii.  365-380 ; 
Malcower,  C.H.E.  §  15 ;  Todd,  P.G.  i.  ch.  x. ;  Gneist,  639.) 
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VI 

THE  LICENSING  ACT1 
14  Charles  II.  Cap.  33,  1662. 

An  act  for  preventing  the  frequent  abuses  in  printing  seditious, 
treasonable  and  unlicensed  books  and  pamphlets,  and  for  regulating 
of  printing  and  printing-presses. 

Whereas  the  well  government  and  regulating  of  printers  and 
printing-presses  is  matter  of  public  care,  and  of  great  concernment, 
especially  considering,  that  by  the  general  licentiousness  of  the  late 
times,  many  evil-disposed  persons  have  been  encouraged  to  print  and 
sell  heretical,  schismatical,  blasphemous,  seditious  and  treasonable 
books,  pamphlets  and  papers,  and  still  do  continue  such  their  un- 
lawful and  exorbitant  practice,  to  the  high  dishonour  of  Almighty 
God,  the  endangering  the  peace  of  these  kingdoms,  and  raising  a 
disaffection  to  his  most  excellent  Majesty  and  his  government;  for 
prevention  whereof,  no  surer  means  can  be  advised,  than  by  reducing 
and  limiting  the  number  of  printing-presses,  and  by  ordering  and 
settling  the  said  art  or  mystery  of  printing  by  act  of  parliament, 
in  manner  as  herein  after  is  expressed. 

IL  The  King's  most  excellent  Majesty,  .  .  .  doth  ordain  and 
enact,  .  .  .  That  no  person  or  persons  whatsoever  shall  presume 
to  print,  or  cause  to  be  printed,  either  within  this  realm  of  England, 
or  any  other  of  his  Majesty's  dominions,  or  in  parts  beyond  the  seas, 
any  heretical,  seditious,  schismatical  or  offensive  books  or  pamphlets, 
wherein  any  doctrine  or  opinion  shall  be  asserted  or  maintained, 
which  is  contrary  to  the  Christian  faith,  or  the  doctrine  or  discipline 
of  the  Church  of  England,  or  which  shall  or  may  tend,  or  be  to  the 
scandal  of  religion,  or  the  church,  or  the  government  or  governors  of 
the  church,  state  or  commonwealth,  or  of  any  corporation  or  particular 
person  or  persons  whatsoever;  nor  shall  import,  publish,  sell  or 
disperse  any  such  book  or  books,  or  pamphlets,  nor  shall  cause  .  .  . 
any  such  ...  to  be  bound,  stitched,  or  sewed  together. 

III.  And  be  it  further  ordained  .  .  .  That  no  private  person  or 
persons  whatsoever  shall  at  any  time  hereafter  print  or  cause  to  be 
printed  any  book  or  pamphlet  whatsoever,  unless  the  same  book 
and  pamphlet,  together  with  all  and  every  the  titles,  epistles,  prefaces, 

1  Commonly  cited  as  13  and  14  Cha.  II.  St.  2,  c.  33.  Finally  repealed  Stat. 
Law  Rev.  Act,  1863. 
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proems,  preambles,  introductions,  tables,  dedications,  and  other  matters 
and  things  thereunto  annexed,  be  first  entered  in  the  book  of  the 
register  of  the  Company  of  Stationers  in  London,  except  acts  of 
parliament,  proclamations,  and  such  other  books  and  papers  as  shall 
be  appointed  to  be  printed  by  virtue  of  any  warrant  under  the 
King's  Majesty's  sign-manual,  or  under  the  hand  of  one  or  both  of  his 
Majesty's  principal  Secretaries  of  State;  and  unless  the  same  book 
and  pamphlet,  and  also  all  and  every  said  titles,  epistles,  prefaces, 
proems,  preambles,  introductions,  tables,  dedications,  and  other  matters 
and  things  whatsoever  thereunto  annexed,  or  therewith  to  be  im- 
printed, shall  be  first  lawfully  licensed  and  authorized  to  be  printed  by 
such  person  and  persons  only  as  shall  be  constituted  and  appointed 
to  license  the  same,  according  to  the  direction  and  true  meaning  of 
this  act  herein  after  expressed,  and  by  no  other;  (that  is  to  say)  That 
all  books  concerning  the  common  laws  of  this  realm,  shall  be  printed 
by  the  special  allowance  of  the  Lord-Chancellor,  or  Lord  Keeper  of 
the  Great  Seal  of  England  for  the  time  being,  the  Lords  Chief-Justices, 
and  Lord  Chief-Baron  for  the  time  being,  ...  or  one  or  more  of 
their  appointments;  And  that  all  books  of  history  concerning  the  state 
of  this  realm,  or  other  books  concerning  any  affairs  of  state,  shall  be 
licensed  by  the  principal  Secretaries  of  State  for  the  time  being,  or 
one  of  them,  .  .  .  And  that  all  books  to  be  imprinted  concerning 
heraldry,  titles  of  honour,  and  arms,  or  otherwise  concerning  the  office 
of  Earl-Marshal,  shall  be  licensed  by  the  Earl-Marshal  for  the  time 
being  or  by  his  appointment,  or  in  case  there  shall  not  then  be  an 
Earl-Marshal,  shall  be  licensed  by  the  three  kings  of  arms,  Garter, 
Clarencieux  and  Norroy,  or  any  two  of  them,  whereof  Garter  principal 
king  of  arms  to  be  one;  And  that  all  other  books  to  be  imprinted  or 
reprinted,  whether  of  divinity,  physick,  philosophy,  or  whatsover 
other  science  or  art,  shall  be  first  licensed  and  allowed  by  the  Lord 
Archbishop  of  Canterbury,  and  Lord  Bishop  of  London  for  the  time 
being,  or  one  of  them,  or  by  their  or  one  of  their  appointments,  or  by 
either  of  the  Chancellors,  or  Vice-Chancellors  of  either  of  the  uni- 
versities of  this  realm  for  the  time  being;  provided  always,  that  the 
said  Chancellors,  or  Vice-Chancellors  of  either  of  the  universities 
shall  only  license  such  books  as  are  to  be  imprinted  or  reprinted 
within  the  limits  of  the  said  universities  respectively,  but  not  in 
London  or  elsewhere,  not  meddling  either  with  books  of  common  laws, 
or  matters  of  state  or  government,  nor  any  book  or  books,  the  right 
of  printing  whereof  doth  solely  and  properly  belong  to  any  particular 
person  or  persons,  without  his  or  their  consent  first  obtained  in  that 
behalf. 
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IV.  And  be  it  enacted  .  .  .  That  every  person  and  persons  who 
.  .  .  are,  .  .  .  authorized  to  license  the  imprinting  of  books,  or  re- 
printing thereof  with  any  additions  or  amendments,  as  aforesaid,  shall 
have  one  written  copy  of  the  same  book  or  books  which  shall  be  so 
licensed  .  .  .  with  the  titles,  epistles,  prefaces,  tables,  dedications, 
and  all  other  things  whatsoever  thereunto  annexed ;  which  said  copy 
shall  be  delivered  by  such  licencer  or  licencers  to  the  printer  or 
owner  for  the  imprinting  thereof,  and  shall  be  solely  and  entirely 
returned  by  such  priests  or  owner,  after  the  imprinting  thereof, 
unto  such  licencer  or  licencers,  to  be  kept  in  the  public  registries 
of  the  said  Lord  Archbishop,  or  Lord  Bishop  of  London  re- 
spectively, or  in  the  office  of  the  Chancellor  or  Vice-Chancellor 
of  either  of  the  said  universities,  or  with  the  said  Lord  Chancellor 
or  Lord-Keeper  of  the  Great-Seal  for  the  time  being,  or  Lord-Chief- 
Justices,  or  Chief-Baron,  or  one  of  them,  of  all  such  books  as 
shall  be  licensed  by  them  respectively;  And  if  such  book  so  to  be 
licensed  shall  be  an  English  book,  or  of  the  English  tongue,  there 
shall  be  two  written  copies  thereof  delivered  to  the  licencer  or 
licencers  (if  he  or  they  shall  so  require)  one  copy  whereof  so  licenced 
shall  be  delivered  back  to  the  said  printer  or  owner,  and  the  other 
copy  shall  be  reserved  and  kept  as  is  aforesaid,  to  the  end  such 
licencer  or  licencers  may  be  secured,  that  the  copy  so  licenced  shall 
not  be  altered  without  his  or  their  privity ;  and  upon  the  said  copy 
licenced  to  be  imprinted,  he  or  they  who  shall  so  licence  the  same, 
shall  testify  under  his  or  their  hand  or  hands,  that  there  is  not  any- 
thing in  the  same  contained  that  is  contrary  to  the  Christian  faith,  or 
the  doctrine  or  discipline  of  the  Church  of  England,  or  against  the 
state  or  government  of  this  realm,  or  contrary  to  good  life,  or  good 
manners,  or  otherwise  as  the  nature  and  subject  of  the  work  shall 
require;  which  licence  on  approbation  shall  be  printed  in  the  beginning 
of  the  same  book,  with  the  name  or  names  of  him  or  them  that  shall 
authorize  or  licence  the  same,  for  a  testimony  of  the  allowance  thereof. 

(§§  V.-IX.  provide  that  books  are  to  be  imported  to  London  only,  and 
not  to  be  opened  without  permission  of  the  Archbishop  of  Canterbury  or  his 
deputy,  and  attaches  penalties  to  violation  of  this ;  printers  of  books,  under 
penalty,  are  to  put  their  names  on  their  books ;  the  persons  who  may  sell 
books  are  limited  and  placed  under  regulation ;  and  no  English  books 
printed  abroad  are,  in  the  interests  of  the  printing  trade,  to  be  imported 
without  special  license.) 

X.  And  be  it  further  enacted  .  .  .  That  no  person  or  persons  within 
the  city  of  London,  or  the  liberties  thereof,  or  elsewhere,  shall  erect 
or  cause  to  be  erected  any  press  or  printing-house,  nor  shall  knowingly 
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demise  or  let,  or  willingly  suffer  to  be  held  or  used  any  house,  vault, 
cellar,  or  other  room  whatsoever,  to  or  by  any  person  or  persons  for  a 
printing-house,  .  .  .  unless  he  or  they  who  erect  such  press,  or  shall 
so  knowingly  demise  or  let  such  house,  cellar,  vault,  or  room,  .  .  . 
shall  first  give  notice  to  the  master  or  wardens  of  the  said  Company 
of  Stationers  for  the  time  being,  of  the  erecting  of  such  press.  .  .  . 

(§§  XI.-XIV.  furnish  detailed  regulations  as  to  the  printing  trade.) 

XV.  And  for  the  better  discovering  of  printing  in  corners  without 
licence  Be  it  further  enacted  .  .  .  That  one  or  more  messengers  of 
his  Majesty's  Chamber,  by  warrant  under  his  Majesty's  sign  manual, 
or  under  the  hand  of  one  or  more  of  his  Majesty's  principal  Secre- 
taries of  State,  or  the  Master  and  "Wardens  of  the  said  Company  of 
Stationers,  or  any  one  of  them,  shall  have  power  and  authority  with 
a  constable,  to  take  unto  them  such  assistance  as  they  shall  think 
needful,  ...  to  search  all  houses  and  shops  where  they  shall  know, 
or  upon  some  probable  reason  suspect  any  books  or  papers  to  be 
printed,  bound  or  stitched,  especially  printing-houses,  booksellers' 
shops  and  warehouses,  and  bookbinders'  houses  and  shops,  and  to 
view  there  what  is  imprinting,  binding  or  stitching,  and  to  examine 
whether  the  same  be  licensed,  and  to  demand  a  sight  of  the  said 
licence;  and  if  the  said  book  .  .  .  shall  not  be  licensed  then  to 
seize  upon  so  much  thereof,  as  shall  be  found  imprinted,  together 
with  the  several  offenders,  and  to  bring  them  before  one  or  more 
justices  of  the  peace,  who  are  hereby  .  .  .  required  to  commit  such 
offenders  to  prison,  there  to  remain  until  they  shall  be  tried  and 
acquitted,  or  convicted  and  punished  for  the  said  offences  :  and  in  case 
the  said  searchers  shall  .  .  .  find  any  book  or  books,  .  .  .  which  they 
shall  suspect  to  contain  matters  therein  contrary  to  the  doctrine  or 
discipline  of  the  Church  of  England,  or  against  the  state  and  govern- 
ment, then  upon  such  suspicion  to  seize  upon  such  book  or  books,  .  .  . 
and  to  bring  the  same  unto  the  said  Lord  Archbishop  of  Canterbury, 
and  Lord  Bishop  of  London  ...  or  to  the  Secretaries  of  State,  .  .  . 
who  shall  take  up  such  further  course  for  the  suppressing  thereof,  as 
to  them  or  any  of  them  shall  seem  fit. 

(§  XVI.  lays  down  the  procedure  of  prosecution.) 

XVII.  And  be  it  further  enacted  .  .  .  That  every  printer  shall  re- 
serve three  printed  copies  of  the  best  and  largest  paper  of  every  book 
new  printed,  or  reprinted  by  him  with  additions,  and  shall  before 
any  public  vending  of  the  said  book  bring  them  to  the  Master  of  the 
Company  of  Stationers,  and  deliver  them  to  him,  one  whereof  shall 
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be  delivered  to  the  Keeper  of  his  Majesty's  Library,  and  the  other 
two  to  be  sent  to  the  Vice-Chancellors  of  the  two  universities  respec- 
tively, for  the  use  of  the  public  libraries  of  the  said  universities. 

XVIII.  Provided  always,  That  nothing  in  this  act  contained  shall 
.  .  .  extend  to  the  prejudice  or  infringing  of  any  of  the  just  rights 
and  privileges  of  either  of  the  two  universities  of  this  realm,  touching 
and  concerning  the  licensing  or  printing  of  books  in  either  of  the  said 
universities. 

XIX.  Provided  always,  That  no  search  shall  at  any  time  be  made 
in  the  house  or  houses  of  any  the  peers  of  this  realm,  or  of  any  other 
person  or  persons  not  being  free  of,  or  using  any  of  the  trades  in  this 
act   before   mentioned,  but    by   special   warrant   from   the    King's 
Majesty,  under  his  sign-manual,  or  under  the  hand  of  one  or  both  of 
his  Majesty's  principal  Secretaries  of  State,  or  for  any  other  books 
than  such  as  are  in  printing,  or  shall  be  printed  after  the  tenth  of 
June,  1662  ;  anything  in  this  act  to  the  contrary  thereof  in  any  wise 
notwithstanding. 

(§§  XX.-XXI.  are  special  provisos  for  booksellers  in  London  and  in 
Westminster  Hall.) 

XXII.  Provided  also,  That  neither  this  act  ...  shall  extend  to 
prejudice  the  just  rights  and  privileges  granted  by  his  Majesty,  or  any 
of  his  royal  predecessors,  to  any  person  or  persons,  under  his  Majesty's 
Great  Seal,  or  otherwise,  but  that  such  person  or  persons  may  exercise 
and  use  such  rights  and  privileges,  as  aforesaid,  according  to  their  re- 
spective grants ;  anything  in  this  act  to  the  contrary  notwithstanding. 

XXIII.  Provided  also,  That  neither  this  act, . . .  shall  extend  to  pro- 
hibit John  Streater  Stationer,  from  printing  books  and  papers,  but  that 
he  may  still  follow  the  art  and  mystery  of  printing,  as  if  this  act  had 
never  been  made ;  anything  therein  to  the  contrary  notwithstanding. 

(§  XXIV.  is  a  special  proviso  for  York  city,  reserving  the  licensing  right 
of  the  Archbishop  of  York.) 

XXV.  Provided,  That  this  act  shall  continue  and  be  in  force 
for  twa  years  to  commence  from  the  tenth  of  June,  one  thousand  six 
hundred  and  sixty  and  two,  and  no  longer. 

(The  Act  was  continued  by  16  Cha.  II.  c.  8,  and  for  seven  years  from 
1685  by  1  Ja.  II.  c.  17.) 

(For  the  History  of  the  Licensing  Acts  see  Macaulay,  H.E.  ii.  409-417, 
503-504  ;  Odgers,  L.  and  S.  ch.  1  and  2  ;  Stephen,  H.C.L.  ii.  298-396  ; 
Dicey,  L.C.  ch.  vi. ;  Ranke,  H.E. ;  Hallam,  iii.  166  et  seq.;  May,  C.H.E. 
ii.  239-382 ;  F.  K.  Hunt,  The  Fourth  Estate,  passim.  And  see  the  cases 
cited,  pp.  241,  242.) 


32  STATUTES   AND   DOCUMENTS 

VII 
A  TRIENNIAL  ACT 

16  Charles  II.  Cap.  I.,  1664. 

An  act  for  the  assembling  and  holding  of  parliaments  once  in  three 
years  at  the  least ;  and  for  the  repeal  of  an  act,  intituled,  An  act  for 
the  preventing  of  inconveniences  happening  by  the  long  intermission  of 
parliaments. 

Whereas  the  act1  made  in  the  parliament  begun  at  Westminster 
the  third  day  of  November,  in  the  sixteenth  year  of  the  reign  of 
our  late  sovereign  lord  King  Charles,  of  blessed  memory,  intituled, 
An  act  for  the  preventing  of  inconveniences  happening  by  the  long 
intermission  of  parliaments,  is  in  derogation  of  his  Majesty's  just 
rights  and  prerogative  inherent  to  the  imperial  crown  of  this  realm, 
foj^the  calling  and  assembling  of  parliaments,  and  may  be  an  occasion 
of  manifold  mischiefs  and  inconveniences,  and  much  endanger  the 
peace  and  safety  of  his  Majesty,  and  all  his  liege  people  of  the  realm : 

II.  Be  it  therefore  enacted  .  .  .  That  the  said  act2  .  .  .  and  all 
and  every  the  articles,  clauses,  and  things  therein  contained,  .  .  .  are 
hereby  .  .  .  declared  to  be  null  and  void  to  all  intents  and  purposes 
whatsoever,  as  if  the  said  act  had  never  been  had  or  made ;  anything 
in  the  said  act  contained  to  the  contrary  in  any  wise  notwithstanding. 

III.  And  because  by  the  ancient  laws  and  statutes  of  this^  realm, 
made3  in  the  reign  of  King   Edward   the   third,   parliaments  are 
to^be  held  very  oTtenJ  .  .' .  Ibe  it  declared  and  enacted  .  .  ~.  That 
hereafter  the  sitting  and  holding  jof  parliaments  shall  not  be  inte.r- 
mitted  or  discontinued  above   three  years  at  the  most ;   but  that 
within  three  years  from  and  after  the  determination  of_this  present 
parliament,  and  so  from  time  to  time  within  three  years_after  the 
determination  of  any  other  parliament  or  parliaments,  or  if  there 
be  occasion  more  often,  your  Majesty,  your  heirs  and  successors,  do 
issue  out  your  writs  for  calling,  assembling,  and  holding  of  another 
parliament,  to  the  end  there  may  be  a  frequent  calling,  assembling, 
and  holding  of  parliaments  once  in  three  years  at  the  least. 

(Hallam,  C.H.  ii.  330  ;  Ranke,  H.E.  iii.  417-464 ;  and  cp.  The  Triennial 
Act  (16  Cha.  I.  c.  i.)  in  Gardimr,  C.D.  p.  74.) 

1  16  Cha.  I.  c.  L     See  Gardiner,  C.D.  p.  74.  2  16  Cha.  I.  c.  i. 

8  4  Edw.  III.  c.  14 ;  36  Edw.  Ill   St.  i.  c.  10. 
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VIII 
THE  CORPOEATION  ACT.     No.  21 

(THE  FIVE  MILE  ACT) 
17  Charles  II.  Cap.  II.,  1665. 

An  ad  for  restraining  Non-conformists  from  inhabiting  in  corporations. 

Whereas  divers  parsons,  vicars,  curates,  lecturers,  and  other 
persons  in  holy  orders,  have  not  declared  their  unfeigned  assent  and 
consent  to  the  use  of  all  things  contained  and  prescribed  in  the 
Book  of  Common  Prayer,  and  administration  of  the  sacraments  and 
other  rites  and  ceremonies  of  the  church,  according  to  the  use  of 
the  Church  of  England;  or  have  not  subscribed  the  declaration  or 
acknowledgment  contained  in  a  certain  act  of  parliament  made  in  the 
fourteenth  year  of  his  Majesty's  reign,  and  intituled,  An  act2  for 
the  uniformity  of  public  prayers  and  administration  of  sacraments, 
...  or  any  other  subsequent  act :  And  whereas  they,  or  some  of 
them,  and  divers  other  person  and  persons  not  ordained  according 
to  the  form  of  the  Church  of  England,  and  as  have,  since  the  act  of 
oblivion,  taken  upon  them  to  preach  in  unlawful  assemblies,  con- 
venticles, or  meetings,  under  colour  or  pretence  of  exercise  of  religion, 
contrary  to  the  laws  and  statutes  of  this  kingdom,  have  settled  them- 
selves in  divers  corporations  in  England,  sometimes  three  or  more  of 
them  in  a  place,  thereby  taking  an  opportunity  to  distil  the  poisonous 
principles  of  schism  and  rebellion  into  the  hearts  of  his  Majesty's 
subjects,  to  the  great  danger  of  the  church  and  kingdom. 

II.  Be  it  therefore  enacted  .  .  .  That  the  said  parsons,  vicars, 
curates,  lecturers,  and  other  persons  in  holy  orders,  or  pretended  holy 
orders,  or  pretending  to  holy  orders,  and  all  stipendaries  and  other 
persons  who  have  been  possessed  of  any  ecclesiastical  or  spiritual 
promotion,  and  every  of  them,  who  have  not  declared  their  un- 
feigned assent  and  consent  as  aforesaid,  and  subscribed  the  declaration 
aforesaid,  and  shall  not  take  and  subscribe  the  oath  following ; 

1 1,  A.  B.  do  swear,  That  it  is  not  lawful,  upon  any  pretence  what- 
soever, to  take  arms  against  the  King;  and  that  I  do  abhor  that 
traitorous  position  of  taking  arms  by  his  authority  against  his  person, 
or  against  those  that  are  commissionated  by  him,  in  pursuance  of  such 

1  Repealed  by  52  Geo.  IV.  c.  155,  §  1.     See  also  p.  184  (for  9  Geo.  IV.  c.  17). 

2  14  Cha.  II.  c.  4. 
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commissions ;  and  that  I  will  not  at  any  time  endeavour  any  alteration 
of  government,  either  in  church  or  state.' 

HI.  And  jiiU  such  person  and  persons  as  shall  take  upon  them  to 
preach  in  any  unlawful  assembly,  conventicle,  _pr  meeting,  under 
colour  or  pretence  of  any  exercise  of  religion,  contrary  to  the  laws 
and  statutes  of  this  kingdom,  shall  not  at  any  time  from  and  after 
the  four  and  twentieth  day  of  March  which  shall  be  in  this  present 
year  of  our  Lord  God  one  thousand  six  hundred  sixty  and  five,  unless 
only  in  passing  upon  the  road,  come  or  be  within  five  miles  of  any 
city,  or  town  corporate,  or  borough  that  sends  burgesses  to  the 
parliament,  within  his  Majesty's  kingdom  of  England,  principality 
of  Wales,  or  of  the  town  of  Berwick  upon  Tweed,  or  within  five 
miles  of  any  parish,  town,  or  place  wherein  he  or  they  have  since 
t]je  Act  of  Oblivion1  been  parson,  vicar,  curate,  stipendary,  or 
lecturer,  or  taken  upon  them  to  preach  in  any  unlawful  assembly, 
conventicle,  or  meeting,  under  colour  or  pretence  of  any  exercise  of 
religion,  contrary  to  the  laws  and  statutes  of  this  kingdom;  before 
jie  or  they  have  taken  and  subscribed  the  oath  aforesaid,  ...  in 
open  court,  (which  said  oath  the  said  justices  are  hereby  im powered 
there  to  administer ;)  upon  forfeiture  for  every  such  offence  the  sum 
of  forty  pounds  of  lawful  English  money ;  the  pnje  third  part  thereof 
to  his  Majesty  and  his  successors,  the  other  third  part  to  the  use  of 
the  poor  of  the  parish  where  the  offence  shall  be  committed,  and  the 
other  third  part  thereof  to  such  person  or  persons  as  shall  or  will  sue 
for  the  same  .  .  .  wherein  no  essoin,  protection,  or  wager  of  law, 
shall  be  allowed. 

IV.  Provided  always,  .  .  .  That  it  shall  not  be  lawful  for  any  person 
or  persons  restrained  from  coming  to  any  city,  town  corporate,  borough, 
parish,  town,  or  place,  as  aforesaid,  or  for  any  other  person  or  persons 
as  shall  not  first  take  and  subscribe  the  said  oath,  and  as  shall  not 
frequent  divine  service  established  by  the  laws  of  this  kingdom,  and 
carry  him  or  herself  reverently,  decently,  and  orderly  there,  to  teach 
any  public  or  private  school,  or  to  take  any  boarders  or  tablers  that 
are  taught  or  instructed  by  him  or  herself,  or  any  other ;  upon  pain, 
for  every  such  offence,  to  forfeit  the  sum  of  forty  pounds,  to  be 
recovered  and  distributed  as  aforesaid. 

V.  Provided  also,  .  .  .  That  it  shall  be  lawful  for  any  two  justices 
of  the  peace  of  the  respective  county,  upon  oath  to  them  of  any 
offence  against  this  act,  which  oath  they  are  hereby  impowered  to 
administer,  to  commit  the  offender  for  six  months,  without  bail  or 
mainprize,  unless  upon  or  before  such  commitment  he  shall,  before 

1  12  Cha.  II.  c.  11. 
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the  said  justices  of  the  peace,  swear  and  subscribe  the  aforesaid  oath 
and  declaration. 

VI.  Provided  always,  That  if  any  person  intended  to  be  restrained 
by  virtue  of  this  act,  shall  without  fraud  or  covin  be  served  with 
any  writ,  subpasna,  warrant,  or  other  process,  whereby  his  person  and 
appearance  is  required,  his  obedience  to  such  writ,  subpoena,  or 
process,  shall  not  be  construed  an  offence  against  this  act. 

(Hallam,  C.H.  ii.  329;  RanJce,  iii.  447;  Gneist,  E.G.  584;  Perry,  H.C.E. 
ch.  xxvi.). 


IX 

THE  SECOND   CONVENTICLE  ACT1 

22  Charles  II.  Cap.  1,  1670. 

An  Act  to  prevent  and  suppress  Seditious  Conventicles. 

I.  For  providing  further  and  more  speedy  remedies  against  the 
growing  and  dangerous  practices  of  seditious  sectaries  and  other 
disloyal  persons,  who,  under  pretence  of  tender  consciences,  have 
or  may  at  their  meetings  contrive  insurrections  (as  late  experience 
has  shown),  be  it  enacted  .  .  .  that  if  any  person  of  the  age  of 
sixteen  years  or  upwards,  being  a  subject  of  this  realm,  at  any  time 
after  the  tenth  day  of  May  next  shall  be  present  at  any  assembly, 
conventicle,  or  meeting,  under  colour  or  pretence  of  any  exercise 
of  religion,  in  other  manner  than  according  to  the  liturgy  and  practice 
of  the  Church  of  England,  in  any  place  within  the  kingdom  of 
England,  dominion  of  Wales,  or  town  of  Berwick  upon  Tweed,  at 
which  conventicle,  meeting  or  assembly  there  shall  be  five  persons 
or  more  assembled  together,  over  and  above  those  of  the  same  house- 
hold, or  if  it  be  in  a  house  where  there  is  a  family  inhabiting,  or  if  it 
be  in  a  house,  field,  or  place  where  there  is  no  family  inhabiting,  then 
where  any  five  persons  or  more  are  so  assembled  as  aforesaid,  it  shall 
...  be  lawful  .  .  .  for  any  one  or  more  justices  of  the  peace  of  the 
county,  limit,  division,  corporation,  or  liberty  .  .  .  and  he  and  they 
are  hereby  required  and  enjoined,  upon  proof  .  .  .  made  of  such 
offence,  either  by  confession  of  party  or  oath  of  two  witnesses  (which 
oath  the  said  justice  and  justices  of  the  peace,  ...  are  hereby  .  .  . 
required  to  administer),  or  by  notorious  evidence  and  circumstance 

1  Repealed  52  Geo.  III.  c.  155,  §  1. 
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of  the  fact,  to  make  a  record  of  every  such  offence  .  .  .  which  record 
.  .  .  shall,  to  all  intents  and  purposes,  be  in  law  ...  a  full  and 
perfect  conviction  of  every  such  offender  for  such  offence ;  and  there- 
upon the  said  justice,  justices  and  chief  magistrate  respectively  shall 
impose,  on  every  such  offender,  so  convicted  as  aforesaid,  a  fine 
of  five  shillings  for  such  first  offence;  which  record  and  conviction 
shall  be  certified  ...  at  the  next  quarter  sessions  of  the  peace  for 
the  county  or  place  where  the  offence  was  committed. 

II.  And  be  it  enacted  further  .  .  .  that  if  such  offender  .  .  .  shall,  at 
any  time,  again  commit  the  like  offence  or  offences  contrary  to  this 
Act,  and  be   thereof,   in  manner   aforesaid,   convicted,   then   such 
offender  .  .  .  shall  for  every  such  offence  incur  the  penalty  of  ten 
shillings ;  which  fine  and  fines  shall  be  levied  by  distress  and  sale.  .  .  . 

III.  And  be  it  further  enacted  .  .  .  that  every  person  who  shall  take 
upon  him  to  preach  or  teach  in  any  such  meeting,  assembly,  or 
conventicle,  and  shall  thereof  be  convicted  as  aforesaid,  shall  forfeit 
for  every  such  first  offence  the  sum  of  twenty  pounds,  to  be  levied  in 
manner  aforesaid  upon  his  goods   and  chattels ;    and  if   the  said 
preacher  or  teacher  ...  be  a  stranger,  and  his  name  and  habitation 
not  known,  or  is  fled  and  cannot  be  found,  or  in  the  judgment  of  the 
justice,  justices,  or  chief  magistrates,  .  .  .  shall  be  thought  unable  to 
pay  the  same,  the  said  justice,  justices,  or  chief  magistrate  respectively 
are  hereby  empowered  and  required  to  levy  the  same,  .  .  .  upon  the 
goods  and  chattels  of  any  such  persons  who  shall  be  present  at  the 
same  conventicle ;  anything  in  this  or  any  other  Act,  law,  or  statute 
to  the  contrary  notwithstanding ;  and  the  money  so  levied  to  be  dis- 
posed of  in  manner  aforesaid :  and  if  such  offender  .  .  .  shall  at  any 
time  again  ...  be  thereof  convicted  in  manner  aforesaid,  then  such 
offender  so  convicted  .   .   .  shall  .   .   .  incur  the  penalty  of   forty 
pounds,  to  be  levied  and  disposed  as  aforesaid. 

IV.  And  be  it  further  enacted  .  .  .  that  every  person  who  shall 
wittingly  and  willingly  suffer  any  such  conventicle,  meeting,  or  un- 
lawful assembly  aforesaid  to  be  held  in  his  or  her  house,  outhouse, 
barn,  yard,  or  backside,  and  be  convicted  thereof  in  manner  afore- 
said, shall  forfeit  the  sum  of  twenty  pounds,  to  be  levied  in  manner 
aforesaid.  .  .  : 

And  be  it  further  enacted  ,  .  .  that  the  justice,  justices  of  the 
peace,  and  chief  magistrate  respectively,  or  the  respective  constables, 
headboroughs,  and  tithingmen,  by  warrant  .  .  .  shall  and  may,  with 
what  aid,  force,  and  assistance  they  shall  think  fit,  for  the  better 
execution  of  this  Act,  after  refusal  or  denial  to  enter,  break  open 
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and  enter  into  any  house  or  other  place  where  they  shall  be  informed 
any  such  conventicle  as  aforesaid  is  or  shall  be  held,  as  well  within 
liberties  as  without,  and  take  into  their  custody  the  persons  there 
unlawfully  assembled,  to  the  intent  they  may  be  proceeded  against 
according  to  this  Act ;  and  that  the  lieutenants  or  deputy-lieutenants, 
or  any  commissionated  officer  of  the  militia,  or  other  of  his  majesty's 
forces,  with  such  troops  or  companies  of  horse  and  foot,  and  also  the 
sheriffs,  and  other  magistrates  and  ministers  of  justice,  or  any  of 
them,  jointly  or  severally,  .  .  .  with  such  other  assistance  as  they 
shall  think  meet,  or  can  get  in  readiness  with  the  soonest,  on  certifi- 
cate ...  of  any  one  justice  of  the  peace  or  chief  magistrate,  of  his 
particular  information  or  knowledge  of  such  unlawful  meeting  or 
conventicle  held  or  to  be  held  in  their  respective  counties  or  places, 
and  that  he,  with  such  assistance  as  he  can  get  together,  is  not  able 
to  suppress  and  dissolve  the  same,  ...  are  hereby  required  and 
enjoined  to  repair  unto  the  place  .  .  .  and,  by  the  best  means  they 
can,  to  dissolve,  dissipate,  or  prevent  all  such  unlawful  meetings,  and 
take  into  their  custody  such  and  so  many  of  the  said  persons  so 
unlawfully  assembled  as  they  shall  think  fit,  to  the  intent  they  may 
be  proceeded  against  according  to  this  Act. 

V.  Provided  always,  that_no  dwelling  house  of  any  peer  of  this 
realm,  where  he  or  his  wife  shall  then  be  resident,  shall  be  searched 
by_jirtue  of  this  Act,  but  by  immediate  warrant  from  his  majesty, 
under  his  sign  manual,  or  in  the  presence  of  the  lieutenant,  or  one 
deputy-lieutenant,  or  two  justices  of  the  peace,  whereof  one  to  be 
of  the  quorum  of  the  same  county  or  riding. 

And  be  it  enacted  further  .  .  .  that  if^any  constable,  headborough, 
tithingman,  churchwarden,  or  overseer  of  the  poor,  who  shall  know 
or__be  credibly  informed  of  any  such  meetings  or  conventicles  held 
within  his  precincts,  parish,  or  limits,  and  shall  not  give  any  informa- 
tion thereof  to  some  justice  of  the  peace  or  the  chief  magistrate,  and 
endeavour  the  conviction  of  the  parties  according  to  his  duty,  but  such 
constable,  headborough,  tithingman,  churchwarden,  overseers  of  the 
poor,  or  person  lawfully  called  in  aid  of  the  constable,  headborough,  or 
any  tithingham,  shall  wilfully  and  willingly  omit  the  performance  of 
his  duty  .  .  .  and  be  thereof  convicted  in  manner  aforesaid,  he  shall 
forfeit  for  every  such  offence  the  sum  of  five  pounds,  to  be  levied 
upon  his  goods  and  chattels,  and  disposed  in  manner  aforesaid :  and 
that  if  any  justice  of  the  peace  or  chief  magistrate  shall  wilfully 
and  wittingly  omit  the  performance  of  his  duty  in  the  execution  of 
this  Act,  he  jhall  forfeit  the  sum  of  one  hundred  pounds.  .  .  . 
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VI.  And  be  it  further  enacted  .  .  .  that  if  any  person  be  at  any 
time  sued  for  putting  in  execution  any  of  the  powers  contained  in  this 
Act,  otherwise  than  upon  appeal  allowed  by  this  Act,  such  person 
shall  and  may  plead  the  general  issue,  and  give  the  special  matter  in 
evidence ;  and  if  the  plaintiff  be  nonsuited,  or  a  verdict  pass  for  the 
defendant,   or  if  the  plaintiff  discontinue  his  action,  or  if,  upon 
demurrer,  judgment  be  given  for  the  defendant,  every  such  defendant 
shall  have  his  full  treble  costs. 

VII.  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
this  Act,  and  all  clauses  therein  contained,  shall  be  construed  most 
largely  and  beneficially  for  the  suppressing  of  conventicles,  and  for 
the  justification  and  encouragement  of  all  persons  to  be  employed  in 
the  execution  thereof :  and  that  no  record,  warrant,  or  mittimus  to  be 
made  by  virtue  of  this  Act  or  any  proceedings  thereupon,  shall  be 
reversed,  avoided,  or  any  way  impeached  by  reason  of  any  default  in 
form.  .  .  . 

VIII.  Provided  also,  that  no  person  shall  be  punished  for  any 
offence  against  this  Act,  unless  such  offender  be  prosecuted  for^  the 
s_ame  within  three  months  after  the  offence  committed ;  and  that  no 
person  who  shall  be  punished  for  any  offence  by  virtue  of  this  Act 
shall  be  punished  for  the  same  offence  by  virtue  of  any  other  Act  or 
law  whatsoever. 

IX.  .  .  .  Provided,  also,  that  no   peer   of  this  realm   shall_be 
attached  or  imprisoned  by  virtue  of  force  of  this  Act ;  any  th i ng, 

j  matter,  or  clause  therein,  to  the  contrary,  notwithstanding.  Pro- 
vided also,  that  neither  this  Act,  nor  anything  therein  contained, 
shall  extend  to  invalidate  or  avoid  his  majesty's  supremacy _in 
ecclesiastical  affairs;  but  that  his  majesty  and  his  heirs  and  successors 
may  from  time  to  time,  and  at  all  times  hereafter,  exercise  and  enjoy 
aJOi  powers  and  authorities  in  ecclesiastical  affairs,  as  fully  and  as 
jmply  as  himself  or  any  of  his  predecessors  have  or  might  have_done 
the  same ;  anything  in  this  Act  notwithstanding. 

(The  First  Conventicles  Act,  16  Cha.  II.  c.  4,  was  re-enacted  in  a  more 
permanent  form  by  this  Act.  See  Hallam,  C.H.  ii.  348  ;  Ranke,  H.E.  505 
et  seq.;  Perry,  H.C.E.  ii.  ch.  26  and  27;  Gneist,  E.G.  583.) 
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THE  TEST  ACT1 

25  Charles  II.  Cap.  II.  1673. 

An  Act  for  preventing  dangers  which   may  happen  from  popish 
recusants. 

For  preventing  dangers  which  may  happen  from  popish  recusants, 
and  quieting  the  minds  of  his  Majesty's  good  subjects ;  be  it  enacted 
.  .  .  That  all  and  every  person  or  persons,  as  well  peers  as  commoners, 
/  that  shall  bear  any  office  or  offices  civil  or  military^  or  shall  receive^ 
irffijany  pay,  salary,  fee  or  wages,  by  reason  of  any  patent  or  grant  from 
his  Majesty,  or  sjball  have  command  or  place  of  trust  from  or  under 
his  Majesty,  or  from  any  of  his  Majesty's  predecessors,  or  by  his  or 
their  authority,  or  by  authority  derived  from  him  or  them,  within  the 
realm  of  England,  dominion  of  "Wales,  or  town  of  Berwick  upon 
Tweed,  or  in  his  Majesty's  navy,  or  in  the  several  islands  of  Jersey 
and  Guernsey,  or  shall  be  of  the  household,  or  in  the  service  or 
employment  of  his  Majesty,  _OL_of  his  Royal  Highness  the  Duke  of 
Yprk^  who  shall  inhabit,  reside,  or  be  within  the  city  of  London  or 
Westminster,  or  within  thirty  miles  distant  from  the  same,  on  the 
first  day  of  Easter  term  that  shall  be  in  the  year  of  our  Lord  one 
thousand  six  hundred  seventy-three,  ...  all  and  every  the  sail 
person  and  persons  shall  personally  appear  before  the  end  of  the  said 
term,  or  of  Trinity  term  next  following,  in_his  Majesty's  high  court 
of  chancery,  or  in  his  Majesty's  court  of  King's  bench,  and  there  in 
public  and  open  court,  between  the  hours  of  nine  of  the  clock  and 
twelve  in  the  forenoon,  take  the  several  Oaths  of  Supremacy  and 
Allegiance,  (which  Oath  of  Allegiance  is  contained  in  the  Statute 
made  in  the  third  year  of  King  James 2),  by  law  established ;  and 
during  the  time  of  the  taking  thereof,  ...  all  pleas  and  proceedings 
in  the  said  respective  courts  shall  cease ;  and  that  all  and  every  .  .  . 
not  having  taken  the  said  oaths  in  the  said  respective  courts  aforesaid, 
shall,  on  or  before  the  first  day  of  August,  one  thousand  six  hundred 
seventy-three,  at  the  quarter  sessions  for  that  county  or  place  where 
he  or  they  shall  be,  inhabit,  or  reside  on  the  twentieth  day  of  May, 
take  the  said  oaths  in  open  court  between  the  said  hours  of  nine  and 
twelve  of  the  clock  in  the  forenoon ;  and  the  said  respective  officers 

1  Repealed  by  9  Geo.  IV.  c.  17.    See  p.  184. 

2  3  ami  4  Ja.  I.  c.  4,  §  9  (Gardiner,  C.D.  258). 
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aforesaid  shall  also  receive  the  Sacrament  of  the  Lord's  Supper, 
according  to  the  usage  of  the  Church  of  England,  at  or  before  the 
first  day  of  August  in  the  year  of  our  Lord  one  thousand  six  hundred 
and  seventy-three,  in  some  parish  church,  upon  some  Lord's  day,  com- 
monly called  Sunday,  immediately  after  divine  service  and  sermon. 

II.  And  be  it  further  enacted  .  .  .  That  all  and  every  person  or 
persons,   .  .    .   taken  into  any  office  or  offices  civil  or  military,  or 
shall  receive  any  pay,  salary,  fee,  or  wages,  by  reason  of  any  patent 
or  grant  of  his  Majesty,  or  shall  have  command  or  place  of  trust  from 
or  under  his  Majesty,  his   heirs  or  successors,  or  by  his  or  their 
authority,  or  by  authority  derived  from  him  or  them,  within  this 
realm  of  England,  ...  or  in  his  Majesty's  navy,  or  in  the  several 
islands  of  Jersey  and  Guernsey,  or  that  shall  be  admitted  into  any 
service  or  employment  in  his  Majesty's  or  Eoyal  Highness's  house- 
hold or  family,  after  the  first  day  of  Easter  term  aforesaid,  and  shall 
inhabit,  .  .  .  within  the  cities  of  London  or  Westminster,  or  within 
thirty  miles  of  the  same,  shall  take  the  said  oaths  aforesaid  in  the 
said  respective  court  or  courts  aforesaid,  in  the  next  term  after  such 
his  or  their  admittance  or  admittances  into  the  office  or  offices,  em- 
ployment  or  employments  aforesaid,  between  the  hours  aforesaid,  and 
no  other,  and  the  proceedings  to  cease  as  aforesaid.  .  .  .  And  all  and 
every  such  person  .  .  .  shall  also  receive  the  sacrament  ofjhe  Lord's 
Supper,  according  to  the  usage  of  the  Church  of  England,  within 
t]iree  months  after  his  or  their  admittance  in  or  receiving  their  said 
authority  and  employment,  in  some  public  church  upon  some  Lord's 
day,  commonly  called  Sunday,  immediately  after  divine  service  and 
sermon. 

III.  And  ejvery  of  the  said  persons   .   .   .    shall  first  deliver  a 
certificate  of  such  his  receiving  the  said  sacrament  as  aforesaipVunder 
the  hands  of  the  respective  minister  and  churchwarden,  and  shall 
then  make  proof  of  the  truth  thereof  by  two  credible  witnesses  at 
the  least,  upon  oath  ;  all  which  shall  be  enquired  of,  and  put  upon 
record  in  the  respective  courts. 

IV.  And  be  it  further  enacted  .  .  .  That  all  ...  that  do  ...  refuse 
to  take  the  said  oaths  and  sacrament  in  the  said  courts  and  places, 
.  .  .  shall  be  ipso  facto  adjudged  uncapable  and  disabled  in  law,  to 
all  intents  and  purposes  whatsoever,  to  have,  occupy,  or  enjoy  the 
said  office  or  offices,  employment,  or  employments,  or  any  part  of 
them,  or  any  matter  or  thing  aforesaid,  or  any  profit  or  advantage 
appertaining  to  them,  or  any  of  them;   and  every  such  office  and 
place,  employment  and  employments,  .  .  .  is  hereby  adjudged  void. 
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V.  And  be  it  further  enacted,  That  all  ...  that  shall  .  .  .  refuse 
to  take  the  said  oaths  or  the  sacrament  as  aforesaid,  .  .  .  and  yet 
after  such  neglect  or  refusal  shall  execute  any  of  the  said  offices 
or  employments  after  the  said  times  expired,  .  .  .  and  being  there- 
upon   lawfully  convicted,  .  .  .  every    such   person  .  .   .   shall  be 
disabled  from  thenceforth  to  sue  or  use  any  action,  bill,  plaint,  or 
information  in  course  of  law,  or  to  prosecute  any  suit  in  any  court 
of  Equity,  or  to  be  guardian  of  any  child,  or  executor  or  adminis- 
trator  of  any  person,  or  capable  of  any  legacy  or  deed  of  gift,  or 
to  bear  any  office  within  this  realm  of  England,  dominion  of  Wales, 
or  town  of  Berwick  upon  Tweed;   and  shall  forfeit  the  sum  of 
five  hundred  pounds.  .  .  .  Jjir(mjL^    3u_<o6  ^/v-^Vv     fr^- 

^ s. 

VI.  And  be  it  further  enacted,  .  .  .  That  the  names  of  all  and  •'  J  ., 
singular  such  persons  and  officers  aforesaid,  That  .  .  .  shall  take  the 
oaths  aforesaid,  shall  be  in  the  respective  courts  of  Chancery  and  King's- 
bench,  and  the  quarter  sessions  inrolled,  ...  in  rolls  made  and  kept 

only  for  that  intent  and  purpose,  and  for  no  other ;  the  which  rolls,  as 
for  the  court  of  chancery,  shall  be  publicly  hung  up  in  the  office  of  the 
Petty-bag,  and  the  roll  for  the  King's-bench  in  the  crown  office  of  the 
said  court,  and  in  some  public  place  in  every  quarter  sessions,  and 
there  remain  ...  for  every  one  to  resort  to  and  look  upon  without  fee 
or  reward ;  and  likewise  none  of  the  person  or  persons  aforesaid,  shall 
give  or  pay  as  any  fee  or  reward  to  any  officer  or  officers  belonging 
to  any  of  the  courts  as  aforesaidj_above  the  sum  of  twelve-pence 
for  his  or  their  entry  of  his  or  their  taking  of  the  said  oaths  as  afore- 
said. 

VII.  And  further,  That  it  shall  and  may  be  lawful  to  and  for  the 
respective  courts  aforesaid,  to  give  and  administer  the  said  oaths  afore- 
said  to  the  person  or  persons  aforesaid,  .  .  .  and  upon  the  due  tender 
of  any  such  person  or  persons  to  take  the  said  oaths,  the  said  courts 

^are  hereby  required  and  enjoined  to  administer  the  same. 

VIII.  And  be  it  farther  enacted,  That  if  any  person  or  persons, 
not  bred  up  by  his  or  their  parent  or  parents  from  their  infancy  in 
the  popish  religion,  and  professing  themselves  to  be  popish  recusants, 
shall  breed  up,  instruct,  or  educate  his  or  their  child  or  children,  or 
suffer  them  to  be  instructed  or  educated  in  the  popish  religion,  every 
iguch  person  being  thereof  convicted,  sb^ll  be  from  thenceforth  dis- 
ablgd  of  bearing  any  office  or  place  of  trust  or  profit  in  church  or 
state :  And  all  such  children  as  shall  be  so  brought  up,  instructed 
or  educated,  are  and  shall  be  hereby  disabled  of  bearing  any  such 
office  or  place  of  trust  or  profit,  until  he  and  they  shall  be  perfectly 


J*to      VO-^«_>_       o  KrXh-^jc.     •        ^|  o 


fl  42  STATUTES  AND   DOCUMENTS 

reconciled  and  converted  to  the  Church  of  England,  and  shall  take 
i(kUitJS>the  Oaths  of  Supremacy  and  Allegiance  aforesaid  before  the  justices 
°^  ^e  Peace  •  •  •  an(^  thereupon  receive  the  sacrament  of  the  Lord's 
Supper  after  the  usage  of  the  Church  of  England,  and  obtain  a 
certificate  thereof  under  the  hands  of  two  or  more  of  the  said 
justices  of  the  peace. 

IX,  And  be  it  further  enacted  .  .  .  That  al_the_  same  time  when 
the  persons  concerned  in  this  act  shall  take  the  aforesaid  Oaths  of 
Supremacy  and  Allegiance,  they  shall  likewise  make  and  subscribe 
this  declaration  following,  under  the  same  penalties  and  forfeitures 
as  by  this  act  is  appointed  ; 

'I,  A.  B.  do  declare,  That  I  do  believe  that  there  is  not  any 
transubstantiation  in  the  sacrament  of  the  Lord's  Supper,  or  in 


the  elements  of  Bread  and  Wine,  at  or  after  the  consecration  thereof 

--  *  ---- 


'    /  "yjvw,  person  whatsoever.' 

X.  Of  which  subscription  there  shall  be  the  like  register  kept,  as 
ii      of  taking  the  oaths  aforesaid. 

(XI.  exempts  the  peerage  and  certain  officers,  and  requires  "  Popish 
officers  "  to  appoint  deputies  who  shall  take  the  oath. 

XII.  provides  that  peers  may  take  the  oath  in  parliament 

XIII.  A  saving  proviso  for  married  women, 

(    .trv^  XIV.  A  person  forfeiting  under  the  Act  may  receive  back  his  office  on 

compliance  with  the  statutory  requirements. 

XV.  exempts  non-commissioned  officers  in  the  navy  who  take  the 
subscription. 

XVI.  exempts  the  pensions  of  the  Earl  of  Bristol. 

XVII.  exempts  constables,  tithingmen,  church  wardens,  and  various 
private  officers.) 

(See  Hallam,  C.H.  ii.  ch.  xii.  ;  Perry,  H.C.E.  ii.  xxvii.  ;  Eanke,  H.E.  iii. 
531-542  ;  Porritt,  U.H.C.  i.  122-149.) 

(The  passing  of  "  The  Test  Act  "  was  in  no  small  measure  due  to  the 
issuing  of  The  Declaration  of  Indulgence,  which  is  here  given,  together 
with  the  resolutions  of  the  House  of  Commons  relating  to  it.) 


^  l   (*   T~J  It  -2- 

TTHE  DECLAEATION  OF  INDULGENCE  OF 

CHAELES   II. 

Our  care  and  endeavours  for  the  preservation  of  the  rights  and 

interests  of   the  Church  have  been  sufficiently  manifested  to   the 

world  by  the   whole  course  of   our   government,  since  our  happy 

.  restoration^  and  by  the  many  and  frequent  ways  of  coercion  that  we 

have  used  for  reducing  all  erring  or  dissenting  persons,  and  for  com- 
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posing  the  unhappy  differences  in  matters  of   religion,  Which  we 

found  among  our  subjects  upon  our  return.      But  it  being  evident 

by  the  sad  experience  of  twelve  years,  that  there  is  very  little  fruitjof 

alLthpse  forcible  courses,  we  think  ourselves  obliged  to  make  use  of  (7 

that  supreme  power  in  ecclesiastical  matters,  which  is  not  only  inherent  (?«£   ^t-  T  ^ 

in  us  but  hath  been  declared^  and  recognized  to  be  so  by  several  >  Q  -    <_ 

statutes  and  acts  of  parliament.   And  therefore  we  do  now  accordingly 

issue  out  this  our  royal  declaration,  as  well  for  the  quieting  the    ' 


minds  of  our  good  subjects  in  these  points,  for  inviting  strangers  in 

this  conjuncture  to  come  and  live  under  us,  and  for  the  better  encour-  $^  \JX/**  - 

agement  of  all  to  a  cheerful  following  of  their  trades  and  callings, 

from  whence  we  hope,  by  the  blessing  of  God,  to  have  many  good  and 

happy  advantages  to  our  government;  as  also  for  preventing  for  the 

future  the  danger  that  might  otherwise  arise  from  private  meetings 

and  seditious  conventicles.     And  in  the  first  place,  we  declare  our 

express  resolution,  meaning  and  intention  to  be,  that  the  Church  of 

England  be  preserved,  and  remain  entire  in  its  doctrine,  discipline, 

and  government,  as  it  now  stands  established  by  law  ;  and  that  this 

be  taken  to  be,  as  it  is,  the  basis,  rule  and  standard  of  the  general 

and  public  worship  of  God,  and  the  orthodox  conformable  clergy 

do  receive  and  enjoy  the  revenues  belonging  thereunto  ;  and  that  no 

person,  though  of  different  opinion  and  persuasion,  shall  be  exempt 

from  paying  his  tithes,  or  other  dues  whatsoever.     And  further,  we  W> 

declare,  that  no  person  shall  be  capable  of  holding  any   benefice, 

living,  or  ecclesiastical  dignity  or  preferment  of  any  kind  in  this 

kingdom  of  England,  who  is  not  exactly  conformable.    "We  do  in  the 

next  place  declare  our  will  and  pleasure  to  be,  that  the  execution  of 

all  and  all  manner  of  penal  laws  in  matters  ecclesiastical,  against 

whatsoever  sort  of  non-conformists,  or  recusants,  be   immediately 

suspended,  and  they  are  hereby  suspended.     And  all  judges  of  assize 


and  gaol-delivery  sheriffs,  justices  of  the  peace,  mayors,  bailiffs,  and  0 

other  officers  whatsoever,  whether  ecclesiastical  or  civil,  are  to  take  ^^      o 

notice  of  it,  and  pay  due  obedience  thereunto,  and  that  there  may 

be  no  pretence  for  any  of   our  subjects  to  continue  their   illegal 

meetings  and  conventicles,  we  do  declare,  that  we  shall  from  time  to 

time_allow  a  sufficient  number  of  places,  ..as_  jhajl  be  desired,  in  all 

parts  of  this  our  kingdom,  for  the  use  of  such  as  do  not  conform  to 

the  Church  of  England,  to  meet  and  assemble  in,  in  order  to  their 

public  worship  and  devotion  ;  which  places  shall  be  open  and  free 

to  all  persons.      But  to  prevent  such  disorders  and  inconveniences  as 

may  happen  by  this  our  indulgence,  if  not  duly  regulated,  and  that 

they  may  be  better  protected  by  the  civil  magistrate,  our  express  will 
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and  pleasure  is,  that  none  of  our  subjects  do  presume  to  meet  in  any 
place,  until  such  place  be  allowed,  and  the  teacher  of  that  congrega- 
tion be  approved  by  us.  And  lest  any  should  apprehend  that  this 
our  restriction  should  make  our  said  allowance  and  approbation  diffi- 
cult to  be  obtained,  we  do  further  declare,  that  this  our  indulgence 
as  to  the  allowance  of  public  places  of  worship,  and  approbation  of 
teachers,  shall  extend  to  all  sorts  of  non-conformists  and  recusants, 
except  the  recusants  of  the  Roman  Catholic  religion,  to  whomjwe 
shall  no  ways  allow  in  public  places  of  worship,  but  only  indulge 
^them  in  their  share  in  the  common  exemption  from  the  executing 

Jfajto  ^  4tt>4he  penal  laws,  and  the  exercise  of  their  worship  in  their  private 
\  >v  houses  only.  And  if  after  this  our  clemency  and  indulgence,  any  of 
our  subjects  shall  presume  to  abuse  this  liberty,  and  shall  preach 
seditiously,  or  to  the  derogation  of  the  doctrine,  discipline,  or 
government  of  the  established  church,  or  shall  meet  in  places  not 
allowed  by  us ;  we  do  hereby  give  them  warning,  and  declare,  we 
will  proceed  against  them  with  jtll  imaginable  severity  :  and  we  will 
let  them  see,  we  can  be  as  severe  to  punish  such  offenders,  when  so 
justly  provoked,  as  we  are  indulgent  to  truly  tender  consciences. 

\attu    briXrUsAJ     flUcMAvct^-        UAA^    fa*  P  -  frJ^fLJuvw    U/rVtv  i 

O^*M  o*A-.-4Li~  Viv<*r>  _   Se  U-  t^.  fftvidrbts  . 
EESOLUTIONS  OF  THE  HOUSE  OF  COMMONS 

The  House  then  resumed  the  Debate  of  that  Part  of  His  Majesty's 
Speech,  which  relates  to  his  Declaration  of  Indulgence  to  Dissenters. 

And  the  Declaration  was  read. 

The  Question  being  propounded,  That  penal  Statutes,  in  Matters 
Ecclesiastical,  cannot  be  suspended  but  by  Act  of  Parliament ; 

The  Question  being  put,  That  the  Question  be  now  put ; 

The  House  divided. 

The  Noes  go  forth. 
Tellers, 

Sir  Thomas  Lee, 


iri  ±??          t  For  the  Yeas,  168. 

Sir  Irevor  Williams,  J 

Sir  Solomon  Swale,  )  For  ^  N        n6 
Mr.  Collmgwood,       J 


And  so  it  was  resolved  in  the  Affirmative. 

The  main  Question  being  put,  That  penal  Statutes,  in  Matters 
Ecclesiastical,  cannot  be  suspended  but  by  Act  of  Parliament ; 

It  was  resolved  in  the  Affirmative. 

Resolved,  etc.  That  an  humble  Petition  and  Address,  upon  this 
Vote  and  the  Debate  of  the  House,  be  forthwith  prepared  and  drawn 
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up,  to  be  presented  to  his  Majesty ;  and  that  it  be  referred  to  ... 
[names  follow  here]  ...  to  prepare  and  bring  in  the  Petition  and 
Address.  .  .  . 
(C.J.  ix.  251.) 

Mr.  Powle  reports  from  the  Committee  appointed  to  prepare  and 
draw  up  a  Petition  and  Address  to  his  Majesty,  the  said  Petition  and 
Address :  Which  he  read,  in  his  Place ;  and  after,  delivered  the 
same  in  at  the  Clerk's  Table  :  And  the  same  being  again  twice  read, 
is  as  followeth ;  viz. 

Most  gracious  Sovereign, 

We  your  Majesty's  most  loyal  and  faithful  Subjects,  the  Commons 
assembled  in  Parliament,  do,  in  the  first  place,  as  in  all  Duty  bound, 
return  your  Majesty  our  most  humble  and  hearty  Thanks  for  the 
many  gracious  Promises  and  Assurances  which  Your  Majesty  hath 
several  times,  during  this  present  Parliament,  given  to  us,  that  Your 
Majesty  would  secure  and  maintain  unto  us  the  true  Keformed 
Protestant  Religion,  our  Liberties,  and  Properties :  Which  most 
gracious  Assurances  Your  Majesty  hath,  out  of  your  great  Goodness, 
been  pleased  to  renew  unto  us  more  particularly,  at  the  Opening  of 
this  present  Session  of  Parliament. 

And  further  we  crave  Leave  humbly  to  represent,  That  we  have, 
with  all  Duty  and  Expedition,  taken  into  our  Consideration  several 
Parts  of  Your  Majesty's  last  Speech  to  us,  and  withal  the  Declaration 
therein  mentioned,  for  Indulgence  to  Dissenters,  dated  the  Fifteenth 
of  March  last :  And  we  find  ourselves  bound  in  Duty  to  inform  Your 
Majesty,  that  penal  Statutes,  in  Matters  Ecclesiastical,  cannot  be 
suspended,  but  by  Act  of  Parliament. 

We  therefore,  the  Knights,  Citizens  and  Burgesses  of  Your 
Majesty's  House  of  Commons,  do  most  humbly  beseech  Your 
Majesty,  that  the  said  Laws  may  have  their  free  Course,  until  it  shall 
be  otherwise  provided  for  by  Act  of  Parliament :  And  that  Your 
Majesty  would  graciously  be  pleased  to  give  such  Directions  herein, 
that  no  Apprehensions  or  Jealousies  may  remain  in  the  Hearts  of 
Your  Majesty's  good  and  faithful  subjects. 

Eesolved,  etc.  That  this  House  doth  agree  with  the  Committee 
in  the  Petition  and  Address  by  them  drawn  up  to  be  presented  to 
his  Majesty. 

(C.J.  ix.  252.) 
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XI 
THE  HABEAS  CORPUS  AMENDMENT  ACT1 

31  Charles  II.  Cap.  2,  1679. 

An  act  for  the  better  securing  the  liberty  of  the  subject,  and  for 
prevention  of  imprisonments  beyond  the  seas. 

Whereas  great  delays  have  been  used  by  sheriffs,  gaolers,  and  other 
officers,  to  whose  custody  any  of  the  King's  subjects  have  been  com- 
mitted for  criminal  or  supposed  criminal  matters,  in  making  returns 
of  writs  of  Habeas  Corpus  to  them  directed,  by  standing  out  an 
Alias  and  Pluries  Habeas  Corpus,  and  sometimes  more,  and  by  other 
shifts  to  avoid  their  yielding  obedience  to  such  writs,  contrary  to 
their  duty  and  the  known  laws  of  the  land,  whereby  many  of  the 
King's  subjects  have  been,  and  hereafter  may  be  long  detained  in 
prison,  in  such  cases  where  by  law  they  are  bailable,  to  their  great 
charges  and  vexation ; 

II.  For  the  prevention  whereof,  and  the  more  speedy  relief  of  all 
persons  imprisoned  for  any  such  criminal  or  supposed  criminal 
matters ;  be  it  enacted  by  the  King's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons  in  this  present  parliament  assembled,  and  by  authority 
thereof,  That  whensoever  any  person  or  persons  shall  bring  any 
Habeas  Corpus  directed  unto  any  sheriff  or  sheriffs,  gaoler,  minister, 
or  other  person  whatsoever,  for  any  person  in  his  or  their  custody, 
and  the  said  writ  shall  be  served  upon  the  said  officer,  or  left  at  the 
gaol  or  prison  with  any  of  the  under  officers,  under  keepers,  or  deputy 
of  the  said  officers  or  keepers,  that  the  said  officer  or  officers,  his  or 
their  under  officers,  under  keepers,  or  deputies,  shall,  within  three 
days  after  the  service  thereof  as  aforesaid,  (unless  the  commitment 
aforesaid  were  for  treason  or  felony,  plainly  or  specially  expressed  in 
the  warrant  of  commitment),  upon  payment  or  tender  of  the  charges 
of  bringing  the  said  prisoner,  to  be  ascertained  by  the  judge  or  court 
that  awarded  the  same,  and  indorsed  upon  the  said  writ,  not  exceed- 
ing twelvepence  per  mile,  and  upon  security  given  by  his  own  bond 
to  pay  the  charges  of  carrying  back  the  prisoner,  if  he  shall  be 
remanded  by  the  court  or  judge  to  which  he  shall  be  brought  ac- 
cording to  the  true  intent  of  this  present  act,  and  that  he  will  not 

1  Repealed  in  part  by  Stat.  Law  Rev.  Act,  1863. 
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make  any  escape  by  the  way,  make  return  of  such  writ ;  and  bring, 
or  cause  to  be  brought,  the  body  of  the  party  so  committed  or  re- 
strained, unto  or  before  the  Lord  Chancellor,  or  Lord  Keeper  of  the 
Great  Seal  of  England  for  the  time  being,  or  the  judges  or  barons  of 
the  said  court  from  whence  the  said  writ  shall  issue,  or  unto  or  before 
such  other  person  or  persons  before  whom  the  said  writ  is  made 
returnable,  according  to  the  command  thereof ;  and  shall  then  likewise 
certify  the  true  causes  of  his  detainer  or  imprisonment,  unless  the 
commitment  of  the  said  party  be  in  any  place  beyond  the  distance  of 
twenty  miles,  from  the  place  or  places  where  such  court  or  person  is 
or  shall  be  residing ;  and  if  beyond  the  distance  of  twenty  miles,  and 
not  above  one  hundred  miles,  then  within  the  space  of  ten  days,  and 
if  beyond  the  distance  of  one  hundred  miles,  then  within  the  space 
of  twenty  days,  after  such  delivery  aforesaid,  and  not  longer. 

III.  And  to  the  intent  that  no  sheriff,  gaoler,  or  other  officer,  may 
pretend  ignorance  of  the  import  of  any  such  writ ;  be  it  enacted  by 
the  authority  aforesaid,  That  all  such  writs  shall  be  marked  in  this 
manner,  per  siatutum  tricesimo  primo  Garoli  secundi  regis,  and  shall 
be  signed  by  the  person  that  awards  the  same ;  and  if  any  person  or 
persons  shall  be  or  stand  committed  or  detained  as  aforesaid,  for  any 
crime,  unless  for  felony  or  treason  plainly  expressed  in  the  warrant 
of  commitment,  in  the  vacation  time,  and  out  of  term,  it  shall  and 
may  be  lawful  to  and  for  the  person  or  persons  so  committed  or 
detained  (other  than  persons  convict  or  in  execution  by  legal  process) 
or  any  one  on  his  or  their  behalf,  to  appeal  or  complain  to  the  Lord 
Chancellor  or  Lord  Keeper,  or  any  one  of  His  Majesty's  justices, 
either  of  the  one  bench  or  of  the  other,  or  the  barons  of  the  exchequer 
of  the  degree  of  the  coif ;  and  the  said  Lord  Chancellor,  Lord  Keeper, 
justices  or  barons,  or  any  of  them,  upon  view  of  the  copy  or  copies  of 
the  warrant  or  warrants  of  commitment  or  detainer,  or  otherwise 
upon  oath  made  that  such  copy  or  copies  were  denied  to  be  given  by 
such  person  or  persons  in  whose  custody  the  prisoner  or  prisoners  is 
or  are  detained,  are  hereby  authorized  and  required,  upon  request 
made  in  writing  by  such  person  or  persons,  or  any  on  his,  her  or 
their  behalf,  attested  and  subscribed  by  two  witnesses  who  were 
present  at  the  delivery  of  the  same,  to  award  and  grant  a  Habeas 
Corpus  under  the  seal  of  such  court  whereof  he  shall  then  be  one  of 
the  judges,  to  be  directed  to  the  officer  or  officers  in  whose  custody 
the  party  so  committed  or  detained  shall  be ;  returnable  immediate 
before  the  said  Lord  Chancellor,  or  Lord  Keeper,  or  such  justice, 
baron,  or  any  other  justice  or  baron  of  the  degree  of  the  coif  of  any 
of  the  said  courts ;  and  upon  service  thereof  as  aforesaid,  the  officer 
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or  officers,  his  or  their  under  officer  or  under  officers,  under  keeper  or 
under  keepers,  or  their  deputy,  in  whose  custody  the  party  is  so 
committed  or  detained,  shall,  within  the  times  respectively  hefore 
limited,  bring  such  prisoner  or  prisoners  before  the  said  Lord  Chan- 
cellor or  Lord  Keeper,  or  such  justices,  barons,  or  one  of  them,  before 
whom  the  said  writ  is  made  returnable,  and  in  case  of  his  absence, 
before  any  other  of  them,  with  the  return  of  such  writ,  and  the  true 
causes  of  the  commitment  and  detainer ;  and  thereupon,  within  two 
days  after  the  party  shall  be  brought  before  them,  the  said  Lord 
Chancellor  or  Lord  Keeper,  or  such  justice  or  baron  before  whom  the 
prisoner  shall  be  brought  as  aforesaid,  shall  discharge  the  said 
prisoner  from  his  imprisonment,  taking  his  or  their  recognizance, 
with  one  or  more  surety  or  sureties,  in  any  sum  according  to  their 
discretions,  having  regard  to  the  quality  of  the  prisoner  and  nature 
of  the  offence,  for  his  or  their  appearance  in  the  Court  of  King's 
Bench  the  term  following,  or  at  the  next  assizes,  sessions,  or  general 
gaol,  delivery  of  and  for  such  county,  city,  or  place  where  the  com- 
mitment was,  or  where  the  offence  was  committed,  or  in  such  other 
court  where  the  said  offence  is  properly  cognizable,  as  the  case  shall 
require,  and  then  shall  certify  the  said  writ  with  the  return  thereof, 
and  the  said  recognizance  or  recognizances  into  the  said  court  where 
such  appearance  is  to  be  made ;  unless  it  shall  appear  unto  the  said 
Lord  Chancellor  or  Lord  Keeper,  or  justice  or  justices,  or  baron  or 
barons,  that  the  party  so  committed  is  detained  upon  a  legal  process, 
order  or  warrant,  out  of  some  court  that  hath  jurisdiction  of  criminal 
matters,  or  by  some  warrant  signed  and  sealed  with  the  hand  and 
seal  of  any  of  the  said  justices  or  barons,  or  some  justice  or  justices 
of  the  peace,  for  such  matters  or  offences  for  the  which  by  the  law 
the  prisoner  is  not  bailable. 

IV.  Provided  always,  and  be  it  enacted,  That  if  any  person  shall 
have  wilfully  neglected  by  the  space  of  two  whole  terms  after  his 
imprisonment,  to  pray  a  Habeas  Corpus  for  his  enlargement,  such 
person  so  wilfully  neglecting  shall  not  have  any  Habeas  Corpus  to 
be  granted  in  vacation  time,  in  pursuance  of  this  act. 

V.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  if 
any  officer  or  officers,  his  or  their  under  officer  or  under  officers, 
under  keeper  or  under  keepers,  or  deputy,  shall  neglect  or  refuse  to 
make  the  returns  aforesaid,  or  to  bring  the  body  or  bodies  of  the 
prisoner  or  prisoners  according  to  the  command  of  the  said  writ, 
within  the  respective  times  aforesaid,  or  upon  demand  made  by  the 
prisoner  or  person  in  his  behalf,  shall  refuse  to  deliver,  or  within  the 
space  of  six  hours  after  demand  shall  not  deliver,  to  the  person  so 
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demanding,  a  true  copy  of  the  warrant  or  warrants  of  commitment 
and  detainer  of  such  prisoner,  which  he  and  they  are  hereby  required 
to  deliver  accordingly ;  all  and  every  the  head  gaolers  and  keepers  of 
such  prison,  and  such  other  person  in  whose  custody  the  prisoner 
shall  be  detained,  shall  for  the  first  offence  forfeit  to  the  prisoner  or 
party  grieved,  the  sum  of  one  hundred  pounds ;  and  for  the  second 
offence  the  sum  of  two  hundred  pounds,  and  shall  and  is  hereby 
made  incapable  to  hold  or  execute  his  said  office ;  the  said  penalties 
to  be  recovered  by  the  prisoner  or  party  grieved,  his  executors  or 
administrators,  against  such  offender,  his  executors,  or  administrators, 
by  any  action  of  debt,  suit,  bill,  plaint  or  information,  in  any  of  the 
King's  courts  at  Westminster,  wherein  no  essoin,  protection,  privilege, 
injunction,  wager  of  law,  or  stay  of  prosecution  by  Non  vult  ulterius 
prosequi,  or  otherwise,  shall  be  admitted  or  allowed,  or  any  more  than 
one  importance ;  and  any  recovery  or  judgement  at  the  suit  of  any 
party  grieved,  shall  be  a  sufficient  conviction  for  the  first  offence  \ 
and  any  after  recovery  or  judgement  at  the  suit  of  a  party  grieved 
for  any  offence  after  the  first  judgement,  shall  be  a  sufficient  con- 
viction to  bring  the  officers  or  person  within  the  said  penalty  for 
the  second  offence, 

VI.  And  for  the  prevention  of  unjust  vexation  by  reiterated  com- 
mitments for  the  same  offence ;  be  it  enacted  by  the  authority  afore- 
said, That  no  person  or  persons  which  shall  be  delivered  or  set  at 
large  upon  any  Habeas  Corpus,  shall  at  any  time  hereafter  be  again 
imprisoned  or  committed  for  the  same  offence  by  any  person   or 
persons  whatsoever,  other  than  by  the  legal  order  and  process  of  such 
court  wherein  he  or  they  shall  be  bound  by  recognizance  to  appear, 
or  other  court  having  jurisdiction  of  the  cause;   and  if  any  other 
person  or  persons  shall  knowingly,  contrary  to  this  act,  recommit  or 
imprison,  or  knowingly  procure  or  cause  to  be  recommitted  or  im- 
prisoned, for  the  same  offence  or  pretended  offence,  any  person  or 
persons  delivered  or  set  at  large  as  aforesaid,  or  be  knowingly  aiding 
or  assisting  therein,  then  he  or  they  shall  forfeit  to  the  prisoner  or 
party  grieved  the  sum  of  five  hundred  pounds ;  any  colourable  pre- 
tence or  variation  in  the  warrant  or  warrants  of  commitment,  not- 
withstanding, to  be  recovered  as  aforesaid. 

VII.  Provided  always,  and  be  it  further  enacted,  That  if  any 
person  or  persons  shall  be  committed  for  high  treason  or  felony, 
plainly  and  specially  expressed  in  the  warrant  of  commitment,  upon 
his  prayer  or  petition  in  open  court  the  first  week  of  the  term,  or  the 
first  day  of   the  sessions  of   Oyer  and   Terminer,   or  general  gaol- 
delivery,  to  be  brought  to  his  trial,  shall  not  be  indicted  some  time  in 
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the  next  term,  sessions  of  Oyer  and  Terminer  or  general  gaol-delivery, 
after  such  commitment ;  it  shall  and  may  be  lawful  to  and  for  the 
judges  of  the  Court  of  King's  Bench  and  justices  of  Oyer  and 
Terminer,  or  general  gaol-delivery,  and  they  are  hereby  required, 
upon  motion  to  them  made  in  open  court  the  last  day  of  the  term, 
sessions,  gaol-delivery,  either  by  the  prisoner  or  any  one  in  his 
behalf,  to  set  at  liberty  the  prisoner  upon  bail,  unless  it  appear  to 
the  judges  and  justices  upon  oath  made,  that  the  witnesses  for  the 
King  could  not  be  produced  the  same  term,  sessions,  or  general  gaol- 
delivery  ;  and  if  any  person  or  persons  committed  as  aforesaid,  upon 
his  prayer  or  petition  in  open  court  the  first  week  of  the  term  or  first 
day  of  the  sessions  of  Oyer  and  Terminer  and  general  gaol-delivery, 
to  be  brought  to  his  trial,  shall  not  be  indicted  and  tried  the  second 
term,  sessions  of  Oyer  and  Terminer  or  general  gaol-delivery,  after 
his  commitment,  or  upon  his  trial  shall  be  acquitted,  he  shall  be  dis- 
charged from  his  imprisonment. 

VIII.  Provided  always,  That  nothing  in  this  act  shall  extend  to 
discharge  out  of  prison  any  person  charged  in  debt,  or  other  action, 
or  with  process  in  any  civil  cause,  but  that  after  he  shall  be  dis- 
charged of  his  imprisonment  for  such  his  criminal  offence,  he  shall 
be  kept  in  custody  according  to  the  law,  for  such  other  suit. 

IX.  Provided  always,  and  be  it  enacted  by  the  authority  afore- 
said, That  if  any  person  or  persons,  subjects  of  this  realm,  shall  be 
committed  to  any  prison,  or  in  custody,  of  any  officer  or  officers  what- 
ever for  any  criminal  or  supposed  criminal  matter,  that  the  said 
person  shall  not  be  removed  from  the  said  prison  and  custody  into 
the  custody  of  any  other  officer  or  officers;  unless  it  be  by  Habeas 
Corpus  or  some  other  legal  writ;  or  where  the  prisoner  is  delivered 
to  the  constable  or  other  inferior  officer  to  carry  such  prisoner  to 
some  common  gaol;  or  where  any  person  is  sent  by  order  of  any 
judge  of  assize  or  justice  of  the  peace,  to  any  common  workhouse  or 
house  of  correction;  or  where  the  prisoner  is  removed  from  one 
prison  or  place  to  another  within  the  same  county,  in  order  to  his  or 
her  trial  in  discharge  of  due  course  of  law ;  or  in  case  of  sudden  fire 
or  infection,  or  other  necessity ;  and  if  any  person  or  persons  shall, 
after  such  commitment  aforesaid,  make  out  and  sign,  or  counter- 
sign any  warrant  or  warrants  for  such  removal  aforesaid,  contrary  to 
this  act;  as  well  he  that  makes  or  signs,  or  countersigns  such  warrant 
or  warrants,  as  the  officer  or  officers  that  obey  or  execute  the  same, 
shall  suffer  and  incur  the  pains  and  forfeitures  in  this  act  before 
mentioned,  both  for  the  first  and  second  offence  respectively,  to  be 
recovered  in  manner  aforesaid  by  the  party  aggrieved. 
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X.  Provided  also,  and  be  it  further  enacted  by  the  authority  afore- 
said, That  it  shall  and  may  be  lawful  to  and  for  any  prisoner  and 
prisoners   as   aforesaid,   to   move   and   obtain   his  or  their  Habeas 
Corpus,  as  well  out  of  the  High  Court  of  Chancery  or  Court  of 
Exchequer,  as  out  of  the  Courts  of  King's  Bench  or  Common  Pleas, 
or  either  of  them ;  and  if  the  said  Lord  Chancellor  or  Lord  Keeper, 
or  any  judge  or  judges,  baron  or  barons  for  the  time  being  of  the 
degree  of  the  coif,  or  any  of  the  courts  aforesaid,  in  the  vacation  time, 
upon  view  of  the  copy  or  copies  of  the  warrant  or  warrants  of 
commitment  or  detainer,  or  upon  oath  made  that  such  copy  or  copies 
were  denied  as  aforesaid,  shall  deny  any  writ  of  Habeas  Corpus,  by 
this  act  required  to  be  granted,  being  moved  for  as  aforesaid,  they 
shall  severally  forfeit  to  the  prisoner  or  party  grieved  the  sum  of  five 
hundred  pounds,  to  be  recovered  in  manner  aforesaid. 

XI.  And  be  it  declared  and  enacted  by  the  authority  aforesaid, 
That  an  Habeas  Corpus,  according  to  the  true  intent  and  meaning  of 
this  act,  may  be  directed  and  run  into  any  county  palatine,  the  cinque 
ports,  or  other  privileged  places  within  the  kingdom  of  England, 
dominion  of  Wales,  or  town  of  Berwick-upon-Tweed,  and  the  Islands 
of  Jersey  or  Guernsey ;  any  law  or  usage  to  the  contrary  notwith- 
standing. 

XII.  And  for  preventing  illegal  imprisonments  in  prisons  beyond 
the  seas,  be  it  further  enacted  by  the  authority  aforesaid,  That  no 
subjects  of  this  realm  that  now  is,  or  hereafter  shall  be  an  inhabitant 
or  resident  of  this  kingdom  of  England,  dominion  of  Wales,  or  town 
of  Berwick  upon  Tweed,  shall  or  may  be  sent  prisoner  into  Scotland, 
Ireland,  Jersey,  Guernsey,  Tangier,  or  into  other  parts,  garrisons, 
islands,  or  places  beyond  the  seas,  which  are  or  at  any  time  hereafter 
shall  be  within  or  without  the  dominions  of  His  Majesty,  his  heirs  or 
successors ;  and  that  every  such  imprisonment  is  hereby  enacted  and 
adjudged  to  be  illegal ;  and  that  if  any  of  the  said  subjects  now  is  or 
hereafter  shall  be  so  imprisoned,  every  such  person  and  persons  so 
imprisoned,  shall  and  may,  for  every  such  imprisonment,  maintain, 
by  virtue  of  this  act,  an  action  or  actions  of  false  imprisonment,  in 
any  of  His  Majesty's  courts  of  record,  against  the  person  or  persons 
by  whom  he  or  she  shall  be  so  committed,  detained,  imprisoned,  sent 
prisoner,  or  transported,  contrary  to  the  true  meaning  of  this  act,  and 
against  all  and  any  person  or  persons  that  shall  frame,  contrive,  write, 
seal,  or  countersign  any  warrant  or  writing  for  such  commitment, 
detainer,  imprisonment,  or  transportation,  or  shall  be  advising,  aiding, 
or  assisting  in  the  same,  or  any  of  them ;  and  the  plaintiff  in  every 
such  action  shall  have  judgement  to  recover  his  treble  costs,  besides 
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damages,  which  damages  so  to  be  given  shall  not  bo  less  than  five 
hundred  pounds ;  in  which  action,  no  delay,  stay,  or  stop  of  proceed- 
ing by  rule,  order,  or  command,  nor  no  injunction,  protection,  or 
privilege  whatsoever,  nor  any  more  than  one  imparlance,  shall  be 
allowed,  excepting  such  rule  of  the  court  wherein  the  action  shall 
depend,  made  in  open  court,  as  shall  be  thought  in  justice  necessary, 
for  special  cause  to  be  expressed  in  the  said  rule ;  and  the  person  or 
persons,  who  shall  knowingly  frame,  contrive,  write,  seal,  or  counter- 
sign any  warrant  for  such  commitment,  detainer,  or  transportation,  or 
shall  so  commit,  detain,  imprison,  or  transport  any  person  or  persons 
contrary  to  this  act,  or  be  anyways  advising,  aiding,  or  assisting 
therein,  being  lawfully  convicted  thereof,  shall  be  disabled  from 
thenceforth  to  bear  any  office  of  trust  or  profit  within  the  said  realm 
of  England,  dominion  of  Wales,  or  town  of  Berwick  upon  Tweed,  or 
any  of  the  islands,  territories,  or  dominions  thereunto  belonging ;  and 
shall  incur  and  sustain  the  pains,  penalties,  and  forfeitures  limited, 
ordained,  and  provided,  in  and  by  the  statute  of  provision  and  prae- 
munire  made  in  the  sixteenth  year  of  King  Eichard  the  Second ;  and 
be  incapable  of  any  pardon  from  the  King,  his  heirs  or  successors,  of 
the  said  forfeitures,  losses,  or  disabilities,  or  any  of  them. 

XIII.  Provided  always,  That  nothing  in  this  act  shall  extend  to 
give  benefit  to  any  person  who  shall  by  contract  in  writing  agree 
with  any  merchant  or  owner  of  any  plantation,  or  other  person  what- 
soever, to  be  transported  to  any  parts  beyond  the  seas,  and  receive 
earnest  upon  such  agreement,  although  that  afterwards  such  person 
shall  renounce  such  contract. 

XIV.  Provided  always,  and  be  it  enacted,  That  if  any  person  or 
persons,  lawfully  convicted  of  any  felony,  shall,  in  open  court,  pray 
to  be  transported  beyond  the  seas,  and  the  court  shall  think  fit  to 
leave  him  or  them  in  prison  for  that  purpose,  such  person  or  persons 
may  be  transported  into  any  parts  beyond  the  seas ;  this  act,  or  any- 
thing therein  contained  to  the  contrary  notwithstanding. 

XV.  Provided  also,  and  be  it  enacted,  That  nothing  herein  con- 
tained shall  be  deemed,  construed,  or  taken,  to  extend  to  the  im- 
prisonment of  any  person  before  the  first  day  of  June,  one  thousand 
six  hundred  seventy  and  nine,  or  to  anything  advised,  procured,  or 
otherwise  done,  relating  to  such  imprisonment ;  anything  herein  con- 
tained to  the  contrary  notwithstanding. 

XVI.  Provided  also,  That  if  any  person  or  persons,  at  any  time 
resiant  in  this  realm,  shall  have  committed  any  capital  offence  in 
Scotland  or  Ireland,  or  any  of  the  islands,  or  foreign  plantations  of 
the  King,  his  heirs  or  successors,  where  he  or  she  ought  to  be  tried 
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for  such  offence,  such  person  or  persons  may  be  sent  to  such  place, 
there  to  receive  such  trial,  in  such  manner  as  the  same  might  have 
been  used  before  the  making  of  this  act ;  anything  herein  contained 
to  the  contrary  notwithstanding. 

XVII.  Provided  also,  and  be  it  enacted,  That  no  person  or  persons 
shall  be  sued,  impleaded,  molested,  or  troubled  for  any  offence  against 
this  act,  unless  the  party  offending  be  sued,  or  impleaded  for  the 
same  within  two  years  at  the  most  after  such  time  wherein   the 
offence  shall  be  committed,  in  case  the  party  grieved  shall  not  be 
then  in  prison ;  and  if  he  shall  be  in  prison,  then  within  the  space 
of  two  years  after  the  decease  of  the  person  imprisoned,  or  his  or  her 
delivery  out  of  prison,  which  shall  first  happen. 

XVIII.  And,  to  the  intent  no  person  may  avoid  his  trial  at  the 
assizes  or  general  gaol  delivery,  by  procuring  his  removal  before  the 
assizes,  at  such  time  as  he  cannot  be  brought  back  to  receive  his  trial 
there,  be   it  enacted,  That,   after  the  Assizes  proclaimed  for  that 
county  where  the  prisoner  is  detained,  no  person  shall  be  removed 
from  the  common  gaol  upon  any  Habeas  Corpus  granted  in  pursuance 
of  this  act,  but  upon  any  such  Habeas  Corpus  shall  be  brought  before 
the  judge  of  assize  in  open  court,  who  is  thereupon  to  do  what  to 
justice  shall  appertain. 

XIX.  Provided  nevertheless,  That,  after  the  Assizes  are  ended, 
any  person  or  persons  detained,  may  have  his  or  her  Habeas  Corpus 
according  to  the  direction  and  intention  of  this  act. 

XX.  And  be  it  also  enacted  by  the  authority  aforesaid,  That  if 
any  information,  suit,  or  action  shall  be  brought  or  exhibited  against 
any  person  or  persons  for  any  offence  committed  or  to  be  committed 
against  the  form  of  this  law,  it  shall  be  lawful  for  such  defendants 
to  plead  the  general  issue,  that  they  are  not  guilty,  or  that  they  owe 
nothing,  and  to  give  such  special  matter  in  evidence  to  the  jury  that 
shall  try  the  same,  which  matter  being  pleaded  had  been  good  and 
sufficient  matter  in  law  to  have  discharged  the  said  defendant  or 
defendants  against  the  said  information,  suit  or  action,  and  the  said 
matter  shall  be  then  as  available  to  him  or  them,  to  all  intents  and 
purposes,  as  if    he  or  they  had  sufficiently  pleaded,  set  forth,   or 
alledged  the  same  matter  in  bar  or  discharge  of  such  information, 
suit,  or  action. 

XXI.  And  because  many  times  persons  charged  with  petty  treason 
or  felony,  or  as  accessories  thereunto,  are  committed  upon  suspicion 
only,  whereupon  they  are  bailable,  or  not,  according  as  the  circum- 
stances making  out  that  suspicion  are  more  or  less  weighty,  which 
are  best  known  to  the  justices  of  peace  that  committed  the  persons, 
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and  have  examinations  before  them,  or  to  other  justices  of  the  peace 
in  the  county ;  be  it  therefore  enacted,  That  where  any  person  shall 
appear  to  be  committed  by  any  judge  or  justice  of  the  peace,  and 
charged  as  accessory  before  the  fact,  to  any  petty  treason  or  felony, 
or  upon  suspicion  thereof,  or  with  suspicion  of  petty  treason  or 
felony,  which  petty  treason  or  felony  shall  be  plainly  and  specially 
expressed  in  the  warrant  of  commitment,  that  such  person  shall  not 
be  removed  or  bailed  by  virtue  of  this  act,  or  in  any  other  manner 
than  they  might  have  been  before  the  making  of  this  act. 

(See  Dicey,  L.C.  iv.  and  v. ;  Hallam,  C.H.  ii.  xii. ;  Gneist,  E.G.  xl.-xlv. ; 
Ranke,  H.E.  iv.  85  et  seq.;  Macaulay,  H.E.  ch.  i. ;  Hurd,  The  Habeas 
Corpus.) 

A  MODERN  WRIT   UNDER  THE  ACT 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  defender  of  the  faith,  to  the  Keeper  of 
our  gaol  of  ,  at  ,  or  his  deputy,  greeting. 

"We  command  you,  that  you  have  before  us  at  Westminster  Hall, 
immediately  after  the  receipt  of  this  writ,  the  body  of  C.  D.,  being 
committed  and  detained  in  our  prison  under  our  custody  (as  is  said), 
together  with  the  day  and  cause  of  the  taking  and  detaining  of  the 
said  C.  D.,  by  whatever  name  the  said  C.  D.  be  called  in  the  same,  to 
undergo  and  receive  all  and  singular  such  things  as  our  Court  shall 
then  and  there  consider  of  him  in  that  behalf,  and  that  you  have 
then  there  this  writ.  Witness  Thomas,  Lord  Denman,  at  West- 
minster, the  day  of  ,  in  the  year  of  our  reign.  By  the 
Court,  D. 

THE   RETURN  TO   THE  WRIT 

[Indorsed  on  the  writ  as  follows]  The  execution  of  this  writ 
appears  in  a  certain  schedule  hereunto  annexed. 

E.  F.  Keeper. 

I,  E.  F.  Keeper  of  her  Majesty's  gaol  of  ,  at  ,  in  the 

writ  to  this  schedule  annexed  named,  do  certify  and  return  to  our 
Sovereign  Lady,  the  Queen,  that  before  the  coming  to  me  of  the  said 
writ,  (that  is  to  say),  on  &c.  C.  D.  in  the  said  writ  also  named,  was 
committed  to  my  custody,  by  virtue  of  a  certain  warrant  of  commit- 
ment, the  tenor  of  which  is  as  follows :  [here  insert  a  copy  of  the 
warrant].  And  these  are  the  causes  of  the  detaining  of  the  said 
C.  D.,  whose  body  I  have  here  ready,  as  by  the  said  writ  I  am. 
commanded.  E.  F.  Keeper. 

(Burnt?  Justice  of  the  Peace,  ii.  947-948.) 
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XII 
THE  CONVENTION  PAELIAMENT 

1  Will,  and  Mary,  Cap.  I.  1689. 

An  Act  for  removing  and  preventing  all  Questions  and  Disputes 
concerning  the  Assembling  and  Sitting  of  this  present  Parliament. 

For  preventing  all  doubts  and  scruples  which  may  in  any  wise 
arise  concerning  the  meeting,  sitting  and  proceeding  of  this  present 
Parliament,  be  it  declared  and  enacted  .  .  . 

II.  That  the  Lords  Spiritual  and  Temporal  and  Commons  convened 
at  Westminster,  the  two  and  twentieth  day  of  January  in  the  year  of 
Our  Lord  one  thousand  six  hundred  eighty  eight  and  there  sitting  on 
the  thirteenth  day  of  February  following  .are  the  two  Houses  of 
Parliament,  and  so  shall  be  and  are  hereby  declared,  enacted  and 
adjudged  to  be  to  all  intents,  constructions  and  purposes  whatsoever, 
.notwithstanding  any  want  of  writ  or  writs  of  summons  or  any  other 
defect  of  form  or  default  whatsoever,  as  if  they  had  been  summoned 
according  to  the  usual  form,  and  that  this  present  Act  and  all  other 
Acts,  to  which  the  royal  assent  shall  at  any  time  be  given  before  the 
next  prorogation  after  the  said  thirteenth  of  February  ^shall  jae  jinder- 
stood  taken  and  adjudged  in  law^to  begin  and  commence  upon  the 
said  thirteenth  of  February  onjwhich  dayjbheir  said  Majesties  at  the 
request  and  by  the  advice  of  the  Lords  and  Commons  did~accept~tne 
crown  and  royal  dignity  of  King  and  Queen  of  England,  France  and 
Ireland  and  the  dominions  and  territories  thereunto  belonging. 

........ 

(III.  repeals  30  Cha.  II.  c.  6.    IV.  provides  that  the  taking  of  the  oaths 

*  prescribed  by  this  Act  shall  be  as  effectual  as  taking  the^oaths  prescribed 

by  the  Act  repealed^  and  that  future  parliaments  shall  take  the  oaths 

,  by  this  Act.)  ' 


V.  And  it  is  hereby  further  enacted1  .  .  .  j/hat  .  th.e_o.aths  above 
appointed  by  jthis^Act  to  be  taken  in  the  stead  and  place  of  the  oatha 
of  allegiance  and  supremacy,  shall  be  in  the  following  words  .  .  . 

VI.  "I,  A.  B.  do  sincerely  promise  and  swear,  that  I  will  be 
j  faithful  and  bear  true  allegiance  to  their  Majesties  King  William  and 
'Queen  Mary,  so  help  me  God." 

1  See  1  Will,  and  Mar.  c.  8,  p.  69. 
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VII.  "  I,  A.  B.  do  swear,  that  I  do,  from  my  heart  ahhor,  detest 
and  abjure  as  impious  and  heretical,  that  damnable  doctrine  and 
position  that  princes  excommunicated  or  deprived  by  the  pope  or  any 
authority  of  the  see  of  Rome  may  be  deposed  or  murdered  by  their 
subjects  or  any  other  whatsoever ;  and  I  do  declare,  that  no  foreign 
prince,  person,  prelate,  state  or  potentate  hath  or  ought  to  have  any 
power,  jurisdiction,   superiority,   pre-eminence   or   authority,    eccle- 
siastical or  spiritual,  within  this  realm,  so  help  me  God." 

VIII.  Provided    always   and  be   it   declared,   that  this   present  L  1^0^- 
Parliament  may  be  dissolved  after  the  usual  manner,  as  if  the  same ! 

had  been  summoned  and  called  by  writ. 

(Note  that  2  Will,  and  Mar.  Cap.  I.  deals  with  the  "  Convention  Par- 
liament," saying,  "  We  (the  Lords  Spiritual  and  temporal  and  Commons)  do 
most  humbly  beseech  your  Majesties  that  ...  it  be  enacted  .  .  .  that  all 
and  singular  the  Acts  made  and  enacted  in  the  said  (Convention)  Parlia- 
ment were  and  are  laws  and  statutes  of  this  kingdom,  and  as  such  ought 
to  be  reputed,  taken  and  obeyed  by  all  the  people  of  this  kingdom.") 

(See  Ranke,  H.E.  iv.  473  et  seq. ;  Macaulay,  H.E.  i.  654  ft  seq. ;  Hallam, 
C.H.  iii.  93  ekseq. ;  Freeman,  Growth  of  the  Eng.  Constitution,  ch.  2.) 
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SUMMONS  TO  THE  ASSEMBLY,  1688 

Whereas  the  Necessity  of  affairs  do  require  speedy  Advice,  we  do  desire 
all  such  persons  as  have  served  as  Knights,  Citizens  and  Burgesses,  in  any 
of  the  Parliaments  that  were  held  during  the  reign  of  the  late  King 
Charles  the  Second,  to  meet  us  at  St.  James's  upon  Wednesday  the  six  and 
twentieth  of  this  Instant  December,  by  Ten  of  the  clock  in  the  Morning. 
And  we  do  likewise  desire  that  the  Lord  Mayor  and  Court  of  Aldermen  of 
the  City  of  London  would  be  present  at  the  same  time ;  and  that  the 
Common  Council  would  appoint  Fifty  of  their  number,  to  be  there  likewise, 
and  hereof  we  desire  them  not  to  fail. 

Given  at  St.  James's,  the  three  and  twentieth  day  of  December,  1688. 
W.  H.  PRINCE  OF  ORANGE. 

By  his  Highness'  Special  Command 

GV  HUQQENS. 
(C.J.  ix.  5.) 
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II 

THE   LETTERS   FOR   ELECTING   OF   MEMBERS    FOR   THE   CONVENTION 

Whereas  the  Lords  Spiritual  and  Temporal,  the  Knights,  Citizens  and 
Burgesses,  heretofore  Members  of  the  Commons  House  of  Parliament, 
during  the  reign  of  Charles  the  Second,  residing  in  and  about  the  City  of 
London,  together  with  the  Aldermen,  and  divers  of  the  Common-Council 
of  the  said  city,  in  this  extraordinary  conjuncture  at  our  request,  severally 
assembled,  to  advise  as  the  best  manner  how  to  attain  the  Ends  of  our 
Declaration,  in  calling  a  free  Parliament,  for  the  Preservation  of  the 
Protestant  Religion,  and  restoring  the  Rights  and  Liberties  of  the  King- 
dom, and  Settling  the  same,  that  they  may  not  be  in  danger  of  being  again 
subverted,  have  advised  and  desired  us  to  cause  our  Letters  to  be  written 
and  directed,  for  the  Counties,  to  the  Coroners  of  the  respective  Counties  ; 
and  for  the  Universities,  to  the  respective  Vice-Chancellors ;  and  for  the 
Cities,  Boroughs  and  Cinque-Ports,  to  the  Chief  Magistrate  of  each  respec- 
tive City,  Borough  and  Cinque-Port ;  containing  Directions  for  the 
choosing,  in  all  such  Counties,  Cities,  Universities,  Boroughs  and  Cinque 
Ports,  within  Ten  Days  after  the  Receipt  of  the  said  respective  Letters, 
such  a  Number  of  Persons  to  represent  them,  as  from  every  such  Place  is 
or  are  of  Right  to  be  sent  to  Parliament;  of  which  Elections,  and  the 
Times  and  Places  thereof,  the  respective  officers  shall  give  Notice ;  the 
Notice  for  the  intended  Election,  in  the  Counties,  to  be  published  in  the 
Market-Towns  within  the  respective  Counties,  by  the  space  of  Five  Days, 
at  the  least,  before  the  said  Election ;  and  for  the  Universities,  Cities, 
Boroughs  and  Cinque-Ports,  in  every  of  them  respectively,  by  the  space  of 
Three  Days,  at  the  least,  before  the  said  Election  :  The  said  Letters,  and 
the  Execution  thereof,  to  be  returned  by  such  officer  and  officers  who  shall 
execute  the  same,  to  the  Clerk  of  the  Crown  in  the  Court  of  Chancery,  so 
as  the  Pei-sons,  so  to  be  chosen,  may  meet  and  sit  at  Westminster  the  Two- 
and-Twentieth  Day  of  January  next. 

We,  heartily  desiring  the  Performance  of  what  we  have  in  our  Said 
Declaration  expressed,  in  pursuance  of  the  said  Advice  and  Desire,  have 
caused  this  our  Letter  to  be  written  to  you,  to  the  Intent  that  you,  truly 
and  uprightly,  without  Favour  or  Affection  to  any  Person,  or  in  direct 
Practice  or  Proceeding,  do  and  execute  what  of  your  Part  ought  to  be 
done,  according  to  the  said  advice,  for  the  due  execution  thereof;  the 
Elections  to  be  made  by  such  Persons  only,  as,  according  to  the  ancient 
Laws  and  Customs,  of  Right,  ought  to  choose  Members  for  Parliament ; 
and  that  you  cause  a  Return  to  be  made,  by  Certificate  under  your  Seal, 
of  the  Names  of  the  Persons  elected,  annexed  to  this  our  Letter,  to  the 
said  Clerk  of  the  Crown,  before  the  said  Two-and-Twentieth  Day  of 
January. 

Given  at  St.  James's,  the  Nine  and  Twentieth  Day  of  December,  in  the 
Year  of  our  Lord  1688. 

(C.J.  ix.  7,  8.) 
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XIII 
THE  MUTINY  ACT 

1  Will,  and  Mar.  Cap.  5,  1689 

[The  text  printed  below  is  that  of  the  First  Mutiny  Act,  the  passages 
printed  in  brackets  or  appended  in  the  notes  being  additions  made  between 
1689  and  1832,  to  illustrate  the  growth  of  this  important  Statute.  Only 
those  additions  which  imply  either  a  new  principle  or  an  important  ex- 
tension of  the  scope  of  the  Act  are  noted.  Purely  administrative  details, 
which  run  to  great  lengths  in  the  later  forms  of  the  Statute,  are  passed 
over.  See  especially  Clode,  The  Military  Forces  of  the  Crown,  i.  and 
appendices,  and  the  same  author's  Military  and  Martial  Law,  ch.  ii.,  and 
the  introduction  to  the  Manual  of  Military  Law,  ch.  ii.,  by  Lord  Thring. 
Other  authorities  :  Ranke,  H.E.  iv.  502-579  ;  Maaiulay,  H.E.  1.  674  et  seq.; 
Hallam,  C.H.  iii.  149  ;  Dicey,  L.C^ch^ix.;  Stephen,  H.C.L.  i.  204  et  seq.] 

An  Act  for  punishing  Officers  and  Soldiers  who  shall  Mutiny  or 
Desert  their  Majesties'  Service  [in  England  or  Ireland]*  (and  for 
punishing  false  Musters)1  (and  for  payment  of  (the  Army  and) 
Quarters).* 

Whereas,  the  raising  or  keeping  a  standing  Army  within  this 
Kingdom  ir  time  of  peace  unless  it  be  with  the  consent  of  Parliament 
is  against  law.3  And  whereas,  it  is  judged  necessary  by  their 
Majesties  and  this  present  Parliament  That  [during  this  time  of 
danger]4  several  (5)  of  the  Forces  which  are  now  on  foot  should  be 
continued  and  others  raised  for  the  safety  of  the  Kingdom,  for  the 
Common  Defence  of  the  Protestant  Religion  and  for  (the  reducing  of 
Ireland)6  (carrying  on  the  War  with  France)7  (the  preservation  of 
the  liberties  of  Europe)8  (a  Guard9  to  his  Majesty's  Koyal  Person, 

1  Added  1  Will,  and  Mar.  Sess.  2,  c.  4.    Omitted  13  and  14  Will.  III.  c.  2. 

2  Added  1  Anne,  Stat.  2,  e.  20. 

1  Bill  of  Rights  (1  Will,  and  Mar.  Sess.  2,  c.  2). 
«  Omitted  13  and  14  Will.  III.  c.  2. 

8  "  A  number  of  troops,  not  exceeding  8,000  men "  (12  Anne,  c.  13),  and 
henceforward  the  number  is  always  specified. 
8  Omitted  13  and  14  Will.  III.  c.  2. 

7  2  Will,  and  Mar.  Sess.  2,  c.  6. 

8  Inserted  13  and  14  Will.  III.  c.  2,  and  retained  1  Anne,  Stat.  2,  c.  20. 

*  Formula  first  adopted  in  12  Anne,  c.  13,  the  first  Act  passed  in  time  of 
peace. 
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the  safety  of  this  Kingdom  [and  of  suppressing  this  present  Rebel- 
lion]10 and  the  Defence  of  her  Majesty's  Dominions  beyond  the  seas) 
(the  preservation  of  the  Balance  of  Power  in  Europe).11 

And,  whereas,  no  man  may  be  forejudged  of  Life  or  Limb,12  or  sub- 
jected (in  time  of  peace)13  to  any  kind  of  punishment  (within  this 
Realm)14  by  Martial  Law,  or  in  any  other  manner  than  by  the  judg- 
ment of  his  Peers,  and  according  to  the  known  and  established  Laws 
of  this  Realm.15  Yet  nevertheless  it  being  requisite  for  retaining 
such  forces  as  are  or  shall  be  raised  during  this  exigence  of  Affairs  in 
their  duty  an  exact  Discipline  be  observed.  And  that  Soldiers  who 
shall  Mutiny  or  stir  up  Sedition  or  shall  desert  their  Majesties' 
Service  (within  this  Realm  or  the  Kingdom  of  Ireland)16  be  brought 
to  a  more  exemplary  and  speedy  Punishment  than  the  usual  forms 
of  Law  will  allow. 

II.  Be  it  therefore  enacted  by  the  King  and  Queen's  most  excellent 
Majesties  by  and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal  and  Commons  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  That  from  and  after  the  12th  day 
of  April,  A.D.  1689,^  every  person  being  in  their  Majesties'  Service 
in  the  Army,  and  being  mustered  and  in  pay  as  Officer  or  Soldier, 
who  shall  at  any  time  before  the  10th  day  of  November,  A.D.  1689, 
excite,  cause  or  join  in  any  mutiny  or  sedition  in  the  Army  or  shall 
desert  Their  Majesties'  Service  in  the  Army,  shall  suffer  death  or 
such  other  Punishment  as  by  a  Court-Martial  shall  be  inflicted. 

III.  And  it  is  hereby  further  enacted  and  declared,  That  Their 
Majesties  or  the  General  of  their  Army  for  the  time  being,  may  by 
virtue  of  this  Act  have  full  power  and  authority  to  grant  Commissions 
to  any  Lieutenants  General  or  other  Officers,  not  under  the  degree 
of  Colonels,  from  time  to  time  to  call  and  assemble  Court-Martials 
for  punishing  such  offences  as  aforesaid. 

IV.  And  it  is   hereby  further   enacted  and   declared,   That  no 
Court-Martial  which  shall  have  power  to  inflict  any  punishment  by 

10  Inserted  1  Geo.  I.  Stat.  2,  c.  34. 

11  13  Geo.  I.  c.  4. 

«  25  Edw.  III.  Stat.  5,  c.  1;  3  Cha.  I.  c.  1  (Petition  of  Right). 

13  1  Will,  and  Mar.  Sess.  2,  c.  4. 

14  Ib.  st.  cit. 

15  Magna  Carta,  Art.  39  ;  25  Edw.  III.  St.  5,  c.  1  ;  3  Cha.  I.  c.  1. 

18  1  Anne,  Stat.  2,  c.  20.  By  7  Anne,  c.  4,  "  this  realm  "  implies  the  extension 
of  the  Act  to  Scotland.  See  §  39  of  the  Act.  But  special  provision  for  Scotch 
law  is  provided  by  4  Geo.  I.  c.  4,  §  19. 

17  The  date  is  inserted  annually  in  each  Act. 
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virtue  of  this  Act  for  the  offences  aforesaid  shall  consist  of  fewer 
than  thirteen,  whereof  none  to  be  under  the  degree  of  Captains. 

V.  Provided  always,  That  no  Field  Officer  be  tried  by  other  than 
Field  Officers.  And  that  such  Court-Martial  shall  have  power  and 
authority  to  administer  an  oath  to  any  witness  in  order  to  the 
examination  or  trial  of  the  offences  aforesaid. 

*^sj\  »LMu_  VI.  Provided  always,  That  nothing  in  this  Act  contained  shall 
•J2TZ  •  extend  or  be  construed  to  exempt  any  Officer  or  Soldier  whatsoever 
^*lrom  the  ordinary  process  of  Law. 


VII.  Provided  always,  That  this  Act,  or  anything  therein  con- 
tained, shall  not  extend  or  be  any  ways  construed  to  extend  to  or 
concern  any  of  the  Militia  Forces  of  this  Kingdom.18 

VIII.  Provided  also,  That  this  Act  shall  continue  and  be  in  force 
until  the  said  10th  day  of  November,  A.D.  1689. 

IX.  Provided  always,  and  be  it   enacted,  That  in   all  trials  of 
offenders  by  Courts-Martial  to  be  held  by  virtue  of  this  Act,  where 
the  offence  may  be  punished  by  Death,  every  officer  present  at  such 
trial,  before  any  proceeding  be  had  thereupon,  shall  take  an  oath 
upon  the  Evangelists  before  the  Court  (and  the  Judge  Advocate  or  his 
Deputy  shall,  and  are  hereby  respectively  authorized  to  administer 
the  same)  in  these  words,  that  is  to  say  :  — 

"You  shall  well  and  truly  try  and  determine  according  to  your 
evidence  now  before  you  between  Our  Sovereign  Lord  and  Lady  the 
King  and  Queen's  Majesties  and  the  Prisoner  to  be  tried, 
So  help  you  God." 

X.  And  no  sentence  of  Death  shall  be  given  against  any  offender 
in  such  case  by  any  Court-Martial,  unless  nine  of  thirteen  Officers 
present  shall  concur  therein.     And  if  there  be  a  greater  number 
of  officers  present,  then  the  judgment  shall  pass  by  the  concurrence 
of  the  greater  part  of  them  so  sworn,  and  not  otherwise  ;  and  no 
Proceedings,  Trial  or  Sentence  of  Death  shall  be  had  or  given  against 
any  Offender,  but  between  the  hours  of  eight  in  the  morning  and 
one  in  the  afternoon. 

18  The  Militia  were  included  by  47  Geo.  III.  c.  32,  §  100,  by  which  "all 
troops  in  Pay  "  under  a  commissioned  officer  in  any  of  the  Dominions  of  the 
Crown  or  in  places  "  in  possession  of  subjects  of  the  Crown  "  are  brought  under 
the  operation  of  the  Act.  The  Volunteers  and  Yeomanry  were  organised  by  44 
Geo.  III.  c.  54  (1804).  For  various  statutes  dealing  as  occasion  required  with 
both  and  the  reserve  forces  see  Clode,  op.  cit. 
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(XL    H    P»]    [»]    H    [*>]    H   [«]    H    H    [28]    [29]    [30]    [31]) 

19  Clauses  added  here  as  to  mustering.    1  Will,  and  Mar.  Sess.  2,  c.  4,  and  in 
subsequent  Acts. 

20  13  and  14  Will.  III.  c.  2,  recites  the  Petition  of  Right  and  31  Cha.  II.  c.  i. 
§  32,  and  adds  clauses  as  to  power  to  billet  soldiers. 

21  13  and  14  Will.  III.  c.  2,  §  24,  extends  the  Act  to  Jersey  and  Guernsey,  but  as 
to  payment  and  mustering  only.     The  Channel  Islands  were  not  included  till 
30  Geo.  II.  c.  6  (1757). 

K  13  and  14  Will.  III.  c.  2,  §  33,  extends  the  Act  as  to  punishment  of  Muti- 
neers and  Deserters  to  Ireland. 

23  Correspondence  with  the  enemy  "  out  of  England  or  upon  the  Sea  "  punish- 
able as  High  Treason  by  1  Anne,  Stat.  2,  c.  20,  §  36. 

24  Power  given  to  make  articles  of  war,  etc.,  "  as  might  have  been  done  by  her 
Majesty's  authority  beyond  the  Seas  in  the  Time  of  War  before  the  making  of  this 
Act"  by  1  Anne,  Stat.  2,  c.  20,  §  39. 

25  The  Marines  whilst  on  shore  to  be  under  the  Act  by  1  Anne,  Stat.  2,  c.  20, 
§  46.    They  were  furnished  with  a  separate  annual  Act — the  Marine  Mutiny  Act 
—28  Geo.  II.  c.  11. 

26  Power  to  plead  the  general  issue  for  executing  the  Act  by  1  Anne,  Stat  2, 
c.  20,  §  52. 

27  No  volunteer  liable  to  Process.     1  Geo.  I.  Stat.  2,  c.  34,  Art.  47. 

28  Power  to  constitute  Courts-Martial  in  any  of  the  Crown's  dominions  beyond 
the  seas  or  elsewhere  beyond  the  seas  by  12  Anne,  c.  13. 

29  Power  to  make  Articles  of  War  and  constitute  Courts -Martial  "as  well 
within  the  Kingdoms  of  Great  Britain  and  Ireland,  as  in  any  of  his  Majesty's 
dominions  beyond  the  seas  "  (4  Geo.  I.  c.  4).     [But  Ireland  was  excluded  between 
1782  and  1801,  a  separate  Mutiny  Act  being  passed  by  the  Irish  Parliament.] 
This  power  was  extended  to  include  the  army  without  the  dominions,  but  the 
Articles  of  War  for  troops  without  the  dominions  of  the  Crown  by  43  Geo.  III. 
c.  20  still  rested  on  prerogative. 

30  The  British  Army  in  India  was  brought  under  the  Act  by  26  and  27  Viet. 
c.  48  (1863). 

31  The  Act  and  the  statutory  Articles  of  War  were  extended  to  troops  without 
as  well  as  within  the  dominions  of  the  Crown  by  53  Geo.  III.  c.  17,  §  146,  i.e. 
the  prerogative  Articles  of  War  were  now  made  statutory. 
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MODERN  FOKM 
1  Edw.  VII.  Cap.  2,  1901. 

An  Act  to  provide,  during  Twelve  Months,  for  the  Discipline  and 
Regulation  of  the  Army. 

Whereas  ...  (as  in  preamble  to  Act  of  1689  reciting  clause  of 
the  Bill  of  Rights)  a  body  of  forces  should  be  continued  for  the 
safety  of  the  United  Kingdom  and  the  defence  of  the  possessions 
of  His  Majesty's  Crown  .  .  .  (number  of  forces  specified)  but  ex- 
clusive of  the  numbers  (in  India)  and  whereas  (Marines  when  not  in 
the  vessels  of  the  Koyal  Navy  included)  and  whereas  no  man  can  be 
forejudged  (etc.)  .  .  .  and  whereas  the  Army  Act  will  expire  (date 
specified)  be  it  therefore  enacted.  .  .  .  (Then  follows  the  Army  Act 
44  and  45  Viet.  c.  58,  i.e.  the  Code  of  Military  Law,  which  with  any 
amendments  required  since  its  last  enactment  is  then  enacted  for  a 
certain  period  with  specified  dates.) 

(The  annual  enactment  of  the  Mutiny  Bill  occasioned  at  different  times 
various  Protests  from  dissentient  peers.  The  Protest  cited  below  has  been 
selected  because  it  sums  up  most  tersely  and  completely  the  views  of 
objectors,  not  merely  in  the  Lords,  but  in  the  nation,  views  which  have  an 
important  historical  and  constitutional  value.  See  Rogers,  P.L.  i.  233,  238, 
240,  241,  269,  322,  355,  356,  405,  413,  419,  431 ;  ii.  19,  256.) 

PROTEST 

1st,  Because  the  number  of  sixteen  thousand  three  hundred  and 
forty -seven  men  is  declared  necessary  by  this  Bill;  but  it  is  not  therein 
declared,  nor  are  we  able,  any  way,  to  satisfy  ourselves  from  whence 
that  necessity  should  arise,  the  Kingdom  being  now  (God  be  praised) 
in  full  peace,  without  any  just  apprehensions,  either  of  insurrections 
at  home,  or  invasions  from  abroad. 

2ndly,  Because  so  numerous  a  force  is  near  double  to  what  hath  ever 
been  allowed  within  this  Kingdom,  by  authority  of  Parliament,  in 
times  of  public  tranquillity;  and  being,  as  we  conceive,  no  ways 
necessary  to  support,  may,  we  fear,  endanger  our  constitution,  which 
hath  never  yet  been  entirely  subverted  but  by  a  standing  army. 

3rdly,  Because  the  charge  of  keeping  up  so  great  a  force  ought 
not  unnecessarily  to  be  laid  on  the  nation,  already  over-burthened 
with  heavy  debts ;  and  this  charge  we  conceive  to  be  still  more  un- 


THE   MUTINY  ACT  63 

necessarily  increased  by  the  great  number  of  officers  now  kept  on 
the  establishment  in  time  of  peace ;  a  number  far  greater  (in  pro- 
portion to  that  of  the  soldiers  commanded  by  them)  than  hath  ever 
yet  been  thought  requisite  in  times  of  actual  war. 

4thly,  Because  such  a  number  of  soldiers,  dispersed  in  quarters 
throughout  the  Kingdom,  may  occasion  great  hardships,  and  become 
very  grievous  to  the  people;  and  thereby  cause  or  increase  their 
disaffection,  and  will,  probably,  ruin  many  of  his  Majesty's  good 
subjects,  on  whom  they  shall  be  quartered,  and  who  have  been 
already  by  that  means  greatly  impoverished. 

5thly,  Because  such  a  standing  army,  dangerous  in  itself  to  a  free 
people  in  time  of  peace,  is,  in  our  opinion,  rendered  yet  more  danger- 
ous, by  their  being  made  subject  to  martial  law,  a  law  unknown  to 
our  constitution,  destructive  of  our  liberties,  not  endured  by  our 
ancestors,  and  never  mentioned  in  any  of  our  statutes,  but  in  order  to 
condemn  it. 

6thly,  Because  the  officers  and  soldiers  themselves,  thus  subjected 
to  martial  la.w,  are  thereby,  upon  their  trials,  divested  of  all  those 
rights  and  privileges  which  render  the  people  of  this  realm  the  envy 
of  all  other  nations,  and  become  liable  to  such  hardships  and  punish- 
ments as  the  lenity  and  mercy  of  our  known  laws  utterly  disallow ; 
and  we  cannot  but  think  those  persons  best  prepared,  and  most 
easily  tempted  to  strip  others  of  their  rights,  who  have  already  lost 
their  own. 

7thly,  Because  a  much  larger  jurisdiction  is  given  to  courts  martial 
by  this  Bill,  than,  to  us,  seems  necessary  for  maintaining  discipline 
in  the  army,  such  jurisdiction  extending  not  only  to  mutiny,  desertion, 
breach  of  duty  and  disobedience  to  military  commands,  but  also  to 
all  immoralities,  and  every  instance  of  misbehaviour  which  may  be 
committed  by  any  officer  or  soldier  towards  any  of  his  fellow- 
subjects;  by  which  means  the  law  of  the  land,  in  cases  proper  to  be 
judged  by  that  alone,  may,  by  the  summary  method  of  proceedings 
in  courts  martial,  be  obstructed  or  superseded,  and  many  grievous 
offences  may  remain  unpunished. 

Sthly,  Because  the  officer  constituting  a  court  martial,  do  at  once 
supply  the  places  of  judges  and  jurymen,  and  ought  therefore,  as  we 
conceive,  to  be  sworn  upon  their  trying  any  offence  whatsoever ;  and 
yet  it  is  provided  by  this  Bill,  that  such  officers  shall  be  sworn  upon 
their  trying  such  offences  only  as  are  punishable  by  death ;  which 
provision  we  apprehend  to  be  defective  and  unwarranted  by  any 
precedent,  there  being  no  instance  within  our  knowledge,  wherein 
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the  judges  of  any  court,  having  cognisance  of  capital  and  lesser 
crimes,  are  under  the  obligation  of  an  oath  in  respect  of  the  one,  and 
not  of  the  other. 

9thly,  Because  the  Articles  of  War  thought  necessary  to  secure 
the  discipline  of  the  army,  in  many  cases  unprovided  for  by  this 
Bill,  ought,  in  our  opinion,  to  have  been  inserted  therein,  in  like 
manner  as  the  Articles  and  Orders  for  regulating  and  governing  the 
navy  were  enacted  in  the  thirteenth  year  of  King  Charles  II.,  to  the 
end  that  due  consideration  might  have  been  had  by  Parliament  of 
the  duty  enjoined  by  each  article  to  the  soldiers,  and  of  the  measure 
of  their  punishment;  whereas  the  sanction  of  Parliament  is  now 
given  by  this  Bill  to  what  they  have  had  no  opportunity  to  consider. 

lOthly,  Because  the  clause  in  this  Bill  enabling  his  Majesty  to 
establish  Articles  of  War,  and  erect  courts  martial,  with  power  to 
try  and  determine  any  offences  to  be  specified  in  such  Articles,  and 
to  inflict  punishments  for  the  same  within  this  Kingdom  in  time  of 
peace,  doth  (as  we  conceive)  in  all  those  instances,  vest  a  sole 
legislative  power  in  the  Crown;  which  power,  how  safely  soever  it 
may  be  lodged  with  his  present  Majesty,  and  how  tenderly  soever 
it  may  be  exercised  by  him,  may  yet  prove  of  dangerous  consequence, 
should  it  be  drawn  into  precedent  in  future  reigns. 


(llth  reason,  dealing  with  recovery  of  debts  and  purely  technical  points 
of  legal  procedure,  omitted.) 
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TADCASTER 
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NORTH  AND  GREY 

FOLEY 
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WESTON 
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OXFORD 

EOCHESTER 

ABINGDON. 


(L.J.  February  24,  1718.     Rogers,  P.L.  i.  241  et  seq  ) 
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XIV 

THE  CORONATION   OATH  ACT 

1  Will,  and  Mar.  Cap.  6,  1689. 

An  Act  for  establishing  the  coronation  Oath. 

I.  Whereas  by  the  law  and  ancient  usage  of  this  realm,  the  kings 
and  queens  thereof  have  taken  a  solemn  oath  upon  the  Evangelists 
at  their  respective  coronations,  to  maintain  the  statutes,  laws,  and 
customs  of  the  said  realm,  and  all  the  people  and  inhabitants  thereof, 
in  their  spiritual  and  civil  rights  and  properties.     But  forasmuch  as 
the  oath  itself  on  such  occasion  administered,  hath  heretofore  been 
framed  in  doubtful  words  and  expressions,  with  relation  to  ancient 
laws  and  constitutions  at  this  time  unknown :  To  the  end  thereof 
that  one  uniform  oath  may  be  in  all  times  to  come  taken  by  the 
kings  and  queens  of  this  realm,  and  to  them  respectively  administered 
at  the  times  of  their  and  every  of  their  coronation ;  may  it  please 
your  Majesties  that  it  may  be  enacted  ; 

II.  And  be  it  enacted  .  .  .  That  the  oath  herein  mentioned,  and 
hereafter  expressed,  shall  and  may  be  administered  to  their  most 
excellent  Majesties  King  "William  and  Queen  Mary,  (whom  God  long 
preserve)  at  the  time  of  their  coronation  in  the  presence  of  all  persons 
that  shall  be  then  and  there  present  at  the  solemnizing  thereof,  by 
the  Archbishop  of  Canterbury,  or  the  Archbishop  of  York,  or  either 
of  them,  or  any  other  bishop  of  this  realm,  whom  the  King's  Majesty 
shall  thereunto  appoint,  and  who  shall  be  hereby  thereunto  respectively 
authorized;  which  oath  followeth  and  shall  be  administered  in  this 
manner,  that  is  to  say ; 

(For  the  text  of  the  Coronation  Oath  as  here  enacted  see  pp.  66-68.) 

Then  the  king  and  queen  shall  kiss  the  Book. 

IV.  And  be  it  further  enacted,  That  the  said  oath  shall  be  in  like 
manner  administered  to  every  King  or  Queen  that  shall  succeed  to 
the  Imperial  Crown  of  this  realm,  at  their  respective  coronations,  by 
one  of  the  archbishops  or  bishops  of  this  realm  of  England,  for  the 
time  being,  to  be  thereunto  appointed  by  such  King  or  Queen 
respectively,  and  in  the  presence  of  all  persons  that  shall  be  attending, 
assisting,  or  otherwise  present  at  such  their  respective  coronations ; 
any  law,  statute,  or  usage  to  the  contrary  notwithstanding. 

(See  Wickham  Legg,  Eng.  Coronation  Records.  Macaulay,  H.E.  i.  712. 
For  the  Declaration  against  Transubstantiation  see  p.  82  and  note.) 
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ALLEGIANCE 

1  Will,  and  Mar.  Cap.  8,  1689  (1688). 

An  Act  for  the  abrogating  of  the  oaths  of  supremacy  and  allegiance, 
and  appointing  other  oaths. 

(I.  abrogates  1  Eliz.  c.  1  ;  3  and  4  Ja.  I.  c.  4.  II.  abrogates  the  old 
oaths.  III.  provides  how  the  new  oaths  are  to  be  taken,  and  before  whom. 
IV.  and  V.,  that  all  persons  in  office  are  to  take  the  oath,  on  penalty,  VI., 
of  voiding  the  office.) 

VII.  And  be  it  further  enacted  .  .  .  That  any  archbishop,  or  bishop, 
or  any  other  person  now  having  any  ecclesiastical  dignity,  benefice  or 
promotion  shall  neglect  or  refuse  to  take  the  oaths  by  this  act  ap- 
pointed .  .  .  every  such  person  ...  is  ...  suspended  from  the 
execution  of  his  .  .  .  office  by  the  space  of  six  months  .  .  .  and  if 
the  said  person  .  .  .  shall  not  within  the  said  space  of  six  months 
take  the  said  oaths  .  .  .  then  he  ...  shall  be  ipso  facto  deprived  of 
his  ...  office,  benefice,  dignity  and  promotion  ecclesiastical. 

(VIII.  The  same  provided  for  "any  person  .  .  .  now  being  master, 
governor,  head  or  fellow  of  any  college  or  hall,  in  either  of  the  two 
universities,  or  of  any  other  college,  or  master  of  any  hospital  or  school, 
or  professor  of  divinity,  law,  physic  or  other  science  in  either  of  the  said 
universities,  or  in  the  city  of  London.  .  .  ." 

IX.  Penalties  for  refusal  to  take  the  oath  on  tender.  A  third  refusal  to 
do  so  shall  bring  the  offenders  under  30  Car.  II.  Stat.  2,  c.  1,  and  he  shall 
be  deemed  a  "  popish  recusant  convict."  X.  Land  and  sea  officers  to  take 
the  oath.) 

XI.  And  be  it  further  enacted,  That  the  oath  appointed  by  the 
statute  made  in  the  thirteenth  and  fourteenth  year  of  King  Charles  the 
second,1  .  .  .  the  form  and  words  of  which  oath  are  in  the  same  statute 
expressed;  and  also  so  much  of  a  declaration  prescribed  in  another 
act  made  in  the  same  year,  intituled,  An  act  for  the  uniformity  of 
public  prayers,2  ...  as  is  expressed  in  these  words,  (viz.) 

'I  A.  B.  declare,  That  it  is  not  lawful  upon  any  pretence  whatso- 
ever to  take  arms  against  the  king  ,and  that  I  do  abhor  that  traitorous 
position  of  taking  arms  by  his  authority  against  his  person,  or  against 
those  that  are  commissioned  by  him ' ; 

1  13  and  14  Cha.  II.  c.  3  (see  p.  10).     2  13  and  14  Cha.  II.  c.  4  (see  p.  12). 
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shall  not  from  henceforth  be  required  or  enjoined,  not  any  person 
suffer  any  forfeiture,  penalty,  or  loss,  by  the  not  taking,  subscribing 
or  making  the  said  oath,  or  the  said  recited  part  of  the  said  declaration; 
the  last  fore-mentioned  statutes,  or  any  other  law  or  statute  to  the 
contrary  notwithstanding. 

XII.  And  be  it  enacted,  That  the  oaths  that  are  intended  and 
required  to  be  taken  by  this  act,  are  the  oaths  in  these  express  words 
hereafter  following ;  .  .  . 

(For  the  terms  of  the  oath  see  1  Will,  and  Mar.  c.  1,  p.  55.) 

XIII.  And  be  it  further  enacted  .  .  .  That  the  names  of  all  and 
singular  such  persons  and  officers  aforesaid  that  do  or  shall,  in  the 
courts  of  Chancery  and  King's  Bench,  and  the  quarter  sessions,  take 
the  oaths  by  this  act  required  .  .  .  shall  be  in  the  said  respective 
courts  of  Chancery  and  King's  Bench,  and  the  quarter  sessions,  inrolled 
with  the  day  and  time  of  their  taking  the  same,  in  rolls  made  and 
kept  only  for  that  intent  and  purpose,  and  for  no  other. 

(XIV.  and  XV.  Provision  for  members  of  Corporations  and  officers  who 
could  not  take  the  abrogated  oaths.  XVI.  The  King  may  allow  to  twelve 
of  the  nonjurant  clergy  subsistence.) 

(See  Rogers,  P.L.  i.  71,  72,  77 ;  Macaulay,  H.E.  i.  704  et  seq.,  ii.  97  etseq.; 
Lathbury,  The  Non-Jurors ;  Overton,  The  Non-Jurors ;  Parlt.  Hist.  v.  ; 
Perry,  H.C.E.  iii.  xxxv.) 


XVI 

THE   TOLERATION  ACT 

1  Will,  and  Mar.  Cap.  18,  1689. 

An  Act  for  exempting  their  Majesties  Protestant  Subjects,  differing 
from  the  Church  of  England,  from  the  Penalties  of  certain  Laws. 

Forasmuch  as  some  ease  to  scrupulous  consciences  in  the  exercise 
of  religion  may  be  an  effectual  means  to  unite  their  Majesties' 
protestant  subjects  in  interest  and  affection  : 

II.  Be  it  enacted  .  .  .  That  neither  the  statute  made  in  the  three 
and  twentieth  year  of  the  reign  of  the  late  Queen  Elizabeth, 
intituled  An  act  to  retain  the  Queen's  Majesty's1  subjects  in  their 
due  obedience ;  nor  the  statute  made  in  the  twenty-ninth  year  of  the 


23  Eliz.  c.  1  (Prothero,  C.D.  74). 
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said  Queen,  intituled  An  act2  for  the  more  speedy  and  due  execution 
of  certain  branches  of  the  statute  made  in  the  three  and  twentieth 
year  of  the  Queen's  Majesty's  reign,  viz.  the  aforesaid  act ;  nor  that 
branch  or  clause  of  a  statute  made  in  the  first  year  of  the  reign  of  the 
said  Queen,  intituled,  An  act3  for  the  uniformity  of  common  prayer 
and  service  in  the  Church,  ...  by  all  persons,  having  no  lawful  or 
reasonable  excuse  to  be  absent,  are  required  to  resort  to  their  parish 
church  or  chapel,  or  some  usual  place  where  the  common  prayer  shall 
be  used,  upon  pain  of  punishment  by  the  censures  of  the  church,  and 
also  upon  pain  that  every  person  so  offending  shall  forfeit  for  every 
such  offence  twelve  pence ;  nor  the  statute4  made  in  the  third  year  of 
the  reign  of  the  late  King  James  the  first,  intituled,  An  act  for  the 
better  discovering  and  repressing  popish  recusants;  nor  that  other 
statute 5  made  in  the  same  year,  intituled  An  Act  to  prevent  and  avoid 
dangers  which  may  grow  by  popish  recusants ;  nor  any  other  law  or 
statute  of  this  realm  made  against  papists  or  popish  recusants ; 
except  the  statute  made  in  the  five,  and  twentieth  year  of  King 
Charles  the  second,6  intituled,  An  act  for  preventing  dangers  which 
may  happen  from  popish  recusants ;  and  except  also  the  statute7 
made  in  the  thirtieth  year  of  the  said  King  Charles  the  second. 
intituled  an  Act  for  the  more  effectual  preserving  the  King's  person 
and  government,  by  disabling  papists  from  sitting  in  either  house  of 
parliament;  shall  be  construed  to  extend  to  any  person  or  persons 
dissenting  from  the  church  of  England,  that  shall  take  the  oaths 
mentioned  in  a  statute8  made  by  this  present  parliament,  .  .  .  and 
that  shall  make  and  subscribe  the  declaration  mentioned  in  a  statute 
made  in  the  thirtieth  year  of  the  reign  of  King  Charles  the  second,9 
.  .  .  which  oaths  and  declaration  the  justices  of  peace  at  the  general 
sessions  of  the  peace,  .  .  .  are  hereby  rejgLuirecL_to_tender_and 
administer  to  such  persons  as  shall  offer  themselves  to  take,  make, 
and  subscribe  the  same,  and  thereof  to  keep  a  register  :  and  likewise 
none  of  the  persons  aforesaid  shall  give  or  pay,  as  any  fee  or  reward, 
to  any  officer  or  officers  belonging  to  the  court  aforesaid,  above  the 
sum  of  sixpence,  nor  that  more  than  once,  for  his  or  their  entry  of 
his  taking  the  said  oaths,  and  making  and  subscribing  the  said 

2  28  and  29  Eliz.  c.  6  (ProtJwro,  C.D.  88). 

3  1  Eliz.  c.  2  (Prothero,  p.  13). 

4  3  and  4  Ja.  I.  c.  4  (Prothero,  p.  256). 

5  3  and  4  Ja.  I.  c.  5  (Prothero,  p.  262). 

6  25  Cha.  II.  c.  2  (see  p.  39). 

7  30  Cha.  II.  St.  2,  c.  i. 

8  1  Will,  and  Mar.  c.  i.  (see  p.  55). 
8  30  Cha.  II.  St.  2,  c.  i. 
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declaration  ;  nor  above  the  further  sum  of  sixpence  for  any  certificate 
of  the  same,  to  be  made  out  and  signed  by  the  officer  or  officers  of 
the  said  court. 

III.  And  be  it  further  enacted  .  .  .  That  all  ...  persons  already 
convicted  or  prosecuted  in  order  to   conviction   of  recusancy,  .  .  . 
grounded  upon  the  aforesaid  statutes,  or  any  of  them,  that  shall  take 
the  said  oaths  mentioned  in  the  said  statute10  in  this  present  parlia- 
ment, and  make  and  subscribe  the  declaration  aforesaid,  .  .  .  and  to 
be  thence  respectively  certified  into  the  Exchequer,  shall  be  thence- 
forth  exempted   and    discharged  from   all   the   penalties,   seizures, 
forfeitures,  judgements,  and  executions,  incurred  by  force  of  any  of 
the   aforesaid   statutes,    without    any   composition,   fee,   or   further 
charge  whatsoever. 

IV.  And  be  it  further  enacted  .  .  .    That  all  ...  persons  that 
shall  .  .  .  take  the  said  Oaths,  and  make  and  subscribe  the  declara- 
tion  aforesaid,  shall  not  be  liable  to  any  pains,  penalties,  or  for- 
feitures, mentioned  in  an  act  made  in  the  five  and  thirtieth  year  of 
the  reign  of  the  late  Queen  Elizabeth11  .  .  .  nor  an  act12  made  in 
the  two  and  twentieth  year  of  the  reign  of  the  late  King  Charles  the 
second,  .  .  .  nor  shall  any  of  the  said  persons  be  prosecuted  in  any 
ecclesiastical  court,  for  or  by  reason  of  their  nonconforming  to  the 
church  of  England. 

V.  Provided  always,  .  .  .  That  if  any  assembly  of  persons  dissenting 
from  the  Church  of  England  shall  be  had  in  any  place  for  religious 
worship  with  the  doors  locked,  barred,  or  bolted,  during  any  time  of 

ivsuch  meeting  together,  all  and  every  person  or  persons,  which  shall 
°**^     come  to  and  be  at  such  meeting,  shall  not  receive  any  benefit  from 
this  law,  but  be  liable  to  all  the  pain  and  penalties  of  all  the  afore- 
said laws  recited  in  this  act,  for  such  their  meeting,  notwithstanding 
his  taking  the  oaths,  and  making  and  subscribing  the  declaration 


VI.  Provided  always,  That  nothing  herein  contained  shall  .  .  .  exempt 
any  of  the  persons  aforesaid  from  paying  of  tithes  or  other  parochial 
duties,  or  any  other  duties  to  the  church  or  minister,  nor  from  any 
prosecution  in  any  ecclesiastical  court,  or  elsewhere  for  the  same. 

(Clause  VII.  allows  officers  "scrupling  the  oaths  "  to  act  by  deputy.) 
VIII.  And  be  it  further  enacted,  .  .  .  That  no  person  dissenting 
from  the  Church  of  England  in  holy  orders,  or  pretended  holy  orders, 
or  pretending  to  holy  orders,  nor  any  preacher  or  teacher  of  any  con- 

10  1  Will,  and  Mar.  c.  i. 

11  35  Eliz.  c.  i.  12  22  Cha.  II.  c.  1  (see  p.  35). 
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gregation  of  dissenting  protestants,  that  shall  make  and  subscribe  the 
declaration  aforesaid,  and  take  the  said  oaths  .  .  .  and  shall  also 
declare  his  approbation  of  and  subscribe  the  articles  of  religion 
mentioned  in  the  statute  18  made  in  the  thirteenth  year  of  the  reign 
of  the  late  Queen  Elizabeth,  except  the  thirty-fourth,  thirty-fifth,  and 
thirty-sixth,  and  these  words  of  the  twentieth  article,  viz.  [The 
church  hath  power  to  decree  rites  or  ceremonies,  and  authority  in 
controversies  of  faith,  and  yet]  shall  be  liable  to  any  of  the  pains  or 
penalties  mentioned  in  an  act14  made  in  the  seventeenth  year  of 
the  reign  of  King  Charles  the  Second,  .  .  .  nor  the  penalties 
mentioned  in  the  aforesaid  act 15  made  in  the  two  and  twentieth  year 
of  his  said  late  Majesty's  reign,  for  or  by  reason  of  such  person's 
preaching  at  any  meeting  for  the  exercise  of  religion;  nor  to  the 
penalty  of  one  hundred  pounds  mentioned  in  an  act  made  in  the 
thirteenth  and  fourteenth  of  King  Charles  the  Second,16  ...  for 
officiating  in  any  congregation  for  the  exercise  of  religion  permitted 
and  allowed  by  this  act. 

(§  IX.  The  subscription  to  be  registered.) 

X.  And  whereas  some  dissenting  protestants  scruple  the  baptizing 
of  infants ;  be  it  enacted  .  .  .  That  every  person  in  pretended  holy 
orders,  or  pretending  to  holy  orders,  or  preacher,  or  teacher,  that  shall 
subscribe  the  aforesaid  articles  of  religion,  except  before  excepted,  and 
also  except  part  of  the  seven  and  twentieth  article  touching  infant 
baptism  and  shall  take  the  said  oaths,  and  make  and  subscribe  the 
declaration  aforesaid,    .  .    .    every  such  person  shall  enjoy  all  the 
privileges,   benefits,   and  advantages,    which    any   other  dissenting 
minister,  as  aforesaid,  might  have  or  enjoy  by  virtue  of  this  act. 

XI.  And  be  it  further  enacted  .  .  .  That  every  teacher  or  preacher 
in  holy  orders,  or  pretended  holy  orders,  that  is  a  minister,  preacher, 
or  teacher  of  a  congregation,  that  shall  take  the  oaths  herein  required, 
and  make  and  subscribe  the  declaration  aforesaid,  and  also  subscribe 
such  of   the  aforesaid  articles  of   the  Church  of   England,  as  are 
required  by  this  act,  .  .  .  shall  be  thenceforth  exempted  from  serving 
upon  any  jury,  or  from  being  chosen  or  appointed  to  bear  the  office  of 
churchwarden,  overseer  of  the  poor,  or  any  other  parochial  or  ward 
office,  or  other  office  in  any  hundred  of  any  shire,  city,  town,  parish, 
division,  or  wapentake. 

13  13  Eliz.  c.  12,  §  i.  (Prothero,  p.  14). 

14  17  Cha.  II.  c.  2  (see  p.  33).  15  22  Cha.  II.  c.  1. 
16  13  and  14  Cha.  II.  c.  4. 
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(§  XII.  permits  a  justice  of  the  peace  to  tender  the  oath  and  prescribes 
a  penalty  if  the  oath  so  tendered  is  not  taken.) 

XIII. 16  And  whereas  there  are  certain  other  persons,  dissenters 
*  from  the  Church  of  England,  who  scruple  the  taking  of  any  oath ;  be 
J^/>  it  enacted  by  the  authority  aforesaid,  That  every  such  person  shall 
ju/^niake  and  subscribe  the  aforesaid  declaration,  and  the  declaration  of 
ii^  fidelity  following,  viz. 

'I  A.  B.  do  sincerely  promise  and  solemnly  declare  before  God 
and  the  world,  that  I  will  be  true  and  faithful  to  King  William  and 
Queen  Mary ;  and  I  do  solemnly  profess  and  declare,  That  I  do  from 
my  heart  abhor,  detest,  and  renounce,  as  impious  and  heretical,  that 
damnable  doctrine  and  position,  That  princes  excommunicated  or 
deprived  by  the  Pope,  or  any  authority  of  the  see  of  Rome,  may  be 
deposed  or  murdered  by  their  subjects,  or  any  other  whatsoever,  and 
I  do  declare,  that  no  foreign  prince,  person,  prelate,  state,  or  potentate 
hath,  or  ought  to  have,  any  power,  jurisdiction,  superiority,  pre- 
eminence, or  authority,  ecclesiastical  or  spiritual,  within  this  realm.' 

And  shall  subscribe  a  profession  of  their  Christian  belief  in  these 
words : 

'  I  A.  B.  profess  faith  in  God  the  Father,  and  in  Jesus  Christ  His 
eternal  Son,  the  true  God,  and  in  the  Holy  Spirit,  one  God  blessed 
for  evermore ;  and  do  acknowledge  the  Holy  Scriptures  of  the  Old 
and  New  Testament  to  be  given  by  divine  inspiration.' 

(The  remainder  of  the  section  exempts  all  who  make  the  subscription 
from  penalties  prescribed  by  5  Eliz.  c.  i.;  13  and  14  Car.  II.  c.  1.) 
(§§  XIV.  and  XV.  prescribe  for  "  purging"  after  refusal  of  the  oaths.) 

XVI.  Provided  always,  and  it  is  the  true  intent  and  meaning  of 
this  act,  That  all  the  laws  made  and  provided  for  the  frequenting 
of  divine  service  on  the  Lord's  day,  commonly  called  Sunday,  shall 
be  still  in  force,  and  executed  against  all  persons  that  offend  against 
the  said  laws,  except  such  persons  come  to  some  congregation  or 
assembly  of   religious  worship,  allowed  or  permitted  by  this  act. 

XVII.  Provided   always,   .   .   .   That   neither   this   act,   nor  any 
clause,  article,  or  thing  herein  contained,  shall  .  .  .  extend  to  give 
any  ease,  benefit,  or  advantage   to  any  papist  or  popish  recusant 
whatsoever,  or  any  person  that  shall  deny  in  his  preaching  or  writing 
the  doctrine  of  the  Blessed  Trinity,  as  it  is  declared  in  the  aforesaid 
articles  of  religion. 

16  Altered  as  to  Quakers  by  8  Geo.  I.  c.  6. 


THE   BILL  OF  RIGHTS  75 

(§  XVIII.  prescribes  penalties  for  disturbance  of  religious  worship  per- 
mitted by  law.) 

XIX.  Provided  always,  That  no  congregation  or  assembly  for 
religious  worship  shall  be  permitted  or  allowed  by  this  act,  until  the 
place  of  such  meeting  shall  be  certified  to  the  bishop  of  the  diocese,  or 
to  the  archdeacon  of  that  archdeaconry,  or  to  the  justices  of  the  peace 
at  the  general  or  quarter  sessions  of  the  peace  for  that  county,  city,  or 
place  in  which  such  meeting  shall  be  held  and  registered  in  the  said 
bishop's  or  archdeacon's  court  respectively,  or  recorded  at  the  said 
general  or  quarter  sessions  ;  the  register  or  clerk  of  the  peace  whereof 
is  hereby  required  to  register  the  same,  and  to  give  certificate  thereof 
to  such  person  as  shall  demand  the  same,  for  which  there  shall  be  no 
greater  fee  nor  reward  taken  than  the  sum  of  sixpence. 

(Macaulay,  i.  695  et  seq.;  Hallam,  iii.  170  ;  Perry,  H.C.E.  iii.  xxxiv.) 

L    L^ju 


XVII 

THE  BILL  OF  RIGHTS 
1  Will,  and  Mar.  Sess.  2,  Cap.  2,  1689. 

An  Act  dedareing  the  Mights  and  Liberties  of  the  Subject  and 
Setleing  the  Succession  of  the  Crowne. 

I.  Whereas  the  Lords  Spirituall  and  Temporall  and  Commons 
assembled  at  Westminster  lawfully  fully  and  freely  representing  all 
the  Estates  of  the  People  of  this  Realme  did  upon  the  thirteenth 
day  of  February  in  the  year  of  our  Lord  one  thousand  six  hundred 
eighty  -eight  present  unto  their  Majesties  then  called  and  known  by 
the  Names  and  stile  of  William  and  Mary  Prince  and  Princesse  of 
Orange  being  present  in  their  proper  Persons  a  gejtain  Declaration 
and  Writeing  made  by  the  said  Lords  and  Commons  in  the  Words 
following  viz. 

Whereas   the  late  J£ing_  JamesJ/he  Second  by  the  Assistance  of  ^ 
diverse  evill  Councellors  Judges  and  Ministers  imployej  by  him  did 
endeavour  to  subvert  and  extirpate  the  Protestant  Religion  and  the 
Lawes  and  Liberties  of  this  Kingdome. 

By  Assumeing  and  Excercising  a  Power  of  Dispensing  with  and 
suspending  of  Lawes  and  the  Execution  of  Lawes  without  Consent    /. 
of  Parlyament. 
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By   Committing   and   Prosecuting  diverse   Worthy  Prelates    for 
humbly  Petitioning  to  bee  excused   from   Concurring   to  the  said  ^ 
"  Assumed  Power. 

j  By  issueing  and  causeing  to  be  executed  a  Commission  under  the 

^iQ^Y^^Great  Seale  for  Erecting  a  Court  called  the  Court  of  Commissioners  ' 
for  Ecclesiasticall  Causes. 

By  Levying  Money  for  and  to  the  use  of  the  Crowne  by  Pretence  j 
of  Prerogative  for  other  time  and  in  other  manner  then  the  same 
was  granted  by  Parlyament. 

By  raising  and  keeping  a  Standing  Army  within  this  Kingdome    - 
in  time  of  Peace  without  Consent  of   Parlyament  and  Quartering  * 
Soldiers  contrary  to  Law. 

By  causing  severall  good  Subjects  being  Protestants  to  be  dis- 
armed at  the  same  time  when  Papists  were  both  Armed  and  Imployed  " 
contrary  to  Law. 

By  Violating  the  Freedome  of  Election  of  Members  to  Serve  in  „ 
Parlyament. 

By  Prosecutions  in  the  Court  of  Kings  Bench  for  Matters  and  /, 
Causes  cognizable  onely  in  Parlyament  and  by  diverse  other  Arbitrary 
and  Illegal  Courses. 

And  whereas  of  late  yeares  Partiall  Corrupt  and  Unqualified 
Persons  have  been  returned  and  served  on  Juryes  in  Try  alls  and 
particularly  diverse  Jurors  in  Tryalls  for  High  Treason  which  were 
not  Freeholders 

And  excessive  Baile  hath  been  required  of  Persons  committed  in 
Criminal  Cases  to  elude  the  Benefitt^of  the  Lawes  made  for  ihe 
Liberty  of  the  Subjects. 

And  excessive  Fines  have  been  imposed. 

And  jllegall  and  cruell  Punishments  inflicted. 

And  severall  Grants  and  Promises  made  of  Fines  or  Forfeitures 
before  any  Conviction  or  Judgement  against  the  Persons  upon  whome 
the  same  were  to  be  levyed. 

All  which  are  utterly  and  directly  contrary  to  the  knowne  Lawes 
and  Statutes  and  Freedome  of  this  Bealme. 


whereas  the  said  late  King  James  the  Second  having_abdi- 
J3    V  cated   the  Government  and  the  Throne  being  thereby  vacant  His 
Highnesse  the  Prince  of  Orange  (whome  it  hath  pleased  Almighty 
J[-  God  to  make  the  glorious  Instrument  of  Delivering  this  Kingdome 

from  Popery  and  Arbitrary  Power)  did  (by  the  advice  of  the  Lords 
Spirituall  and  Temporall  and  diverse  principall  Persons  of  the 
Commons)  cause  Letters  to  be  written  to  the  Lords  Spirituall  and 
Temporall  being  Protestants  and  other  Letters  to  the  severall 
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Countyes  Cityes  Universities  Burroughs  and  Cinque  Ports  for  the 
choosing  of  such  Persons  to  represent  them  as  were  of  right  to  be 
sent  to  Parlyament  to  meete  and  sit  at  Westminster  upon  the  two  and 
twentyeth  day  of  January  in  this  yeare  One  thousand  six  hundred  eighty 
and  eight  in  order  to  such  an  Establishment  as  that  their  Religion 
Lawes  and  Liberties  might  not  again  be  in  danger  of  being  Subverted, 
upon  which  Letters  Elections  haveing  beene  accordingly  made. 

And  thereupon  the  said  Lords  Spirituall  and  Temporall  and 
Commons  pursuant  to  their  respective  Letters  and  Elections  being 
now  assembled^  in.,  a  fulljmd  free  Representative  of  this  Nation 
takeing  into  their  most  serious  consideration  the  best  Meanes  for 
attaining  the  Ends  aforesaid  Doe  in  the  first  place  (as  their  Aunces- 
tors  in  like  case  have  usually  done)  for  the  Vindicating  and^A-ssert- 
igg  their  Auntient  Rights  and  Liberties,  Declare 

That  the  pretended  Power  of  Suspending  of  Laws  or  the  Execution 
of  Laws  by  Regall  Authority  without  consent  of  Parlyament  is  illegall. 

That  the  pretended  Power  of  Dispensing  with  Laws  or  the  Execu- 
^  tion  of  Laws  by  Regall  Authoritie  as  it  hath  beene  assumed  and 
excercised  of  late  is  illegall. 

That  the  Commission  for  erecting  the  late  Court  of  Commissioners 
5   fQ^JScclesiasticall  Causes  and  all  other  Commissions  and  Courts  of 
like  Nature  are  Illegall  and  Pernicious. 

That  levying  Money  for  or  to  the  Use  of  the  Croune  by  Pretence 
£  of  Prerogative  without  Consent  of  Parlyament  for  longer  time  or  in 
other  Manner  then  the  same  is  or  shall  be  granted  is  Illegall. 

That  it  is  the  Right  of  the  Subjects  to  Petition  the  King  and  all 
Commitments  and  Prosecutions  for  such  Petitioning  are  Illegal! 

That  the  raising  or  keeping  a  Standing  Army  within  the  Kingdome  in 
time  of  Peace  unless  it  be  with  Consent  of  Parlyament  is  against  Law. 

That  the  Subjects  which  are  Protestants  may  have  Arms  for  their 
'    Defence  suitable  to  their  Conditions  and  as  allowed  by  Law. 
^       That  Election  of  Members  of  Parlyament  ought  to  be  free. 

That  the  Freedome  of  Speech  and  Debates   or   Proceedings  in 
-   Parlyament  ought  not  to  be  impeached  or  questioned  in  any  Court 
or  Place  out  of  Parlyament. 

That  excessive  Baile  ought  not  to  be  required  nor  excessive  Fines 

It-t  —     — ______ — _     —B •*• 

imposed  nor  cruell  and^unusuall  Punishments  inflicted. 

That  Jurors  ought  to  be  duely  impannelled  and  returned  and 
Jjirqrs_which  passe  upon  Men  in  Trialls  for  High  Treason  ought  to 
be  Freeholders. 

•r^     That_all  Grants  and  Promises  of  Fines  and  Forfeitures  of  Particu- 
lar Persons  before  Conviction  are  illegall  and  void. 

X 


^^ 
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And  that  for  Redresse  of  all  Grievances  and  for  the  Amending 
strengthening  and  preserving  of  the  Lawes  Parlyaments  ought  to  be 
held  frequently. 

And  they  doe  Claime  Demand  and  Insist  upon  all  and  singular 
the  Premises  as  their  undoubted  Rights  and  Liberties  and  that  noe 
Declarations  Judgements  Doeings  or  Proceedings  to  the  Prejudice  of 
the  People  in  any  of  the  said  Premises  ought  in  any  wise  to  be 
drawne  hereafter  into  Consequence  or  Example.  To  which  De- 
mand of  their  Rights  they  are  particularly  encouraged  by  the 
Declaration  of  his  Highnesse  the  Prince  of  Orange  as  being  the  onely 
meanes  for  obtaining  a  full  Redresse  and  Remedy  therein.  Having 
therefore  an  intire  Confidence  That  his  said  Highnesse  the  Prince  of 
Orange  will  perfect  the  Deliverance  soe  farr  advanced  by  him  and 
will  still  preserve  them  from  the  Violation  of  their  Rights  which 
they  have  here  asserted  and  from  all  other  Attempts  upon  their 
Religion  Rights  and  Liberties.  The  said  Lords  Spirituall  and 
Temporall  and  Commons  assembled  at  Westminster  doe  Resolve 
That  William  and  Mary  Prince  and  Princesse  of  Orangejbe.jmd  be  L 
declared_King  and  Queene  of  England  France  and  Ireland  and  the 
Dominions  thereunto  belonging  to  hold  the  Crowne  and  Royall  ,3 
Dignity  of  the  said  Kingdomes  and  Dominions  to  them  the  said/N 
Prince  and  Princesse  dureing  their  Lives  and  the  Life  of  the  Sur{J~ 
vivor  of  them  And  that  the  sole  and  full  excercise  of  the  Regall 
Power  be  onely  in  and  executed  by  the  said  Prince  of  Orange  in  the 
Names  of  the  said  Prince  and  Princesse  dureing  their  joynt  Lives 
And  afte.r  their  Deceases  the  said  Qrowne~and  Royall  Dignity  of.  the 
said_  Kingdoms  and  Dominions  to  be  to  the  Heires_of  the  Body  of 
the  said  Princesse  And  for  Default  of  such  Issue  to  the  Princesse 
Anne  of  Denmark  and  the  Heires  of  her  Body  And  for  Default  of 
s_uch  Issue  to  the  Heires  of  the  Body  of  the  said  Prince  of  Orange. 
And  the  Lords  Spirituall  and  Temporall  and  Commons  doe  pray  the 
said  Prince  and  Princesse  to  accept  the  same  accordingly. 

And  that  the  Oaths  hereafter  mentioned  be  taken  by  all  Persons 
of  whome  the  Oaths  of  Allegiance  and  Supremacy  might  be  required 
by  Law  instead  of  them  And  that  the  said  Oaths  of  Allegiance  jand 
Supremacy  be  abrogated. 

I  A  B  doe  sincerely  promise  and  sweare  That  I  will  be  faithfull 
and  beare  tyue  Allegiance  to  their  Majestyes  King  William  and 
Queene  Mary  Soe  helpe  me  God. 

I  A  B  doe  sweare  That  I  doe  from  my  Heart  Abhorf  Detest  and 
Abjure  as  Impious  and  Hereticall  this  damnable  Doctrine  and  Posi- 
tion  That  Princes  Excommunicated  or  Deprived  by  the  Pope  or  any 
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Authority  of  the  See  of  Rome  may  be  deposed  or  murdered  by  their 
Subjects  or  any  other  whatsoever.  And  I  doe  declare  that  noe 
Foreigne  Prince  Person  Prelate,  State  or  Potentate  hath  or  ought  to 
have  any  Jurisdiction  Power  Superiority  Preeminence  or  Authority 
Ecclesiastical!  or  Spirituall  within  this  Realme.  So  helpe  me  God. 

Upon  which  their  said  Majesty es  did  accept  the  Crowne  and 
Koyall  Dignity  of  the  Kingdoms  of  England  France  and  Ireland  and 
the  Dominions  thereunto  belonging  according  to  the  Kesolution  and 
Desire  of  the  said  Lords  and  Commons  contained  in  the  said 
Declaration.  And  thereupon  their  Majestyes  were  pleased  That  the 
said  Lords  Spirituall  and  Temporall  and  Commons  being  the  two 
Houses  of  Parlyament  should  continue  to  sitt  and  with  their  Majes- 
tyes Koyall  Concurrence  make  effectual  Provision  for  the  Settlement 
of  the  Keligion  Lawes  and  Liberties  of  this  Kingdome  soe  that  the 
same  for  the  future  might  not  be  in  danger  again  of  being  subverted, 
To  which  the  said  Lords  Spirituall  and  Temporall  and  Commons  did 
agree  and  proceed  to  act  accordingly.  Now  in  pursuance  of  the 
Premisses  the  said  Lords  Spirituall  and  ^Tgmporall  and  Commons  in 
Parlyament  Assembled  for  the  ratifying  confirming  and  establishing 
the  said  Declaration  and  the  Articles  Clauses  Matters  and  Things 
therein  contained  by  the  Force  of  a  Lawe  made  in  due  Forme  by 
Authority  of  Parlyament  doe  pray  that  it  may  be  declared  and 
enacted  That  all  and  singular  the  Eights  and  Liberties  asserted  and 
claimed  in  the  said  Declaration  are  the  true  auntient  and  indubitable  '  ii 

Bights  and  Liberties  of  the  People  of  this  Kingdome  and  joe  shall  be  fr\^^ 
esteemed  allowed  adjudged  deemed  and  taken  to  be  and  that  all  and  x{"~ 
every  the  particulars  aforesaid  shalfbe  firmly  and  strictly~holden  and 
observed  as  they  are  expressed  in  the  said  Declaration  And  all 
Officers  and  Ministers  whatsoever  shall  serve  their  Majesties  and 
their  Successors  according  to  the  same  in  all  times  to  come.  And 
the  said  Lords  Spirituall  and  Temporall  and  Commons  seriously  con- 
sidering how  it  hath  pleased  Almighty  God  in  his  marvellous  Pro- 
vidence and  mercifull  Goodness  to  this  Nation  to  provide  and 
preserve  their  said  Majestyes  Koyall  Persons  most  happily  to  Kaigne 
over  us  upon  the  Throne  of  their  Auncestors  for  which  they  render 
unto  him  from  the  bottome  of  their  Hearts  their  humblest  Thanks 
and  Praises  do  truely  firmly  and  assuredly  and  in  the  Sincerity  of 
their  Hearts  thinke  and  doe  hereby  recognize  acknowledge  and 
declare  That  King  James  the  Second  having  abdicated  the  Govern-  lAm^<£/ 
ment  and  their  Majestyes  haveing  accepted  the  Crowne  and  Roy  all 
Dignity  as  aforesaid  Their  said  Majestyes  did  become  were  are  and  of 
right  ought  to  be  by  the  Lawes  of  this  Realme  our  j)OYfiiaigne  Liege 
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Lord  and  Lady  King  and  Queen  of  England  France  and  Ireland  and 
the  Dominions  thereunto  belonging  in  and  to  whose  Princely  Persons 
the  Koyall  State  Croune  and  Dignity  of  the  said  Realms  with  all 
Honours  Stiles  Titles  Regalities  Prerogatives  Powers  Jurisdictions 
and  Authorities  to  the  same  belonging  and  appertaining  are  most 
fully  rightly  and  intirely  invested  incorporated  united  and  annexed 
And  for  preventing  all  Questions  and  Divisions  in  this  Realme  by 
Reason  of_any  pretended  Titles  to  the  Croune  and  for  preserving 
a  Certainty  in  the  Succession  thereof  in  and  upon  which  the  Unity 
Peace  .Tranquillity  of  this  Nation  doth  under  God_whollY  consist  and 
depend  The  said  Lords  Spirituall  and  Temporal  and  Commons  doe 
beseech  there  Majesty es  That  it  may  be  enacted  established  and 
declared  That  the  Crowne  and  Regall  Government  of  the  said  King- 
doms and  Dominions  with  all  and  singular  the  Premisses  jthereunto 
belonging  and   appertaining  shall  bee  and  continue __to_  their   said 
Majesty  es  and  the  Survivor  of  them  dureing  thejr_  Lives  and  the 
Life  ofjbhe  Survivor  of  them  And  that  the_intire  perfect  and  full 
Excercise  of  the  Regall  Power  and  Government  be  onely  in  and 
executed  by  his  Majestic  in  the  Names  of  both  their  Majesty  es  dure- 
ing their  joynt  Lives  and  after  their  deceases  the  said  Crowne  and 
Premisses  shall  be  and  remaine  to  the  Heires  of  the  Body  of  her 
Majestie  and  for  default  of  such  Issue  to  her  Royall  Highnesse  the 
Princesse  Anne  of  Denmarke  and  the  Heires  of  her  Body  and  for 
default  of  such  Issue  to  the  Heires  of  the  Body  of  his  said  Majestie 
And  thereunto  the  Lords  Spirituall  and  Temporall  and  Commons  doe 
in  the  Name  of  all  the  People  aforesaid  most  humbly  and  faithfully 
submitt  themselves  their  Heires  and  Posterities  for  ever  and  doe 
faithfully  promise  that  they  will  stand  to  maintaine  and  defend  their 
said  Majesty  es  and  also  the  Limitation  and  Succession  of  the  Crowne 
herein  specified  and  maintained  to  the  utmost  of  their  Power  with 
their  Lives  and  Estates  against  all  Persons  whatsoever  that  shall 
attempt  any  thing  to  the  contrary.    And  whereas  it  hath  beene  found_ 
by  Experience _that^  it  is  inconsistent_with  the  Safety  and  Welfare  of 
*Vp«- this  Protestant  Kingdome  to  be  governed  by  a  Popish  Prince  or  by 
any  King  or  Queene  marrying  a  Papist  the  said  Lords  Spirituall  and 
Temporall  and  Commons  doe  further  pray  that  it  may  be  enacted 
That  all  and  every  person  and  persons  that  is  are  or  shall  be  recon- 
ciled  to  or  shall  hold  Communion  with  the  See  or  Church  of  Rome 
or  s_hall_prpfesse  the  Popisli  JReHgipn  or^shal^  marry  a  Papist  shall  be 
exchided^and^be  forever  uncapable  to  inherit  possesse  or  enjoy  the 
Crowne__and ^Government   of    this   Realme    and   IrelancTlTnd   the 
Dominions  thereunto  belonging  or  any  part  of  the  same  or  to  have 
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use  or  excercise  any  Regall  Power  Authoritie  or  Jurisdiction  within 
the  same  [And  in  all  and  every  such  Case  or  Cases  the  People  of 
the  Realmes  shall  be  and  are  hereby  absolved  of  their  Allegiance] 
And  Jjhe_j5aid  Crowne  and  Government  shall  from  time  to  time 
descend  to  and  be  enjoyed  by  such  Person  or  Persons  being  Protest- 
ants as  should  have  inherited  Mid  enjoyed  the  same  jn  cage^ the  said 
person  or  persons  soe  reconciled  holding  Communion  or  Profegsing  or 
Marrying  as  aforesaid  were  naturally  dead  [And  that  every  King 
and  Queen  of  this  Realme  who  at  any  time  hereafter  shall  come  to 
and  succeede  in  the  Imperiall  Crowne  of  this  Kingdome  shall  on  the 
first  day  of  the  meeting  of  the  first  Parlyament  next  after  his  or  her 
comeing  to  the  Crowne  sitting  in  his  or  her  Throne  in  the  House  of 
Peeres  in  the  presence  of  the  Lords  and  Commons  therein  assembled 
or  at  his  or  her  Coronation  before  such  person  or  persons  who  shall 
administer  the  Coronation  Oath^to  him  or  her  at  the  time  of  his  or 
her  takeing  the  said  Oath  (which  shall  first  happen)  make  subscribe 
and  audibly  repeate  the  Declaration  mentioned  in  the  Statute1  made 
in  the  Thirtieth  yeare  of  the  Eaigne  of  King  Charles  the  Second 
Entituled  An  Act  for  the  more  effectual  Preserving  the  Kings 
Person  and  Government  by  disabling  Papists  from  sitting  in  either 
House  of  Parlyament  But  if  it  shall  happen  that  such  King  or 
Queene  upon  his  or  her  Succession  to  the  Crowne  shall  be  under  the 
Age  of  twelve  yeares  then  every  such  King  or  Queene  shall  make 
subscribe  and  audibly  repeate  the  said  Declaration  at  his  or  her 
Coronation  or  the  first  day  of  the  meeting  of  the  first  Parlyament  as 
aforesaid  which  shall  first  happen  after  such  King  or  Queene  shall 
have  attained  the  said  Age  of  twelve  yeares.]  All  which  their 
Majesty es  are  contented  and  pleased  shall  be  declared  enacted  and 
established  by  authority  of  this  present  Parlyament  and  shall  stand 
remaine  and  be  the  Law  of  this  Realme  for  ever  And  the  same  are 
by  their  said  Majestyes  by  and  with  the  advice  and  Consent  of  the 
Lords  Spirituall  and  Temporall  and  Commons  in  Parlyament  as- 
sembled and  by  the  Authority  of  the  same  declared  enacted  and 
established  accordingly. 

II.  And  be  it  further  declared  and  enacted  by  the  authority  afore- 
said That  from  and  after  this  present  Session  of  Parlyament  noe  Dis- 
pensation by  Non  obstante  of  or  to  any  Statute^or  any  part  thereof 
shall  be  allowed  but  the  same  shall  be  held,  void  .and  ol.noe  Effect 
except  a  Dispensation  be  allowed  of  in  such  Statute  and  except  in 
such  Cases  as  shall  be  specially  provided  for_by  one.  JOT  more  Bill  or 

be  .passed  dureing  this  present  Session  of  Parlyament. 

1  30  Cha.  II.  Stat.  2,  c.  i.     See  the  Declaration  annexed,  p.  62. 
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III.  Provided  that  noe  Charter  or  Grant  or  Pardon  granted  before 
the  three  and  twentieth  day  of  October  in  the  yeare  of  our  Lord  one 
thousand  six  hundred  eighty  nine  shall  be  anyways  impeached  or 
invalidated  by  this  Act  but  that  the  same  shall  be  and  remaine  of  the 
same  force  and  effect  in  Law  and  noe  other  then  as  if  this  Act  'had 
never  been  made. 

(See  Macaulay,  H.E.  i.  625  d  seq. ;  Hallam,  iii.  83  et  seq. ;  Alison,  L.C. 
ii.  32  and  63 ;  Gneist,  E.G.  611  ;  Rogers,  P.L.  i.  90 ;  and  for  the  Military 
Clauses  especially  Clode,  Military  Forces,  ch.  v.) 


THE 
DECLAEATION  AGAINST  TKANSUBSTANTIATION 

I  A.  B.  do  solemnly  and  sincerely  in  the  presence  of  God  profess 
testify  and  declare  that  I  do  believe  that  in  the  sacrament  of  the 
Lord's  Supper  there  is  not  any  transubstantiation  of  the  elements  of 
bread  and  wine  into  the  body  and  blood  of  Christ  at  or  after  the  con- 
secration thereof  by  any  person  whatsoever ;  and  that  the  invocation 
or  adoration  of  the  Virgin  Mary  or  any  other  saint,  and  the  sacrifice 
of  the  mass  as  they  are  now  used  in  the  Church  of  Home  are  super- 
stitious and  idolatrous,  and  I  do  solemnly  in  the  presence  of  God 
profess  testify  and  declare  that  I  do  make  this  declaration  and  every 
part  thereof  in  the  plain  and  ordinary  sense  of  the  words  read  unto 
me  as  they  are  commonly  understood  by  English  protestants  without 
any  evasion,  equivocation  or  mental  reservation  whatsoever  and  with- 
out  any  dispensation  already  granted  me  for  this  purpose  by  the 
Pope  or  any  other  authority  or  person  whatsoever,  or  without  any 
hope  of  any  such  dispensation  from  any  person  or  authority  whatso- 
ever or  without  thinking  that  I  am  or  can  be  acquitted  before  God  or 
man  or  absolved  of  this  declaration  or  any  part  thereof  although  the 
Pope  or  any  other  person  or  persons  or  power  whatsoever  should 
dispense  with  or  annul  the  same,  or  declare  that  it  was  null  and  void 
from  the  beginning. 

(At  the  Coronation  of  Queen  Anne  the  Declaration  was  inserted  before 
the  Coronation  oath,  and  this  was  also  done  at  the  Coronations  of  George  I. 
and  George  II.  From  the  Coronation  of  George  III.  till  to-day  the  custom 
has  been  for  the  Sovereign  to  read  the  Declaration  in  the  House  of  Lords. 
Strictly  speaking,  it  is  not  part  of  the  Coronation  oath.  A  Bill  to  modify 
the  Declaration  was  introduced  into  Parliament  in  1901,  but  was  not  pro- 
ceeded with.  See  Hansard,  Fourth  Series,  vol.  100,  and  ref .  under  Royal 
Declaration  Bill.) 
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XVIII 

THE  TRIENNIAL  ACT 

6  and  7  Will,  and  Mar.  Cap.  2,  1695. 


An  Act  for  the  frequent  Meeting  and  Calling  of  Parliaments.1 

I.  Whereas  by  the  ancient  Laws  and  Statutes  of  this  Kingdoml/^L  &&**fL 
frequent  Parliaments  ought  to  be  held    And  whereas  frequent  and<^  ^^U*"" 
new  Parliaments  tend  very  much  to  the  happy  Union  and  good    .     $  / 
Agreement  of  King  and  People  "We  Your  Majesties'  most  loyal  and 


obedient  Subjects  the  Lords  Spiritual  and  Temporal  and  Commons  in;  , 

this  present  Parliament  assembled  do  most  humbly  beseech  Your! 

most  excellent  Majesties  that  it  may  be  declared  and  enacted  in  this  *       — 

present  Parliament  and  it  is  hereby  declared  and  enacted  by  the 

King  and  Queens  most  excellent  Majesties  by  and  with  the  Advicej 

and  Consent  of  the  Lords  Spiritual  and  Temporal  and  Commons  inj 

this  present  Parliament  assembled  and  by  the  authority  of  the  same  "7~    LCO_L 

That  from  henceforth  a  Parliament  shall  be  holden  once  in  Three        Q»    »  '  -^ 

years  at  the  least.  / 

II.  And  be  it  further  enacted  by  the  authority  aforesaid  That    *-*y 
within  Three  at  the  farthest  from  and  after  the  Dissolution  of  this    "  A^JUi^ 
present  Parliament  and  so  from  time  to  time  for  ever  hereafter  within!  ft  * 
Three  years  at  the  farthest  from  and  after  the  determination  of  every 

other  Parliament  Legal  Writs  under  the  Great  Seal  shall  be  issued  byj 
directions  of  Your  Majesties  your  Heirs  and  Successors  for  assembling1 
and  holding  another  new  Parliament. 

III.  And  be  it  further  enacted  by  the  authority  aforesaid  That 
from  henceforth  no  Parliament  whatsoever  that  shall   at  any  time 
hereafter  Jbe  called  assembled  or  held  shall  have  any  continuance 
longer  than  for  Three  years  only  at  tbft  farthpat.  t.r>  V>P  grcmmfprl  from 
the  day  on  which  by  the  Writs  of  Summons  the  said  Parliament 
shall  be  appointed  to  meet. 

IV.  And  be  it  further  enacted  by  the  authority  aforesaid  That  this 
present  Parliament  shall  cease  and  determine  on  the  First  day  of 
November  which  shall  be  in  the  year  of  our  Lord  one  thousand  six 
hundred  ninety  six  unless  their  Majesties  shall  think  fit  to  dissolve 
it  sooner. 

(Rogers,  P.L.  i.  115  ;  Macaulay,  H.E.  ii.  407  et  seq.;  Hallam,  C.H.  iii. 
148.) 

1  Repealed  by  1  Geo.  I.  Stat.,  2  c.  38  (see  p.  117). 
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XIX 

THE  TRIAL   OF  TREASONS  ACT 
7  and  8  Will.  III.,  Cap.  3,1  1696. 

An  Ad  for  regulating  of  Trials  in  Cases  of  Treason  and  Misprision 
of  Treason. 

I.  Whereas  nothing  is  more  just  and  reasonable  than  that  Persons 
prosecuted  for  High  Treason  and  Misprision  of  Treason,  whereby  the 
Liberties,  Lives,  Honour,  Estates,  Blood  and  Posterity  of  the  Subject 
may  be  lost  and  destroyed,  should  be  justly  and  equally  tried  and 
that  Persons  accused  as  offenders  therein  should  not  be  debarred  of 
all  just  and  equal  Means  for  Defence  of  their  Innocencies  in  such 
cases ;  In  order  thereunto  and  for  the  better  Regulation  of  Trials  of 
Persons  prosecuted  for  High  Treason  and  Misprision  of  such  Treason 
Be  it  enacted  .  .  .  That  from  and  after  the  Five  and  twentieth  Day 
of  March  in  the  Year  of  our  Lord  One  thousand  six  hundred  ninety 
six  all  and  every  Person  and  Persons  whatsoever  that  shall  be  accused 
and  indicted  for  High  Treason  whereby  any  Corruption  of  Blood  may 
or  shall  be  made  ...  or  for  Misprision  of  such  Treason,  shall  have 

/  a  true  Copy  of  the  whole  Indictment  but  not  the  Names  of  the 
Witnesses  delivered  unto  them  or  any  of  them  Five  Days  at  the  least 
before  he  or  they  shall  be  tried  for  the  same,  whereby  to  enable  them 
and  any  of  them  respectively  to  advise  with  Counsel  thereupon  to 
plead  and  make  their  Defence  his  or  their  Attorney  or  Attorney's 
Agent  or  Agents  or  any  of  them  requiring  the  same  and  paying  the 

/7  Officer  his  reasonable  Fees  for  writing  thereof  not  exceeding  Five 
Shillings  for  the  Copy  of  such  Indictment,  And  that  every  Person  so 
accused  and  indicted  arraigned  or  tried  for  any  such  Treason  as  afore- 
said or  for  Misprision  of  such  Treason  from  and  after  the  said  time 
shall  be  received  and  admitted  to  make  his  and  their  full  Defence  by 

y  Counsel^  learned  in  the  Law  and  to  make  any  Proof  that  he  or  they 

<  can  produce  by  lawful  Witness  or  Witnesses  who  shall  then  be  upon 
Oath  for  his  and  their  just  Defence  in  that  behalf,  And  in  case  any 
Persons  or  Persons  so  accused  or  indicted  shall  desire  Counsel  the 
Court  before  whom  such  Person  or  Persons  shall  be  tried  or  some 
Judge  of  that  Court  shall  and  is  hereby  authorized  and  required 

1  See  also  7  Anne,  c.  21.  Repealed  in  part  30  and  31  Viet.  c.  59,  and  51  and 
52  Viet.  c.  3. 
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immediately  upon  his  or  their  request  to  assign  to  such  Person  or 
Persons  such  and  so  many  Counsel,  not  exceeding  Two,  ...  to  whom 
such  Counsel  shall  iave  free  access  at  all  seasonable  Hours  Aji  Law 


or  Usage  to  the  Contrary  notwithstanding. 

II.  And  be  it  further  enacted,  That  from  and  after  the  said  [date] 
...  no  Person  or  Persons  whatsoever  shall  be  indicted,   tried  or 
attainted  of  High  Treason  whereby  any  Corruption  of  Blood  may 
or  shall  be  made  ...  or  of  Misprision  of  such  Treason  but  by  and 
upon  the  Oaths  and  Testimony  of  Two  lawful  "Witnesses  either  both 
of  them  to  the  same  overt  act  or  one  of  them  to  one  and  another  of 
them  to  another  overt  act  of  the  same  Treason,  unless  the_.  Party 
indicted  and  arraigned  or  tried  shall  willingly  without  Violence  and 
in  open  Court  confess  the  s_ame  or  shall  qfoffd  mute  or  refuse  to  plead, 
or  in  cases  of  High  Treason  shall  peremptgrily_j;hallenge  above  the 
Number  of  Thirty-five  of  the  Jury.  Any  Law  Statute  or  Usage  to 
the  contrary  notwithstanding. 

III.  Provided  always  that  any  Person  or  Persons  being  indicted 
as  aforesaid  for  any  the  Treasons  or  Misprisions  of  the  Treasons  afore- 
said may  be  outlawed  and  thereby  attainted  of  or  for  any  of  the 
said  Offences  of  Treason  or  Misprision  of  Treason,  And  in  cases  of 
the  High  Treasons  aforesaid  whereby  the  Law  after  such  Outlawry 
the  Party  outlawed  may  come  in  and  be  tried  he  shall  upon  such 
Trial  have  the  Benefit  of  this  Act. 

IV.  And  be  it  further  enacted  .  .  .  That  if  Twojor  more  distinct 
Treasons  of  diverse  Heads  or  Kinds  shall  be  alleged  in  one  Bill  of 
Indictment,  one  "Witness  produced  to  prove  one  of  the  said  Treasons 
andjmother  "Witness  produced  to  prove  anotheJLJ^lJifi-^aid^Ta^asons 
shall  not  be  deemed  or  taken  to  be  Two  Witnesses  to  the  same 
Treason  within  the  Meaning  of  this  Act. 

V.  And  to  the  intent  that  the  Terror  and  Dread  of  such  Criminal 
Accusations  may  in  some  reasonable  time  be  removed,  Be  it  further 
enacted  .  .  .  That  from  and  after  the  said  [date]  ...  no  Person  or 
Persons  whatsoever  shall  be  indicted  tried  or  prosecuted  for  any  such^* 
Treason  as  aforesaid  or  for  Misprision  of  such  Treason  that  shall  'bejbsW*^ 
committed  or  done  within  the  Kingdom  of  England  Dominion  of  1         ^  •*•  ^ 
Wales  or  Town  of  Berwick  upon  Tweed  after  the  said  [date]  ...        c\-  • 
unless  the  same  Indictment  be  found  by  a  Grand  Jury  within  Three 

years  next  after  the  Treason  or  Offence  done  and  committed.  And 
that  no  Person  or  Persons  shall  be  prosecuted  for  any  such  Treason 
or  Misprision  of  such  Treason  committed  or  done  or  to  be  committed 
or  done  within  the  Kingdom  of  England  Dominion  of  Wales  or 
Town  of  Berwick  upon  Tweed  before  the  said  [date]  .  .  .  unless 
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he  or  they  shall  be  indicted  thereof  within  Three  Years  after  the 
said  Five  and  twentieth  Day  of  March. 

VI.  Always  provided  and  excepted  that  if  any  Person  or  Persons 
whatsoever  shall  be  guilty  of  designing  endeavouring  or  attempting 
any  Assassination  on  the  Body  of  the  King  by  Poison  or  otherwise 
such  Person  or  Persons  may  be  prosecuted  at  any  time  notwithstand- 
ing the  aforesaid  Limitation ; 

VII.  And  that  all   and  every  Person  or  Persons  who  shall   be 
accused,  indicted  such  or  tried  for  Treason  as  aforesaid  or  for  Mis- 
prision  of  such  Treason  after  the  said  [date]  shall  have  Copies  of  the 
Panel  of  the  Jurors  who  are  to  try  them,  duly  returned  by  the  Sheriff 
and  delivered  unto  them  and  every  of  them  so  accused  and  indicted 
respectively,  Two  Days  at  the  least  Before  he  or  they  shall  be  tried 
for  the  same,  And  that  all  Persons  so  accused  and  indicted  for  any 
such  Treason  as  aforesaid  shall  have  the  like  Process  of  the  Court 
where  they  shall  be  tried  to  compel  their  Witnesses  to  appear  for 
them  at  any  such  Trial  or  Trials  as  is  usually  granted  to  compel 
Witnesses  against  them. 

VIII.  And  be  it  further  enacted,  That  noJE I vidence  shall  be  admitted 
or  given  of  any  overt  Act  that  is  not  expressly  laid  in  the  Indictment 
agalmsFany  Person  JOT  Persons  whatsoever. 

IX.  Provided  also,  .  .  .  That  no  Indictment  for  any  of  the  Offences 
•    I       -iaforesaid  nor  any  Process  or  Return  thereupon  shall  be  quashed 

on  the  Motion  of  the  Prisoner  or  his  Counsel  for  miswriting  mis- 
£-A*,rvULet'Spelling  false  or  improper  Latin,  unless  Exception  concerning  the 
same  be  taken  and  made  in  the  respective  Court  where  such  Trial 
shall  be  by  the  Prisoner  or  his  Council  assigned  before  any  Evidence 
given  in  open  Court  upon  such  Indictment ;  NOT  shall  any  such  mis- 
writing,  misspelling,  false  or  improper  Latin  after  the  Conviction  on 
such  Indictment  be  any  Cause  to  stay  or  arrest  Judgement  thereupon; 
But  nevertheless  any  Judgement  given  upon  such  Indictment  shall 
and  may  be  liable  to  be  reversed  upon  a  Writ  of  Error  in  the  same 
manner  and  no  other  than  as  if  this  Act  had  not  been  made. 

X.  And  whereas  by  the  good  Laws  of  this  Kingdom  in  Cases  of 
Trials  of  Commoners  for  their  Lives  a  Jury  of  Twelve  Freeholders 
must  all  agree  in  one  Opinion  before  they  can  bring  a  Verdict_either 
for  Acquittal  or~Condemnation  of  the  Prisoner.     And  whereas  upon 
tn"e  Trials  of  Peers  or  Peeresses  a  Major  Vote  is  sufficient  either  to 
acquit  or  condemn,  Be  it  further  enacted  .  .  .  That  upon  the  Trial  of 
any  Peer  or  Peeress  either  for  Treason  or  Misprision  allj/he  Peers  who 
have  a  right  to  sit  and  vote  in  Parliament  shall  be  duly  summoned 
Twenty  Days  at  least  before  every  such  Trial,  And  that  every  Peer 
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so  summoned  and  appearing  at  such  Trial  shall  vote  in  the  Trial  of  -t&*f 
such  Peer  or  Peeress  so  to  be  tried,  every  such  Peer  first  taking  the  ' 
Oaths  mentioned  in  an  Act  of  Parliament  made  in  the  First  Year 
the  Keign  of  King  "William  and  Queen  Mary  l  .  .  .  And  also  every 
such  Peer  subscribing  and  audibly  repeating  the  Declaration  mentioned 
in  an  Act2  for  the  more  effectual  preserving  the  Kings  Person  and 
Government  by  disabling  Papists  from  sitting  in   either  House   of 
Parliament  and  made  in  the  Thirtieth  Year  of  the  Reign  of  the  late 
King  Charles  the  Second. 

XI.  Provided  always  That  neither  this  Act  nor  any  thing  therein 
contained  shall  any  ways  extend  or  be  construed  to  extend  to  any  Im- 
peachment or  other  Proceedings  in  Parliament  in  any  Kind  whatever.3 

XII.  Provided  also  That  neither  this  Act  nor  any  thing  therein 
contained  shall  any  "ways  extend  to  any  Indictment  of  High  Treason 

f°r  counterfeiting  His  Majesty's; 


Coin,  His  Great^  Seal  or  Privy  Seal,  His  Sign  Manual  or  Privy 
Signet.4 
(Hallam,  C.H.  iii.  150  et  seq.  ;  Macaulay,  H.E.  ii.  312  ;   Stephen,  H.C.L. 
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12  and  13  Will.  III.  Cap.  2,5  1701. 

An  Act  for  the  further  Limitation  of  the  Grown  and  better  securing 
the  Rights  and  Liberties  of  the  Subject. 

I.  Whereas  in  the  First  Year  of  the  Reign  of  Your  Majesty  and  of 
our  late  most  gracious  Sovereign  Lady  Queen  Mary  (of  blessed 
Memory)  An  Act  of  Parliament  was  made  intituled  An  Act6  for 
declaring  the  Rights  and  Liberties  of  the  Subject  and  for  settling 
the  Succession  of  the  Crown  wherein  it  was  (amongst  other  things) 
enacted  established  and  declared  That  the  Crown  and  Regal  Govern- 
ment of  the  Kingdoms  of  England  France  and  Ireland  and  the 
Dominions  thereunto  belonging  should  be  and  continue  to  Your 

1  Will,  and  Mar.  c.  8  (see  p.  69). 

2  30  Cha.  II.  Stat.  2,  c.  i.     Repealed  34  and  35  Viet.  c.  48. 

3  See  20  Geo.  II.  c.  30. 

4  See  2  and  3  Anne,  c.  20,  §  43.     Repealed  30  and  31  Viet.  c.  59. 

5  Repealed  in  part  44  and  45  Viet.  c.  59. 

6  1  W.  and  M.  Sess.  2,  c.  2. 
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Majesty  and  the  said  late  Queen  during  the  joint  Lives  of  Your 
Majesty  and  the  said  Queen  and  to  the  Survivor  And  that  after  the 
Decease  of  Your  Majesty  and  of  the  said  Queen  the  said  Crown  and 
Regal  Government  should  be  and  remain  to  the  Heirs  of  the  Body 
of  the  said  late  Queen  And  for  Default  of  such  Issue  to  her  Royal 
Highness  the  Princess  Ann  of  Denmark  and  the  Heirs  of  her  Body 
And  for  Default  of  such  Issue  to  the  Heirs  of  the  Body  of  Your 
Majesty  And  it  was  thereby  further  enacted  That  all  and  every 
Person  and  Persons  that  then  were  or  afterwards  should  be  reconciled 
to  or  shall  hold  Communion  with  the  See  or  Church  of  Rome  or 
should  profess  the  Popish  Religion  or  marry  a  Papist  should  be  ex- 
cluded and  are  by  that  Act  made  forever  incapable  to  inherit  possess 
or  enjoy  the  Crown  and  Government  of  this  Realm  and  Ireland  and 
the  Dominions  thereunto  belonging  or  any  part  of  the  same  or  to 
have  use  or  exercise  any  regal  Power  Authority  or  Jurisdiction  within 
the  same  And  in  all  and  every  such  Case  or  Cases  the  People  of  these 
Realms  shall  be  and  are  thereby  absolved  of  their  Allegiance  And 
that  the  said  Crown  and  Government  shall  from  time  to  time  descend 
to  and  be  enjoyed  by  such  Person  or  Persons  being  Protestants  as 
should  have  inherited  and  enjoyed  the  same  in  case  the  said  Person  or 
Persons  so  reconciled  holding  Communion  professing  or  marrying  as 
aforesaid  were  naturally  dead;  After  the  making  of  which  Statute  and 
the  Settlement  therein  contained  Your  Majesty's  good  Subjects  who 
were  restored  to  the  full  and  free  Possession  and  Enjoyment  of  their 
Religion  Rights  and  Liberties  by  the  Providence  of  God  giving 
Success  to  Your  Majesty's  just  Undertakings  and  unwearied  En- 
deavours for  that  Purpose  had  no  greater  temporal  Felicity  to  hope 
or  wish  for  than  to  see  a  Royal  Progeny  descending  from  Your 
Majesty  to  whom  (under  God)  they  owe  their  Tranquillity  and  whose 
Ancestors  have  for  many  Years  been  principally  Assertors  of  the 
reformed  Religion  and  the  Liberties  of  Europe  and  from  our  said 
most  gracious  Sovereign  Lady  whose  Memory  will  always  be  precious 
to  the  Subjects  of  these  Realms;  And  it  having  since  pleased  Almighty 
God  to  take  away  our  said  Sovereign  Lady  and  also  the  most  hopeful 
Prince  William  Duke  of  Gloucester  (the  only  Surviving  Issue  of  Her 
Royal  Highness  the  Princess  Ann  of  Denmark)  to  the  unspeakable 
Grief  and  Sorrow  of  Your  Majesty  and  Your  said  good  Subjects  who 
under  such  Losses  being  sensibly  put  in  mind  that  it  standeth  wholly 
in  the  Pleasure  of  Almighty  God  to  prolong  the  Lives  of  Your  Majesty 
and  of  Her  Royal  Highness  and  to  grant  to  Your  Majesty  or  to  Her 
Royal  Highness  such  Issue  as  may  be  inheritable  to  the  Crown  and 
Regal  Government  aforesaid  by  the  respective  Limitations  in  the  said 
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recited  Act  contained  do  constantly  implore  the  Divine  Mercy  for 
those  Blessings;  And  Your  Majesty's  said  Subjects  having  Daily  Ex- 
perience of  Your  Royal  Care  and  Concern  for  the  present  and  future 
Welfare  of  these  Kingdoms  and  particularly  recommending  from 
Your  Throne  a  further  Provision  to  be  made  for  the  Succession  of  the 
Crown  in  the  Protestant  Line  for  the  Happiness  of  the  Nation  and 
the  Security  of  our  Religion ;  And  it  being  absolutely  necessary  for  the 
Safety  Peace  and  Quiet  of  this  Realm  to  obviate  all  Doubts  and  Con- 
tentions in  the  same  by  reason  of  any  pretended  Titles  to  the  Crown 
and  to  maintain  a  Certainty  in  the  succession  thereof  to  which  Your 
Subjects  may  safely  have  Recourse  for  their  Protection  in  case  the 
Limitations  in  the  said  recited  Act  should  determine  Therefore  for  a 
further  Provision  of  the  Succession  of  the  Crown  in  the  Protestant 
Line  We  Your  Majesty's  most  dutiful  and  Loyal  Subjects  the  Lords 
Spiritual  and  Temporal  and  Commons  in  this  present  Parliament 
assembled  do  beseech  Your  Majesty  that  it  may  be  enacted  and 
declared  and  be  it  enacted  and  declared  by  the  King's  most  Excellent 
Majesty  by  and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal  and  Commons  in  this  present  Parliament  assembled  and 
by  the  Authority  of  the  same  That  the  most  excellent  Princess  Sophia 
Electress  and  Duchess  Dowager  of  Hanover  Daughter  of  the  most 
Excellent  Princess  Elizabeth  late  Queen  of  Bohemia  Daughter  of  our 
late  Sovereign  Lord  King  James  the  First  of  happy  Memory  be  and  is 
hereby  declared  to  be  the  next  in  Succession  in  the  Protestant  Line 
to  the  Imperial  Crown  andJDignity  to  the  said  Realms  ot  England 
France  and  Ireland  and  of  the  Dominions  thereunto  belonging  after 
His  Majesty  and  the  Princess  Ann  of  Denmark  and  in  Default  of 
Issue  of  the  said  Princess  Ann  and  of  His  Majesty  respectively 
and  that  from  and  after  the  Deceases  of  His  said  Majesty  our  now 
Sovereign  Lord  and  of  Her  Royal  Highness  the  Princess  Ann  of 
Denmark  and  for  Default  of  Issue  of  the  said  Princess  Ann  and  of 
His  Majesty  respectively  the  Crown  and  Regal  Government  of  the 
said  Kingdoms  of  England  France  and  Ireland  and  of  the  Dominions 
thereunto  belonging  with  the  Royal  State  and  Dignity  of  the  said 
Realms  and  all  the  Honours  Styles  Titles  Regalities  Prerogatives  Powers 
Jurisdictions  and  Authorities  to  the  same  belonging  and  appertaining 
sJiall  be  remain  and  continue  to  the  said  most  Excellent  Princess 
Sophia  and  the  Heirs  of  her  Body  being  Protestants;  And  thereunto 
the  said  Lords  Spiritual  and  Temporal  and  Commons  shall  and  will 
in  the  Name  of  all  the  People  of  this  Realm  most  humbly  and  faith- 
fully submit  themselves  their  Heirs  and  Posterities  and  do  faithfully 
promise  That  after  the  Deceases  of  His  Majesty  and  Her  Royal  High- 


90  STATUTES   AND  DOCUMENTS 

ness  and  the  failure  of  the  Heirs  of  their  respective  Bodies  to  stand 
to  maintain  and  defend  the  said  Princess  Sophia  and  the  Heirs  of  her 
Body  being  Protestants  according  to  the  Limitation  and  Succession  of 
the  Crown  in  this  Act  specified  and  contained  to  the  jitmost  of  their 
Powers  with  their  Lives  and  Estates  against  all  Persons  whatsoever 
that  shall  attempt  anything  to  the  contrary. 

II.  Provided  always  and  it  is  hereby  enacted  That  all  and  every 
Person  and  Persons  who  shall  or  may  take  or  inherit  the  said  Crown 
by  virtue  of  the  Limitation  of  this  present  Act  and  is  are  or  shall  be 
reconciled  to  or  shall  hold  Communion  with  the  See  or  Church  of 
Rome  or  shall  profess  the  Popish  Religion  or  shall  marry  a  Papist 
shall  be  subject  to  such  Incapacities  as  in  such  Case  or  Cases  are  by 
the  said  recited  Act  provided  enacted  and  established  and  that  every 
King  and  Queen  of  this  Realm  who  shall  come  to  and  succeed  in  the 
Imperial  Crown  by  virtue  of   this  Act  shall  have  the  Coronation 
Oath  administered  to  him  her  or  them  at  their  respective  Coronations 
according  to  the  Act  of  Parliament1  made  in  the  First  Year  of  the 
Reign  of  His  Majesty  and  the  said  late  Queen  Mary  intituled  An 
Act  for  establishing  the  Coronation  Oath  and  shall  make  subscribe 
and  repeat  the  Declaration  in  the  Act  first  above  recited  mentioned 
or  referred  to  in  the  Manner  and  Form  thereby  prescribed. 

III.  And  whereas  it  is  requisite  and  necessary  that  some  further 
Provision  be  made  for  securing  our  Religion  Laws  and  Liberties  from 
and   after  the   Death_of    His   Majesty  and   the   Princess   Ann  _of 
Denmark  and  inJDefault  of  Issue  ofjihe  Body  of_  the  jsaid.  Princess 
and  of  his  Majesty  respectively  Be  it  enacted  by  the  King's  most 
excellent  Majesty  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal  and  Commons  in  Parliament  assembled  and 
by  the  Authority  of  the  same 

That  whosoever  shall  hereafter  come  to  the  Possession   of   this 


_ 

shall  join  in  Communion  with  the  Church  of  England  as  by 
Law  established.  JtrvwOo    T«u  XL^V 

That  in  case  the  Crown  and  Imperial  Dignity  of  this  Realm  shall 
hereafter  come  to  any  Person  not  being  a  Native  of  this  Kingdom  of 
England  this  Nation  _be  not  obliged_to  engage  in  anyJWar  for  the 
Defence  of  any  Dominions  or  Territoriesjwhich  do  notjbelong  to  the 
Crown  of  England_wi^bout  the  consent  of  Parliament. 

That  no  Person  who  shall  hereafter  come  to  the  possession  of  the 
Crown  shall  go  out  of  the  Dominions  of  England  Scotland  and 
Ireland  without  the  consent  of  Parliament.2 


1  W.  and  M.  Sess.  1  c.  6,  (see  p.  65).        L      ^  -f- 

2  Repealed  by  1  Geo.  I.  Stat.  2,  c.  51.        *»    - 
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Ttat  from  and  after  the  Time  that  the  further  Limitation  by  this 
Actyall  Matters  l  and  Things  relating  to  the  weU  jgverning  of  this 
Kingdom  which  are  properly  cognizable  in  the  Privy  Council  by  the 
Laws  and  Customs  of  this  Kealm  shall  be  transacted  there  and  all 
Resolutions  taken  thereupon  shall  be  signed  by  such  of  the 
Council  as  shall  advise  and  consent  to  the  same. 

That2  after  the  said  Limitation  shall  take  Effect  as  aforesaid  no 
Person  born  out  of  the  Kingdoms  of  England  Scotland  or  Ireland 
or  the  Dominions  thereunto  belonging  (although  he  be  naturalized 
and  made  a  Denizen)  (except  such  as  are  born  of  English  parents) 
shall  be  capable  to  be  of  the  Privy  Council  or  a  Member  of  either 
House  of  Parliament  or  to  enjoy  any_  Office  or  Place  of  Trust  either 
Civil  or  Military  or  to  have  any  Grant  of  Lands  Tenements  or 
Hereditaments  from  the  Crown  jo  himself  or  to  any  other  or  others" 
in  trust  for  him. 

That  no  Person  who  has  an  Office  or  Place^fJ?rofit_under 


King  or  r^ejy^s^^ejision_  Jrom_the  Crown  shall  be  capable  of 
serving  as  a  Member  of  the  House  of  Commons.3 

That  after  the  said  Limitation  shall  take  Effect  as  aforesaid  Judges 
Commissions  be  made  Quam  diu  se  bene  Gesserint  and  their  Salaries  J 
ascertained  and  established  butjipon  the  Address  of  both  Houses  of  i 
Parliament  it  may  be  lawful  to  remove  them. 

That  no  Pardon  under  the  Great  Seal  of  England  be  pleadable  to 
an  Impeachment  by  t|he  pojflmons  in  Parliament. 

IV.  And  whereas  the  Laws  of  England  are  the  Birthright  of  the 
People  thereof  and  all  the  Kings  and  Queens  who  shall  ascend  the 
Throne  of  this  Realm  ought  to  administer  the  Goverment  of  the 
same  according  to  the  said  Laws  and  all  their  Officers  and  Ministers 
ought  to  serve  them  respectively  according  to  the  same  The  said 
Lords  Spiritual  and  Temporal  and  Commons  do  therefore  further 
humbly  pray  That  all  the  Laws  and  Statutes  of  this  Realm  for 
securing  the  established  Religion  and  Rights  and  Liberties  of  the 
People  thereof  and  ajU^other  Laws  and  Statutes  of  tHe~same  now  In 
Force  jmay  be  ratified  and  confirmed  And  the  same  are  by  His 
Majesty  by  and  with  the  A3  vice  alid~Consenr~bT~the'"  said  Lords 

U          .  I/  •/  _  _,  ____  ..__  .    __  .  ---  — 

Spiritual  and  Temporal  and   Commons   and  _by  ^Authority  of   the 
same  ratified  and  confirmed  accordingly. 

(Hallam,  C.H.  iii.  179  ;  Rogers,  P.L.  i.  161  ;  Ranke,  H.E.  v.  226  et  seq.  ; 
and  authorities  for  Bill  of  Rights.) 

1  Repealed  by  4  and  5  Anne,  c.  20,  §  27. 

2  Repealed  by  7  an3T  Viet.  c.  id,  and  33  Viet.  c.  14,  §  7. 

Modified  by  4  and  5  Anne,  c.  20  ;  6  Anne,  c.  7  ;  1  Geo.  I.  Stat.  2,  c.  56. 
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XXI 

THE  ACT  FOR  THE  UNION  WITH 
SCOTLAND 

5  Anne,  Cap.  II,1  1706. 

An  Act  for  the  Union  of  the  Two  Kingdoms  of  England  and  Scotland. 

Most  gracious  Sovereign 

Whereas  Articles  of  Union  were  agreed  on  the  Twenty-second  Day 
of  July  in  the  Fifth  Year  of  Your  Majesty's  Reign  by  the  Com- 
missioners nominated  on  Behalf  of  the  Kingdom  of  England  under 
Your  Majesty's  Great  Seal  of  England  bearing  Date  at  Westminster 
the  Tenth  Day  of   April   then   last  past  in  pursuance  of  an  Act 
of  Parliament  made  in  England  in  the  Third  Year  of  Your  Majesty's 
Reign  and  the  Commissioners  nominated  on  Behalf  of  the  Kingdom 
of  Scotland  under  Your  Majesty's  Great  Seal  of  Scotland  bearing 
Date  the  Twenty-second  Day  of  February  in  the  Fourth  Year  of 
Your  Majesty's  Reign  in  pursuance  of  the  Fourth  Act  of  the  Third 
Session  of  the  Present  Parliament  of  Scotland  to  treat  of  and  con- 
cerning an  Union  of  the  said  Kingdoms ;  And  whereas  an  Act  hath 
passed  in  the  Parliament  of  Scotland  at  Edinburgh  the  Sixteenth 
Day  of  January  in  the  Fifth  Year  of  Your  Majesty's  Reign  wherein 
'tis  mentioned  that  the  Estates  of  Parliament  considering  the  said 
Articles  of  Union  of  the  Two  Kingdoms  had  agreed  to  and  approved 
of  the  said  Articles  of  Union  with  some  Additions  and  Explanations 
and  that  Your  Majesty  with  Advice  and  Consent  of  the  Estates  of 
Parliament  for  establishing  the  Protestant  Religion  and  Presbyterian 
Church  Government  within  the  Kingdom  of  Scotland  had  passed  in 
the  same  Session  of  Parliament  an  Act  intituled  Act  for  securing  of 
the  Protestant  Religion  and  Presbyterian  Church  Government  which 
by  the  Tenor  thereof  was  appointed  to  be  inserted  in  any  Act  ratify- 
ing the  Treaty  and  expressly  declared  to  be  a  fundamental  and  essential 
Condition  of  the  said  Treaty  or  Union  in  all  Times  coming,  the  Tenor 
of  which  Articles  as  ratified  and  approved  of  with  Additions  and 
Explanations  by  the  said  Act  of  Parliament  of  Scotland  follows. 

ARTICLE  I.  That  the  Two  Kingdoms  of  England  and  Scotland 
shall  upon  the  First  Day  of  May  which  shall  be  in  the  Year  one 
thousand  seven  hundred  and  seven  and  for  ever  after  be  united  into 

1  Cited  as  5  and  6  Anne,  c.  8,  in  common  printed  editions.  Repealed  in  part 
Stat.  Law  Rev.  Act,  1867. 
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one  Kingdom  by  the  Name  of  Great  Britain  and  that  the  Ensigns 
Armorial  of  the  said  United  Kingdom  be  such  as  Her  Majesty  shall 
appoint  and  the  Crosses  of  St.  George  and  St.  Andrew  be  conjoined 
in  such  Manner  as  Her  Majesty  shall  think  fit  and  used  in  all  Flags 
Banners  Standards  and  Ensigns  both  at  Sea  and  Land. 

ARTICLE  II.  That  the  Succession  to  the  Monarchy  of  the  United 
Kingdom  of  Great  Britain  and  of  the  Dominions  thereunto  belonging 
after  Her  most  Sacred  Majesty  and  in  Default  of  Issue  of  Her 
Majesty  be  remain  and  continue  to  the  most  Excellent  Princess 
Sophia  Electoress  and  Duchess  Dowager  of  Hanover  and  the  Heirs 
of  Her  Body  being  Protestants  upon  whom  the  Crown  of  England  is 
settled  by  an  Act  of  Parliament  made  in  England  in  the  Twelfth 
Year  of  the  Keign  of  His  late  Majesty  King  William  the  Third 
intituled  An  Act  for  the  further  Limitation  of  the  Crown  and  better 
securing  the  Rights  and  Liberties  of  the  Subject;  And  that  all 
Papists  and  Persons  marrying  Papists  shall  be  excluded  from  and 
forever  incapable  to  inherit  possess  or  enjoy  the  Imperial  Crown  of 
Great  Britain  and  the  Dominions  thereunto  belonging  or  any  part 
thereof  and  in  every  such  case  the  Crown  and  Government  shall  from 
time  to  time  descend  to  and  be  enjoyed  by  such  Person  being  a 
Protestant  as  should  have  inherited  and  enjoyed  the  same  in  case  such 
Papist  or  Person  marrying  a  Papist  was  naturally  dead  according  to 
the  Provision  for  the  Descent  of  the  Crown  of  England  made  by 
another  Act  of  Parliament  in  England  in  the  First  Year  of  the  Reign 
of  Their  late  Majesties  King  William  and  Queen  Mary  intituled  An 
Act  declaring  the  Rights  and  Liberties  of  the  Subject  and  settling 
the  Succession  to  the  Crown. 

ARTICLE  III.  That  the  United  Kingdom  of  Great  Britain  be 
represented  by  One  and  the  same  Parliament  to  be  styled  the  Par- 
liament of  Great  Britain. 

ARTICLE  IV.  That  all  the  Subjects  of  the  United  Kingdom  of 
Great  Britain  shall  from  and  after  the  Union  have  full  Freedom  and 
Intercourse  of  Trade  and  Navigation  to  and  from  any  Port  or  Place 
within  the  said  United  Kingdom  and  the  Dominions  and  Plantations 
thereunto  belonging  and  that  there  be  a  Communication  of  all  other 
Rights  Privileges  and  Advantages  which  do  or  may  belong  to  the 
Subjects  of  either  Kingdom  except  where  it  is  otherwise  expressly 
agreed  in  these  Articles. 


(Article  V.  declares  all  Scotch  ships  to  be  British.) 
ARTICLE  VI.   That  all  parts  of  the  United  Kingdom  for  ever  from 
and  after  the  Union  shall  have  the  same  Allowances  Encouragements 


94  STATUTES   AND   DOCUMENTS 

and  Drawbacks  and  be  under  the  same  Prohibitions  Restrictions  and 
Regulations  of  Trade  and  liable  to  the  Same  Customs  and  Duties  on 
Import  and  Export,  And  that  the  Allowances  Encouragements  and 
Drawbacks  Prohibitions  Restrictions  and  Regulations  of  Trade  and 
the  Customs  and  Duties  on  Import  and  Export  settled  in  England 
when  the  Union  commences  shall  from  and  after  the  Union  take 
place  throughout  the  whole  United  Kingdom,  excepting  and  reserving 
the  Duties  upon  Export  and  Import  of  such  particular  Commodities 
from  which  any  Persons  the  Subjects  of  either  Kingdom  are  specially 
liberated  and  exempted  by  their  Private  Rights  which  after  the 
Union  are  to  remain  safe  and  entire  to  them  in  all  Respects  as  before 
the  same.  .  .  .  [Scotch  Cattle  imported  into  England  to  be  subject 
only  to  the  same  duties  as  English  Cattle], 

(Article  VII.  Scotland  to  be  liable  to  the  English  Excise. 
Article  VIII.  The  Salt  Duties. 
Article  IX.  The  Land  Tax. 

Articles  X.,  XL,  XII.,  XIII.  "  Stampt  Vellum,  Window  Tax,  Coals, 
Culm  and  Cynders  and  Malt.") 

ARTICLE  XIV.  That  the  Kingdom  of  Scotland  be  not  charged 
with  any  other  Duties  laid  on  by  the  Parliament  of  England  before  the 
Union  except  these  consented  to  in  this  Treaty  in  regard  it  is  agreed 
that  all  necessary  Provision  shall  be  made  by  the  Parliament  of 
Scotland  for  the  Public  Charge  and  Service  of  that  Kingdom  for 
the  Year  one  thousand  seven  hundred  and  seven,  Provided  neverthe- 
less that  if  the  Parliament  of  England  shall  think  fit  to  lay  any 
further  Impositions  by  way  of  Customs  or  such  Excises  with  which 
by  virtue  of  this  Treaty  Scotland  is  to  be  charged  equally  with 
England  in  such  case  Scotland  shall  be  liable  to  the  same  Customs  and 
Excises  and  have  an  Equivalent  to  be  settled  by  the  Parliament  of 
Great  Britain  with  this  further  Provision  That  any  Malt  to  be  made 
and  consumed  in  that  part  of  the  United  Kingdom  now  called 
Scotland  shall  not  be  charged  with  any  Imposition  on  Malt  during 
this  present  War.  And  seeing  it  cannot  be  supposed  that  the  Parlia- 
ment of  Great  Britain  will  ever  lay  any  sort  of  Burthens  upon  the 
United  Kingdom  but  what  they  shall  find  of  Necessity  at  Time  for 
the  Preservation  and  Good  of  the  Whole  and  with  due  regard  to  the 
Circumstances  and  Abilities  of  every  part  of  the  United  Kingdom, 
therefore  it  is  agreed  that  there  be  no  further  Exemption  insisted 
upon  for  any  part  of  the  United  Kingdom  but  that  the  Consideration 
of  any  Exemptions  beyond  what  are  already  agreed  on  in  this  Treaty 
shall  be  left  to  the  Determination  of  the  Parliament  of  Great  Britain. 
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(Article  XV.  deals  with  equivalents  in  duties  as  between  the  two 
kingdoms,  and  provides  "  That  all  the  public  debts  of  the  Kingdom  of 
Scotland,  as  shall  be  adjusted  by  this  present  parliament  shall  be  paid, 
and  that  two  thousand  pounds  per  annum  for  the  space  of  seven  years 
shall  be  applied  towards  encouraging  and  promoting  the  manufacture  of 
coarse  wool.") 

ARTICLE  XVI.  That  from  and  after  the  Union  the  Coin  shall  be 
of  the  same  Standard  and  Value  throughout  the  United  Kingdom 
as  now  in  England  and  a  Mint  shall  be  continued  in  Scotland  under 
the  same  Rules  as  the  Mint  in  England  and  the  present  Officers  of  the 
Mint  continued  subject  to  such  Regulations  and  Alterations  as  Her 
Majesty  Her  Heirs  or  Successors  or  the  Parliament  of  Great  Britain 
shall  think  fit. 

ARTICLE  XVII.  That  from  and  after  the  Union  the  same  Weights 
and  Measures  shall  be  used  throughout  the  United  Kingdom,  as  are 
now  established  in  England  and  Standards  of  Weights  and  Measures 
shall  be  kept  by  those  Burghs  in  Scotland  to  whom  the  keeping  the 
Standards  of  Weights  and  Measures  now  in  use  there  does  of  Special 
Right  belong.  All  which  Standards  shall  be  sent  down  to  such 
respective  Burghs  from  the  Standards  kept  in  the  Exchequer  at 
Westminster  subject  nevertheless  to  such  Regulations  as  the  Parlia- 
ment of  Great  Britain  shall  think  fit. 

ARTICLE  XVIII.  That  the  Laws  concerning  Regulation  of  Trade 
Customs  and  such  Excises  to  which  Scotland  is  by  Virtue  of  this 
Treaty  to  be  liable  be  the  same  in  Scotland  from  and  after  the  Union  as 
in  England  and  that  all  other  Laws  in  use  within  the  Kingdom  of 
Scotland  do  after  the  Union  and  notwithstanding  thereof  remain  in 
the  same  Force  as  before  (except  such  as  are  contrary  to  or  incon- 
sistent with  this  Treaty)  but  alterable  by  the  Parliament  of  Great 
Britain  with  this  Difference  betwixt  the  Laws  concerning  public 
Right  Policy  and  Civil  Government  and  those  which  concern  private 
Right  that  the  Laws  which  concern  public  Right  Policy  and  Civil 
Government  may  be  made  the  same  throughout  the  whole  United 
Kingdom,  But  that  no  alteration  be  made  in  Laws  which  concern 
private  Right  except  for  evident  Utility  of  the  Subjects  within 
Scotland. 

ARTICLE  XIX.  That  the  Court  of  Session  or  College  of  Justice 
do  after  the  Union  and  notwithstanding  thereof  remain  in  all  Time 
coming  within  Scotland  as  it  is  now  constituted  by  the  Laws  of  that 
Kingdom  and  with  the  same  Authority  and  Privileges  as  before  the 
Union  subject  nevertheless  to  such  Regulations  for  the  better  Adminis- 
tration of  Justice  as  shall  be  made  by  the  Parliament  of  Great 


96  STATUTES  AND   DOCUMENTS 

Britain  and  that  hereafter  none  shall  be  named  by  Her  Majesty 
or  Her  Royal  Successors  to  be  Ordinary  Lords  of  Session  but  such 
who  have  served  in  the  College  of  Justice  as  Advocates  or  Principal 
Clerks  of  Session  for  the  Space  of  Five  Years  or  as  Writers  to 
the  Signet  for  the  Space  of  Ten  Years  with  this  Provision  that 
no  Writer  to  the  Signet  be  capable  to  be  admitted  a  Lord  of  the 
Session  unless  he  undergo  a  private  and  public  Trial  on  the  Civil 
Law  before  the  Faculty  of  Advocates  and  be  found  by  them  qualified 
for  the  said  Office  Two  years  before  he  be  named  to  be  a  Lord  of  the 
Session,  yet  so  as  the  Qualifications  made  or  to  be  made  for  capacitat- 
ing Persons  to  be  named  Ordinary  Lords  of  Session  may  be  altered 
by  the  Parliament  of  Great  Britain  And  that  the  Court  of  Justiciary 
do  also  after  the  Union  and  notwithstanding  thereof  remain  in  all 
Time  coming  within  Scotland  as  it  is  now  constituted  by  the  Laws 
of  that  Kingdom  and  with  the  same  Authority  and  Privileges  as 
before  the  Union,  subject  nevertheless  to  such  Regulations  as  shall 
be  made  by  the  Parliament  of  Great  Britain  and  without  Prejudice 
of  other  Rights  of  Justiciary;  And  that  all  Admiralty  Jurisdictions 
be  under  the  Lord  High  Admiral  or  Commissioners  for  the  Admiralty 
of  Great  Britain  for  the  Time  being  and  that  the  Court  of  Admiralty 
now  established  in  Scotland  be  continued  and  all  Reviews  Reductions 
or  Suspensions  of  the  Sentences  in  maritime  Cases  competent  to  the 
Jurisdiction  of  that  Court  remain  in  the  same  manner  after  the  Union 
as  now  in  Scotland  until  the  Parliament  of  Great  Britain  shall  make 
such  Regulations  and  Alterations  as  shall  be  judged  expedient  for  the 
whole  United  Kingdom,  so  as  there  be  always  continued  in  Scotland 
a  Court  of  Admiralty  such  as  in  England  for  the  Determination  of  all 
Maritime  Cases  relating  to  private  Rights  in  Scotland  competent 
to  the  Jurisdiction  of  the  Admiralty  Court  subject  nevertheless  to 
such  Regulations  and  Alterations  as  shall  be  thought  proper  to  be 
made  by  the  Parliament  of  Great  Britain;  And  that  the  Heritable 
Rights  of  Admiralty  and  Vice  Admiralties  in  Scotland  be  reserved  to 
the  respective  Proprietors  as  Rights  of  Property  subject  nevertheless 
as  to  the  manner  of  exercising  such  Heritable  Rights  to  such  Regu- 
lations and  Alterations  as  shall  be  thought  proper  to  be  made  by  the 
Parliament  of  Great  Britain  And  that  all  other  Courts  now  being 
within  the  Kingdom  of  Scotland  do  remain  but  subject  to  Alterations' 
by  the  Parliament  of  Great  Britain  and  that  all  inferior  Courts 
within  the  said  Limits  do  remain  subordinate  as  they  are  now  to  the 
Supreme  Courts  of  Justice  within  the  same  in  all  Time  coming,  And 
that  no  Causes  in  Scotland  be  cognoscible  by  the  Courts  of  Chancery 
Queen's  Bench  Common  Pleas  or  in  any  other  Court  in  Westminster 
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Hall  and  that  the  said  Courts  or  any  other  of  the  like  nature  after  the 
Union  shall  have  no  Power  to  cognosce,  review  or  alter  the  Acts  or 
Sentences  of  the  Judicatures  within  Scotland  or  stop  the  Execution 
of  the  same ;  And  that  there  be  a  Court  of  Exchequer  in  Scotland  after 
the  Union  for  deciding  Questions  concerning  the  Revenues  of  Customs 
and  Excises  there  having  the  same  Power  and  Authority  in  such 
Cases  as  the  Court  of  Exchequer  has  in  England  and  that  the  said 
Court  of  Exchequer  in  Scotland  have  Power  of  passing  Signatures, 
Gifts,  Tutories  and  in  other  Things  as  the  Court  of  Exchequer  at 
present  in  Scotland  hath  and  that  the  Court  of  Exchequer  that  now 
is  in  Scotland  do  remain  until  a  new  Court  of  Exchequer  be  settled 
by  the  Parliament  of  Great  Britain  in  Scotland  after  the  Union ;  And 
that  after  the  Union  the  Queen's  Majesty  and  Her  Eoyal  Successors 
may  continue  a  Privy  Council  in  Scotland  for  preserving  of  public 
Peace  and  Order  until  the  Parliament  of  Great  Britain  shall  think  fit 
to  alter  it  or  establish  any  other  effectual  method  for  that  End. 

ARTICLE  XX.  That  all  Heritable  Offices  Superiorities  Heritable 
Jurisdictions  Offices  for  Life  and  Jurisdictions  for  Life  be  reserved  to 
the  owners  thereof  as  Eights  of  Property  in  the  same  manner  as  they 
are  now  enjoyed  by  the  Law  of  Scotland  notwithstanding  this  Treaty. 

ARTICLE  XXI.  That  the  Eights  and  Privileges  of  the  Eoyal  Burghs 
in  Scotland  as  they  now  are  do  remain  entire  after  the  Union  and 
notwithstanding  thereof. 

ARTICLE  XXII.  That  by  virtue  of  this  Treaty  of  the  Peers  of 
Scotland  at  the  Time  of  the  Union  SJxteen  shall  be  the  number  to 
sit  and  vote  in_  the  House  of_JLords  and  Forty-five  the  number  of 
the  Eepresentatives  of_Sjcotlaa(l_Jn  the  House  of  Commons  of  the 
j  Parliament  of  Great  Britain  and  that  when  Her  Majesty  Her  Heirs 
or  Successors  shall  declare  her  or  their  Pleasure  for  holding  the  First 
or  any  subsequent  Parliament  of  Great  Britain  until  the  Parliament 
of  Great  Britain  shall  make  further  provision  therein  a  Writ  do  issue 
under  the  Great  Seal  of  the  United  Kingdom  directed  to  the  Privy 
Council  of  Scotland  commanding  them  to  cause  Sixteen  Peers  who 
are  to  sit  in  the  House  of  Lords  to  be  summoned  to  Parliament  and 
Forty-five  Members  to  be  elected  to  sit  in  the  House  of  Commons  of 
the  Parliament  of  Great  Britain  according  to  the  Agreement  in  this 
Treaty  in  such  manner  as  by  an  Act  of  this  present  Session  of  the  ;yrfc  ^£| 
Parliament  of  Scotland  is  or  shall  be  settled  which  Act  is  hereby 

•  ••  *  -      •-      —       _  ,-_-___      -  •--   —  ___  ..._ r  -         ** 

declared  to  be  as  valid  as  if  it  were  a  Part  of  and  ingrossed  in  this 
Treaty ±  And  that  the  Names  of  the  Persons  so  summoned  and 
elected  shall  be  returned  by  the  Privy  Council  of  Scotland  into  the 
Court  from  whence  the  said  Writ  did  issue ;  And  that  if  her  Majesty 

H 
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on  or  before  the  First  Day  of  May  next  on  which  Day  the  Union  is 
to  take  place  shall  declare  under  the  Great  Seal  of  England  that  it  is 
expedient  that  the  Lords  of  Parliament  of  England  and  Commons  of 
this  present  Parliament  of  England  should  be  the  Members  of  the 
respective  Houses  of  the  First  Parliament  of  Great  Britain  for  and 
on  the  Part  of  England  then  the  said  Lords  of  Parliament  of  England 
and  Commons  of  the  present  Parliament  of  England  shall  be  the 
Members  of  the  respective  Houses  of  the  First  Parliament  of  Great 
Britain  for  and  on  the  Part  of  England ;  And  Her  Majesty  may  by 
Her  Royal  Proclamation  under  the  Great  Seal  of  Great  Britain 
appoint  the  said  First  Parliament  of  Great  Britain  to  meet  at  such 
Time  and  Place  as  Her  Majesty  shall  think  fit  which  Time  shall  not 
be  less  than  Fifty  Days  after  the  Date  of  Such  Proclamation  and 
the  Time  and  Place  of  the  Meeting  of  such  Parliament  being  so 
appointed  a  Writ  shall  be  immediately  issued  under  the  Great  Seal 
of  Great  Britain  directed  to  the  Privy  Council  of  Scotland  for  the 
Summoning  of  the  Sixteen  Peers  and  for  electing  the  Forty-five 
Members  by  whom  Scotland  is  to  be  represented  in  the  Parliament 
of  Great  Britain ;  And  the  Lords  of  Parliament  of  England  and  the 
Sixteen  Peers  of  Scotland  such  Sixteen  Peers  being  summoned  and 
returned  in  the  Manner  agreed  in  this  Treaty  and  the  Members  of 
the  House  of  Commons  of  the  jaid  Parliament_qf  JLngland  and  the 
Forty-five  Members  for^_Scotknd  Such  Forty-five  Members  being 
elected  and  returned  in  the  Manner  elected"and  agreed  in  thia  Treaty 
shall  assemble  and  meet  respectively  in  the  respective  Houses  of  the 
Parliament  of  Great  Britain  at  such  Time  ancTPlace  as  shall  be  so 
appointed  by  Her  Majesty  and  shall  be  the  Two  Houses  of  the  First 
Parliament  of  Great  Britain  and  that  Parliament  may  continue  for 
such  time  only  as  the  present  Parliament  of  England  might  have 
continued  if  the  Union  of  the  Two  Kingdoms  had  not  been  made 
unless  sooner  dissolved  by  Her  Majesty ;  And  that  every  one  of  the 
Lords  of  Parliament  of  Great  Britain  and  that  every  Member  of  the 
House  of  Commons  of  the  Parliament  of  Great  Britain  in  the  First 
and  all  succeeding  Parliaments  of  Great  Britain  until  the  Parliament 
of  Great  Britain  shall  otherwise  direct  shall  take  the  respective 
Oaths  appointed  to  be  taken  instead  of  the  Oaths  of  Allegiance 
and  Supremacy  by  an  Act  of  Parliament  made  in  England  in  the 
First  Year  of  the  Reign  of  the  late  King  William  and  Queen  Mary 
intituled  An  Act  for  the  abrogating  of  the  Oaths  of  Supremacy 
and  Allegiance  and  appointing  other  Oaths  and  make  subscribe  and 
audibly  repeat  the  Declaration  mentioned  in  an  Act  of  Parliament 
made  in  England  in  the  Thirtieth  Year  of  the  Reign  of  King  Charles 
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the  Second  intituled  An  Act  for  the  more  effectual  preserving  the 
Kings  Person  and  Government  by  disabling  Papists  from  sitting  in 
either  House  of  Parliament  and  shall  take  and  subscribe  the  Oath 
mentioned  in  An  Act  of  Parliament  made  in  England  in  the  First 
Year  of  Her  Majesty's  Reign  intituled  an  Act  to  declare  the  Altera- 
tions in  the  Oath  appointed  to  be  taken  by  the  Act  intituled  An  Act 
for  the  further  Security  of  his  Majesty's  Person  and  the  Succession 
of  the  Crown  in  the  Protestant  Line  and  for  extinguishing  the  Hopes 
of  the  pretended  Prince  of  Wales  and  all  other  Pretenders  and  their 
open  and  secret  Abettors  and  for  declaring  the  Association  to  be 
determined  at  such  Time  and  in  such  Manner  as  the  Members  of 
both  Houses  of  Parliament  of  England  are  by  the  said  respective 
Acts  directed  to  take  make  subscribe  the  same  upon  the  Penalties 
and  Disabilities  in  the  said  respective  Acts  contained;  And  it  is 
declared  and  agreed  that  these  words  This  Eealm  The  Crown  of  this 
Kealm  and  the  Queen  of  this  Eealm  mentioned  in  the  Oaths  and 
Declaration  contained  in  the  aforesaid  Acts  which  were  intended  to 
signify  the  Crown  and  Realm  of  England  shall  be  understood  of  the 
Crown  and  Realm  of  Great  Britain  and  in  that  sense  the  said  Oaths 
and  Declaration  be  taken  and  subscribed  by  the  Members  of  both 
Houses  of  the  Parliament  of  Great  Britain. 

ARTICLE  XXIII.  That  the  aforesaid  Sixteen  Peers  mentioned  in 
the  last  preceding  Article  to  sit  in  the  House  of  Lords  of  the  Parliament 
of  Great  Britain  shall  have  all  Privileges  of  Parliament  which  the 
Peers  of  England  now  have  and  which  they  or  any  Peers  of  Great 
Britain  shall  Jiave_after  the  Union  and  J>articulariy_the  Right  of 
sitting^ur>pn  the_Trials_pf_Peers;  And  in  Case  of  the  Trial  of  Any  Peer 
in  Time  of  Adjournment  or  Prorogation  of  Parliament  the  said  Sixteen 
Peers  shall  be  summoned  in  the  same  Manner  and  have  the  same 
Powers  and  Privileges  at  such  Trial  as  any  other  Peers  of  Great 
Britain  and  that  in  Case  any  Trials  of  Peers  shall  hereafter  happen 
when  there  is  no  Parliament  in  being  the  Sixteen  Peers  of  Scotland 
who  sat  at  the  last  preceding  Parliament  shall  be  summoned  in  the 
same  Manner  and  have  the  same  Powers  and  Privileges  at  such  Trials 
as  any  other  Peers  of  Great  Britain  and  that  all  Peers  of  Scotland  and 
their  Successors  to  their  Honours  and  Dignities  shall  from  and  after 
the  Union  be  Peers  of  Great  Britain  and  have  Rank  and  Precedency 
next  and  immediately  after  the  Peers  of  the  like  Orders  and  Degrees 
in  England  at  the  Time  of  the  Union  and  before  all  Peers  of  Great 
Britain  of  the  like  Orders  and  Degrees  who  may  be  created  after  the 
Union  and  shall  be  tried  as  Peers  of  Great  Britain  and  shall  enjoy 
all  Privileges  of  Peers  as  fully  as  the  Peers  of  England  do  now  or  as 
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they  or  any  other  Peers  of  Great  Britain  may  hereafter  enjoy  the  same 
except  the  Right  and  Privilege  of  sitting  in  the  House  of  Lords  and 
the  Privileges  depending  thereon  and  particularly  the  Right  of  sitting 
upon  the  Trials  of  Peers. 

ARTICLE  XXIV.  That  from  and  after  the  Union  there  be  one 
Great  Seal  for  the  United  Kingdom  of  Great  Britain  which  shall  be 
different  from  the  Great  Seal  now  used  in  either  Kingdom ;  And  that 
the  quartering  the  Arms  and  the  Rank  and  Precedency  of  the  Lyon 
King  of  Arms  of  the  Kingdom  of  Scotland  may  as  best  suit  the  Union 
be  left  to  Her  Majesty ;  And  that  in  the  mean  time  the  Great  Seal  of 
England  be  used  as  the  Great  Seal  of  the  United  Kingdom  and  that 
the  Great  Seal  of  the  United  Kingdom  be  used  for  sealing  Writs  to 
elect  and  summon  the  Parliament  of  Great  Britain  and  for  sealing  all 
Treaties  with  Foreign  Princes  and  States  and  all  Public  Acts  Instru- 
ments and  Orders  of  State  which  concern  the  whole  United  Kingdom; 
And  in  all  other  Matters  relating  to  England  as  the  Great  Seal  of 
England  is  now  used  and  that  a  Seal  in  Scotland  after  the  Union  be 
always  kept  and  made  use  of  in  all  Things  relating  to  private  Rights 
or  Grants  which  have  usually  passed  the  Great  Seal  of  Scotland  and 
which  only  concern  Offices  Grants  Commissions  and  private  Rights 
within  that  Kingdom  and  that  until  such  Seal  be  appointed  by  Her 
Majesty  the  present  Great  Seal  of  Scotland  shall  be  used  for  such 
purposes  and  that  the  Privy  Seal  Signet  Casset  Signer  of  the  Justici- 
ary Court  Quarter  Seal  and  Seals  of  Courts  now  used  in  Scotland  be 
continued  but  that  the  said  Seals  be  altered  and  adapted  to  the  State 
of  the  Union  as  Her  Majesty  shall  think  fit  and  the  said  Seals  and  all 
of  them  and  the  Keepers  of  them  shall  be  subject  to  such  Regulations 
as  the  Parliament  of  Great  Britain  shall  hereafter  make ;  And  that  the 
Crown  Sceptre  and  Sword  of  State  the  Records  of  Parliament  and  all 
other  Records  Rolls  and  Registers  whatsoever  both  Public  and  Private 
General  and  Particular  and  Warrants  thereof  continue  to  be  kept  as 
they  are  within  that  Part  of  the  United  Kingdom  now  called  Scotland 
and  that  they  shall  so  remain  in  all  Time  coming  notwithstanding  the 
Union. 

ARTICLE  XXV.  I.  That  all  Laws  and  Statutes  in  either  Kingdom 
so  far  as  they  are  contrary  to  or  inconsistent  with  the  Terms  of  these 
Articles  or  any  of  them  shall  from  and  after  the  Union  cease  and 
become  void  and  shall  be  so  declared  to  be  by  the  respective  Parlia- 
ments of  the  said  Kingdoms. 

As  by  the  said  Articles  of  Union  ratified  and  approved  by  the  said 
Act  of  Parliament  of  Scotland  Relation  being  thereunto  had  may 
appear. 
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II.  And  the  Tenor  of  the  aforesaid  Act  for  securing  the  Protestant 
Keligion  and  Presbyterian  Church  Governments  within  the  Kingdom 
of  Scotland  is  as  follows. 

Our  Sovereign  Lady  and  the  Estates  of  Parliament  considering  that 
by  the  late  Act  of  Parliament  for  a  Treaty  with  England  for  an  Union 
of  both  Kingdoms  it  is  provided  that  the  Commissioners  for  that 
Treaty  should  not  treat  of  or  concerning  any  Alteration  of  the 
Worship  Discipline  and  Government  of  the  Church  of  this  Kingdom 
as  now  by  Law  established  which  Treaty  being  now  reported  to  the 
Parliament  and  it  being  reasonable  and  necessary  that  the  true 
Protestant  Eeligion  as  presently  professed  within  this  Kingdom  with 
the  Worship  Discipline  and  Government  of  this  Church  should  be 
effectually  and  unalterably  secured  therefore  Her  Majesty  with  Advice 
and  Consent  of  the  said  Estates  of  Parliament  doth  hereby  establish 
and  confirm  the  said  true  Protestant  Keligion  and  Worship  Discipline 
and  Government  of  this  Church  to  continue  without  any  alteration 
to  the  People  of  this  Land  in  all  succeeding  Generations,  and  more 
especially  Her  Majesty  with  Advice  and  Consent  aforesaid  ratifies 
approves  and  for  ever  confirms  the  Fifth  Act  of  the  First  Parliament 
of  King  William  and  Queen  Mary  intituled  an  Act  ratifying  the  Con- 
fession of  Faith  and  settling  Presbyterian  Church  Government  with 
all  other  Acts  of  Parliament  relating  thereto  in  Prosecution  of  the 
Declaration  of  the  Estates  of  this  Kingdom  containing  the  Claim  of 
Right  bearing  Date  the  Eleventh  of  April  One  thousand  six  hundred 
and  eighty-nine ;  And  Her  Majesty  with  Advice  and  Consent  afore- 
said expressly  provides  and  declares  that  the  foresaid  true  Protestant 
Eeligion  contained  in  the  abovementioned  Confession  of  Faith  with 
the  Form  and  Purity  of  Worship  presently  in  use  within  this  Church 
and  its  Presbyterian  Church  Government  and  Discipline  (that  is  to 
say)  the  Government  of  the  Church  by  Kirk  Sessions,  Presbyteries,. 
Provincial  Synods  and  General  Assemblies  all  established  by  the 
foresaid  Acts  of  Parliament  pursuant  to  the  Claim  of  Right  shall 
remain  and  continue  unalterable  and  that  the  said  Presbyterian 
Government  shall  be  the  only  Government  of  the  Church  within  the 
Kingdom  of  Scotland. 

III.  And  further  for  the  greater  Security  of    the  foresaid  Pro- 
testant Religion  and  of  the  Worship  Discipline  and  Government  of 
this  Church  as  above  established  Her  Majesty   with   Advice   and 
Consent   foresaid   statutes  and   ordains   that   the   Universities   and 
Colleges  of  Saint  Andrews,  Glasgow,  Aberdeen,  Edinburgh  as  now 
established  by  Law  shall  continue  within  this  Kingdom  for  ever  and 
that  in  all  Time  coming  no  Professors,  Principals,  Regents,  Masters  or 
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Others  bearing  Office  in  any  University  College  or  School  within 
this  Kingdom  be  capable  or  be  admitted  or  allowed  to  continue  in 
the  Exercise  of  their  said  Functions  but  such  as  shall  own  and 
acknowledge  the  Civil  Government  in  Manner  prescribed  or  to  be 
prescribed  by  the  Acts  of  Parliament,  as  also  that  before  or  at  their 
Admissions  they  do  and  shall  acknowledge  and  profess  and  shall 
subscribe  to  the  foresaid  Confession  of  Faith  as  the  Confession  of 
their  Faith  and  that  they  will  practise  and  conform  themselves  to 
the  Worship  presently  in  use  in  this  Church  and  submit  themselves 
to  the  Government  and  Discipline  thereof  and  never  endeavour 
directly  or  indirectly  the  Prejudice  or  Subversion  of  the  same  and 
that  before  the  respective  Presbyteries  of  their  Bounds  by  whatso- 
ever Gift  Presentation  or  Provision  they  may  be  thereto  provided. 

IV.  And  further  Her  Majesty  with  Advice  aforesaid  expressly 
declares  and  statutes  that  none  of    the  Subjects  of  this  Kingdom 
shall  be  liable  to,  but  all  and  every  one  of  them  forever  free  of  any 
Oath  Test  or  Subscription  within  this  Kingdom  contrary  to  or  in- 
consistent with  the  foresaid  true  Protestant  Keligion  and  Presbyterian 
Church  Government  Worship  and  Discipline  as  above  established 
and  that  the  same  within  the  bounds  of  this  Church  and  Kingdom 
shall  never  be  imposed  or  required  of  them  in  any  Sort ;  And  lastly 
that  after  the  Decease  of  Her  present  Majesty  (whom  God  long 
preserve)  the  Sovereign  succeeding  to  her  in  the  Koyal  Government 
of  the  Kingdom  of  Great  Britain  shall  in  all  Time  coming  at  His  or 
Her  Accession  to  the  Crown  swear  and  subscribe  that  they  shall 
inviolably  maintain  and  preserve  the  foresaid  Settlement  of  the  True 
Protestant  Religion  with  the  Government  Worship  Discipline  Eight 
and  Privileges  of  this  Church  as  above  established  by  the  Laws  of 
this  Kingdom  in  Prosecution  of  the  Claim  of  Right. 

V.  And  it  is  hereby  statute  and  ordained  that  this  Act  of  Parlia- 
ment with  the  Establishment  therein  contained  shall  be  held  and 
observed  in  all  Time  coming  as  a  fundamental  and  essential  condition 
of  any  Treaty  or  Union  to  be  completed  between  the  Two  Kingdoms 
without  any  Alteration  thereof  or  Derogation  thereto  in  any  Sort  for 
ever;  As  also  that  this  Act  of  Parliament  and  Settlement  therein 
contained  shall  be  insert  and  repeated  in  any  Act  of  Parliament  that 
shall  pass  for  agreeing  and  concluding  the  foresaid  Treaty  or  Union 
betwixt  the  Two  Kingdoms  and  that  the   same   shall   be  therein 
expressly  declared  to  be  a  fundamental  and  essential  Condition  of  the 
said  Treaty  or  Union  in  all  Time  coming  which  Articles  of  Union 
and  Act  immediately  above  written  Her  Majesty  with  Advice  and 
Consent  aforesaid  statutes  enacts  and  ordains  to  be  and  continue  in 
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all  Time  coming  the  sure  and  perpetual  Foundation  of  a  Complete 
and  Entire  Union  of  the  Two  Kingdoms  of  Scotland  and  England 
under  the  express  Condition  and  Provision  that  this  Approbation 
and  Eatification  of  the  aforesaid  Articles  and  Act  shall  be  no  ways 
binding  on  this  Kingdom  until  the  said  Articles  and  Act  be  ratified 
approved  and  confirmed  by  Her  Majesty  with  and  by  the  Authority 
of  the  Parliament  of  England  as  they  are  now  agreed  to  approved 
and  confirmed  by  Her  Majesty  with  and  by  the  Authority  of  the 
Parliament  of  Scotland,  declaring  nevertheless  that  the  Parliament  of 
England  may  provide  for  the  Security  of  the  Church  of  England  as 
they  think  expedient  to  take  place  within  the  Bounds  of  the  said 
Kingdom  of  England  and  not  derogating  from  the  Security  above 
provided  for  establishing  of  the  Church  of  Scotland  within  the 
Bounds  of  this  Kingdom  as  also  the  said  Parliament  of  England  may 
extend  the  Additions  and  other  Provisions  contained  in  the  Articles 
of  Union  as  above  insert  in  Favour  of  the  Subjects  of  Scotland  to 
and  in  Favour  of  the  Subjects  of  England  which  shall  not  suspend 
or  derogate  from  the  Force  and  Effect  of  this  present  Ratification  in 
the  Parliament  of  Scotland. 

VI.  And  lastly  her  Majesty  enacts  and  declares  that  all  Laws  and 
Statutes  in  this  Kingdom  so  far  as  they  are  contrary  to  or  incon- 
sistent with  the  Terms  of  these  Articles  as  above  mentioned  shall 
from  and  after  the  union  cease  and  become  void. 

(§  VII.  recites  5  Anne,  c.  5,  an  Act  for  securing  the  Church  of  England, 
13  Eliz.  c.  12,  an  Act  for  the  ministers  of  the  Church  to  be  of  sound 
religion,  and  13  and  14  Car.  2,  c.  4,  the  Act  of  Uniformity,  and  re- 
enacts  them  as  regards  the  Church  of  England.) 

VIII.  And  be  it  further  enacted  by  the  authority  aforesaid,  That 
after  the   demise  of  her  Majesty  (whom  God  long  preserve)  the 
Sovereign  next  succeeding  to  her  Majesty  in  the  royal  government 
of  the  Kingdom  of  Great  Britain,  and  so  for  ever  hereafter,  every 
King  or  Queen  succeeding  ...  at  his  or  her  Coronation,  shall  in  the 
presence  of  all  persons  who  shall  be  attending  .  .  .  take  and  subscribe 
an  oath  to  maintain  and  preserve  inviolably  the  said  settlement  of  the 
Church  of  England.  .  .  . 

IX.  And  be  it  further  enacted  by  the  authority  aforesaid,  That 
this  Act,  and  all  and  every  the  matters  and  things  therein  contained, 
be,  and  shall  be  for  ever  holden  and  adjudged  to  be  a  fundamental 
and  essential  part  of  any  treaty  of  union  to  be  concluded  between 
the  said  two  Kingdoms.  .  .  . 

X.  May  it  therefore  please  your  most  Excellent  Majesty,  that  it 


104  STATUTES  AND  DOCUMENTS 

may  be  enacted ;  and  be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords  spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  Authority  of  the  same,  That  all  and  every  the  said 
Articles  of  Union  as  ratified  and  approved  by  the  said  Act  of  Parlia- 
ment of  Scotland,  as  aforesaid,  and  herein  before  particularly  men- 
tioned and  inserted ;  and  also  the  said  Act  of  Parliament  of 
Scotland  for  establishing  the  Protestant  Religion,  and  Presbyterian 
Church  Government  within  that  Kingdom,  intituled,  Act  for  securing 
the  Protestant  Religion,  and  Presbyterian  Church  Government,  and 
every  Clause,  Matter  and  Thing  in  the  said  Articles  and  Act  con- 
tained, shall  be,  and  the  said  Articles  and  Act  are  hereby  for  ever 
ratified,  approved,  and  confirmed. 

XI.  And  it  is  hereby  further  enacted  by  the  Authority  aforesaid 
That  the  said  Act  passed  in   this  present  Session  of   Parliament 
intituled  an  Act  for  securing  the  Church  of  England  as  by  Law 
established  and  all  and  every  the  Matters  and  Things  therein  con- 
tained and  also  the  said  Act  of  Parliament  of  Scotland  intituled  Act 
for  securing  the  Protestant  Religion  and  Presbyterian  Church  Govern- 
ment with  the  Establishment  in  the  said  Act  shall  for  ever  be  held 
and  adjudged   to  be   and   observed   as  fundamental  and   essential 
Conditions  of  the  said  Union  and  shall  in  all  Times  coming  be  taken 
to  be  and  are  hereby  declared  to  be  essential  and  fundamental  Parts 
of  the  said  Articles  and  Union  and  the  said  Articles  of  Union  so 
as  aforesaid  ratified  approved  and  confirmed  by  Act  of  Parliament 
of  Scotland  and  by  this  present  Act  and  the  said  Act  passed  in  this 
present  Session   of  Parliament  intituled  An  Act  for  securing  the 
Church  of  England  as  by  Law  established  and  also  the  said  Act 
passed  in  the  Parliament  of  Scotland  intituled  Act  for  securing  the 
Protestant  and  Presbyterian  Church  Government  are  hereby  enacted 
and  ordained  to  be  and  continue  in  all  Times  coming  the  complete 
and  entire  Union  of  the  Two  Kingdoms  of  England  and  Scotland. 

XII.  And  whereas  since  the  passing  the  said  Act  in  the  Parliament 
of  Scotland  for  ratifying  the  said  Articles  of  Union  one  other  Act 
intituled  Act  settling  the  manner  of  electing  the  Sixteen  Peers  and 
Forty-five  Members  to  represent  Scotland  in  the  Parliament  of  Great 
Britain  hath  likewise  passed  in  the  said  Parliament  of  Scotland  at 
Edinburgh  the  Fifth  Day  of  February  One  thousand  seven  hundred 
and  seven  the  Tenor  whereof  follows. 

Our  Sovereign  Lady  considering  that  by  the  Twenty-Second  Article 
of  the  Treaty  of  Union  as  the  same  is  ratified  by  an  Act  passed  in  this 
Session  of  Parliament  upon  the  Sixteenth  of  January  last  it  is  provided 
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That  by  virtue  of  the  said  Treaty  of  the  Peers  of  Scotland  at  the 
Time  of  the  Union  Sixteen  shall  be  the  Number  to  sit  and  vote  in 
the  House  of  Lords  and  Forty-five  the  Number  of  the  Kepresentatives 
of  Scotland  in  the  House  of  Commons  of  the  Parliament  of  Great 
Britain  and  that  the  said  Sixteen  Peers  and  Forty-five  Members  in 
the  House  of  Commons  be  named  and  chosen  in  such  Manner  as  by 
a  subsequent  Act  in  this  present  Session  of  Parliament  in  Scotland 
should  be  settled,  which  Act  is  thereby  declared  to  be  as  valid  as  if  it 
were  a  Part  of  and  ingrossed  in  the  said  Treaty,  Therefore  Her 
Majesty  with  Advice  and  Consent  of  the  Estates  of  Parliament 
statutes  enacts  and  ordains  that  the  said  Sixteen  Peers  who  shall 
have  Eight  to  sit  in  the  House  of  Peers  in  the  Parliament  of  Great 
Britain  on  the  Part  of  Scotland  by  Virtue  of  this  Treaty  shall  be 
named  by  the  said  Peers  of  Scotland  whom  they  represent  their 
Heirs  or  Successors  to  their  Dignities  and  Honours  out  of  their  own 
Number  and  that  by  open  Election  and  Plurality  of  Voices  of  the 
Peers  present  and  of  the  Proxies  for  such  as  shall  be  absent  the  said 
Proxies  being  Peers  and  producing  a  Mandate  in  Writing  duly  signed 
before  Witnesses  and  both  the  Constituent  and  Proxy  being  qualified 
according  to  Law,  declaring  also  that  such  Peers  as  are  absent  being 
qualified  as  aforesaid  may  send  to  all  such  Meetings  Lists  of  the  Peers 
whom  they  judge  fittest  validly  signed  by  the  said  absent  Peers  which 
shall  be  reckoned  in  the  same  Manner  as  if  the  Parties  had  been 
present  and  given  in  the  said  List ;  and  in  Case  of  the  Death  or  legal 
Incapacity  of  any  of  the  said  Sixteen  Peers  that  the  aforesaid  Peers 
of  Scotland  shall  nominate  another  of  their  own  Number  in  the  Place 
of  the  said  Peer  or  Peers  in  Manner  before  and  after  mentioned ;  And 
that  of  the  said  Forty-five  Eepresentatives  of  Scotland  in  the  House 
of  Commons  in  the  Parliament  of  Great  Britain  Thirty  shall  be  chosen 
by  the  Shires  and  Stewartries  and  Fifteen  by  the  Royal  Burrows  as 
follows.  .  .  . 

(The  remainder  of  the  clause  at  great  length  prescribes  in  detail  the 
Representation  of  Scotland  in  the  Imperial  Parliament,  and  subjects  elec- 
tors and  elected  to  the  electoral  laws  of  Scotland,  together  with  the  penal 
clauses  against  Papists  laid  down  in  8  and  9  Will.  III.  cap.  3  ;  it  also  pre- 
scribes the  regulations  for  the  election  of  the  representative  peers.) 

(XIII.  re-enacts  the  Scottish  Act  settling  the  election  of  sixteen  repre- 
sentative peers  and  forty-five  members.) 

(See  Nos.  88  and  89  in  Gardiner,  Const.  Doc.;  Hill  Burton,  H.S.  viii.  et 
seq.;  Hallam,  C.H.  ch.  xvil;  Wyon,  Reign  of  Anne,  i.  155  et  seq.;  Mack- 
innon,  The  Union  between  Eng.  and  Scot. ;  Rogers,  P.L.  i.  179-189 ; 
Porritt,  U.H.C.  ii.  3-181.) 
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XXII 

THE  PLACE  ACT  (ANNE) 

6  Anne,  Cap.  41,1  1707. 

.  .  .  XXV.  And  be  it  further  enacted  .  .  .  That  no_person,  who 
shall  have  in  his  own  name,  or  in  the  name  of  any  person  or  persons 
in  trust  for  him,  or  for  his  benefit,  any_new  office  or  place  of  profit 
whatsoever  under  the  crown,  which  at  any  time  since  _the  five_and 
twentieth  day  of  October,  in  the  year  of  our  Lord  one  thousand 
seven  hundiejl  and  five,  have  been  created  or  erected,  or"  hereafter 
shall  be  created  or  erected,  nor  any  person  who  shall  be  a  commis- 
sioner or  sub-commissioner  of  prizes,  secretary,  a  receiver  of  the 
prizes,  nor  any  comptroller  of  the  accounts  of  the  army,  nor  any 
commissioner  of  transports,  nor  any  commissioner  of  the  sick  and 
wounded,  nor  any  agent  for  any  regiment,  nor  any  commissioner  for 
any  wine  licences,  nor  any  governor  or  deputy  governor  of  any  of  the 
plantations,  nor  any  commissioners  of  the  navy  employed  in  any  of 
the  out-ports,  nor  any  person  having  any  pension  from  the  crown 
during  pleasure,  shall  be  capable  of  being  elected,  or  of  sitting  o: 
voting  as  a  member  of  the  house  of  commons  in  any  parliament, 
which  shall  be  hereafter  summoned  and  holden. 

XXVI.  Provided  always,  That  if  any  person  being  chosen  a  mem- 
ber of  the  house  of  commons,  shall  accept  of  any  office  of  profit  from 
the  crown,  during  such  time  as  he  shall  continue  a  member,  his 
election  ...  is  hereby  declared  to  be  void,  and  a  new  writ  shall  be 
issued  for  a  new  election,  as  if  such  person  so  accepting  was  naturally 
dead.     Provided  nevertheless,  that  such  person  shall  be  capable  of 
being  again  elected,  as  if  his  place  had  not  become  void  as  aforesaid. 

XXVII.  Provided  also  .  .  .  That  in  order   to   prevent   for  the 
future  too  Jjreat  a  number  of  commissioners  to  be  appointed  or  con- 
stituted  for  the  executing  of  any  office,  that  no  greater  number  of 
commissioners  shall  be  made  or  constituted  for  the  execution  bi  any 
office,  than  have  been  employed  in  the  execution  of  such  respective 
office  at  some  time  before  the  first  day  of  this  present  parliament. 

XXVIII.  Provided  also,  That  nothing  herein  contained  ...  be 
construed  to  extend  to  _anY_member  of  the  house  of  commons,  being 
an  officei_iiL  her  Majesty's  navy  or  army,  who  shall  receive  any  new 
or  o.theiLCQmmission  in_the  ^ayyj^r^rmy_resjgectively.  f 

1  6  Anne,  c.  7,  in  common  printed  editions. 
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XXIX.  And  be  it  further  enacted,  That  if  any  person  hereby  dis- 
abled, OT  declared  to  be  incapable  to  sit  or  vote  in  any  parliament 
hereafter  to  be  holden,  shall  nevertheless  be  returned  as  a  member  to 
serve  for  any  county,  stewartry,  city,  town,  or  cinque  port  in  any 
parliament,  such  elegtion  and  return  are  hereby  .  .  .  declared  to  be 
void  to  all  intents  and  purposes  whatsoever;  and  _if  _any_person  dis- 
abled or  declared  incapable  .__.  .  shall  after  the  dissolution^  ...  of 
this  present  parliament  presume  to^it  or  vote  as  a  member  of  the 
house  gf_^ommons_in_  any  parliament  .  .  .  such  person  so  sitting  or 
voting  shall  forfeit  the  sum  of  five  hundrejd  pounds.  .  .  . 

XXX.  And  be  it  further  enacted  .  .  .  That  every  person  disabled 
to  be  elected,  ...  in  the  house  of  commons  of  any  parliament  of 
England,  shall  be  disabled  to  be  elected,  or  to  sit  or  vote  in  the 
house  of  commons  of  any  parliament  of  Great  Britain. 

(These  famous  disabling  and  enabling  clauses  form  part  of  a  Statute 
(since  repealed)  the  first  twenty-four  sections  of  which  deal  with  the  Act 
of  Settlement  (11  and  12  W.  III.  c.  2)  and  provide  for  the  government  on 
the  demise  of  the  Sovereign,  should  the  successor  to  the  throne  not  be  in 
England  (cf.  Wyon,  op.  cit.,  i.  385).  On  the  subject  of  the  clauses  cited 
above  see  Todd,  P.O.  ii.  pt.  iv.  chs.  2  and  3  ;  Anson,  L.C.  ii.  ch.  iv.  ;  Taswell- 
Langmead,  E.C.H.  712  et  seq.  ;  PorritL  U.H.G.  i.  204-222  and  292-^308.')  __ 
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THE  OCCASIONAL  CONFORMITY  ACT 

10  Anne,  Cap.  6,1  1711. 

An  act  for  preserving  the  protestant  religion,  by  better  securing  the 
Church  of  England,  as  by  law  established  ;  and  for  confirming  the 
toleration  granted  to  protestant  dissenters  by  an  act,  intituled,  An  act 
for  exempting  their  Majesties'  protestant  subjects,  dissenting  from  the 
Church  of  England,  from  the  penalties  of  certain  laws,  and  for 
supplying  the  defects  thereof;  and  for  the  further  securing  the  pro- 
testant succession,  by  requiring  the  practisers  of  the  law  in  North 
Britain  to  take  the  oaths,  and  subscribe  the  declaration  therein  men- 
tioned. 

I.2  Whereas  an  act  3  was  made  in  the  thirteenth  year  of  the  reign 
of  the  late  King  Charles  the  second,  .  .  .4  and  another  act  was  made 

1  The  common  printed  edition,  cap.  2. 

2  §§  I.  -VI.  repealed  by  5  Geo.  I.  c.  i.     The  remainder  virtually  repealed. 

3  13  Cha.  II.  St.  2,  c.  1.  *  25  Cha.  II.  c.  2. 
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in  the  five  and  twentieth  year  of  the  reign  of  late  King  Charles  the 
Second,  .  .  .  both  which  acts  were  made  for  the  security  of  the 
Church  of  England  as  by  law  established :  Now  for  the  better 
securing  the  said  Church,  and  quieting  the  minds  of  her  Majesty's 
protestant  subjects  dissenting  from  the  Church  of  England,  and 
rendering  them  secure  in  the  exercise  of  their  religious  worship,  as 
also  for  the  further  strengthening  of  the  provision  already  made  for 
the  security  of  the  succession  to  the  crown  in  the  House  of  Han- 
over ...  Be  it  enacted  by  the  Queen's  most  excellent  majesty  .  .  . 
That  if  any  Person  or  Persons  .  .  .  either  Peers  or  Commoners  who 
have  or  shall  have  any  office  or  offices  Civil  or  Military  or  receive 
any  Pay,  Salary,  Fee  or  Wages  by  reason  of  any  Patent  or  grant 
from  or  under  Her  Majesty  or  any  of  Her  Majesty's  Predecessors  or 
of  Her  Heirs  or  Successors  ...  or  if  any  Mayor,  Alderman, 
Recorder,  Bailiff,  Town  Clerk,  Common  Council  Man  or  other 
Person  bearing  any  office  of  Magistracy  .  .  .  who  by  the  said  recited 
acts  .  .  .  are  obliged  to  receive  the  Sacrament  of  the  Lord's  Supper 
according  to  the  rites  and  usage  of  the  Church  of  EnglanoT .  .  . 
shall  at  any  time  after  their  Admission  into  their  respective  offices 
.  .  .  knowingly  or  willingly  resoiLJia-OJ-bg  present  at  any  Con-^ 
venticle,  Assembly  or  Meeting  .  .  .""for  the  exercise  of  Religion  in 
other  Manner  than  according  to  the  Liturgy  and  Practice  of  the 
Church  of  England  .  .  .  shall  forfeit  Forty  Poundsjto  be  recovered 
by  Him  or  them  that  shall  sue  for  the  same  ...  in  any  of  her 
Majesty's  Courts.  .  .  . 

II.  And  be  it  further  enacted  That  every  Person  convicted  .  .  . 
shall  be  disabled  from  thenceforth  to  hold  such  office  .  .  .  and  shall 
be   adjudged   incapable   to   bear  any   office   or    employment   what- 
soever. .  .  . 

III.  Provided  always  and  be  it  further  enacted  .  .  .  That  if__any 
Person  .  .  .  who  shall  have  been  convicted  .  .  .  shall  after  such 
Conviction  conform  to  the  Church  jjf  England  for  the  space  of  one 
year  without  having  been  present  at  any  Conventicle,  Assembly  or 
Meeting^  .   .   .   and   receive   the   Sacrament   of   the   Lord's    Supper 
according  to  the  Rites  and  Usage  of  the  ChurcETo?  "EnglanbTat  least 
"Three  Times  in  the  year  every  sucK"Person  shall  be  capable  of  TE¥ 
grant  of  any  the  offices  or  employments  aforesaid. 

(§  IV.  Such  conforming  persons  to  make  oath  of  Conformity  and  that 
he  has  received  the  Sacrament.  §  V.  limits  Prosecution  to  three  months. 
§  VI.  exempts  offices  of  Inheritance  from  being  made  void,  but  requires 
a  non-conforming  Holder  to  appoint  a  Deputy.) 
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VII.  And  it  is  hereby  further  enacted  .  .  .  That  the  toleration 
granted  to  the  protestant  dissenters,  by  the  act1  made  in  the  first 
year  of  the  reign  of  King  William  and  Queen  Mary,  .  .  .  shall  be, 
and  is  hereby  ratified  and  confirmed,  and  that  the  same  act  shall  at 
all  times  be  inviolably  observed  for  the  exempting  of  such  protestant 
dissenters  as  are  thereby  intended,  from  the   pains  and  penalties 
therein  mentioned. 

VIII.  And  for  rendering  the  said  last-mentioned  act  more  effectual 
according   to  the  true  intent  and  meaning  thereof;   Be  it  further 
enacted  .  .  .  That   if    any   person   dissenting  from  the  Church  of 
England,  (not  in  holy  orders,  or  pretended  holy  orders,  or  pretending 
to  holy  orders,  nor  any  preacher  or  teacher  of  any  congregation)  who' 
should  have  been  entitled  to  the  benefit  of  the  said  last-mentioned 
act,  if  such  person  had  duly  taken,  made,  and  subscribed  the  oaths 
and  declaration,  or  otherwise  qualified  him  or  herself,  as  required  by 
the  said  act,  and  now  is  or  shall  be  prosecuted  upon  or  by  virtue  of. 
any  of  the  penal  statutes,  from  which  protestant  dissenters  are  ex- 
empted by  the  said  act,  shall  at  any  time  during  such  prosecution, 
take,  make,  and  subscribe  the  said  oaths  and  declaration,  or  being 

.  of  the  people  called  Quakers,  shall  make  and  subscribe  the  aforesaid 
declaration,  and  also  the  declaration  of  fidelity,  and  subscribe  the 
profession  of  their  Christian  belief,  according  to  the  said  act,  or 
before  any  two  of  her  Majesty's  justices  of  the  peace,  (who  are 
hereby  required  to  take  and  return  the  same  to  the  next  quarter- 
sessions  of  the  peace,  to  be  there  recorded)  such  person  ...  is 
hereby  entitled  to  the  benefit  of  the  said  act,  and  shall  be  thence- 
forth exempted  .  .  .  from  all  the  penalties  and  forfeitures  incurred 
by  force  of  any  of  the  aforesaid  penal  statutes. 

IX.  And  whereas  it  is  or  may  be  doubted  whether  a  preacher  or 
teacher  of  any  congregation  of  dissenting  protestants,  duly  in  all 
respects  qualified  according  to  the  said  act,  be  allowed,  ...  to 
officiate  in  any  congregation  in  any  county,  other  than  that  in  which 
he  so  qualified  himself,  although  in  a  congregation  or  place  of  meet- 
ing duly  certified  and  registered  as  is  required  by  the  said  act ;  Be  it 
.  .  .  enacted  .  .  .  That  any  such  preacher  or  teacher,  so  duly 
qualified  ...  is  hereby  allowed  to  officiate  in  any  congregation, 
although  the  same  be  not  in  the  county  wherein  he  was  so  qualified ; 
provided  that  the  said  congregation,  or  place  of  meeting,  hath  been 
before  such  officiating  duly  .  .  .  registered  .  .  .  and  such  preacher 
or  teacher  shall,  if  required,  produce  a  certificate  of  his  having 
so  qualified  himself,  under  the  hand  of  the  clerk  of  the  peace  for  the 

1  1  W.  and  M.  Sesa.  1,  c.  18. 
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county  or  place  where  he  so  qualified  himself,  which  certificate  such 
clerk  of  the  peace  is  hereby  required  to  make ;  and  shall  also  before 
any  justice  of  the  peace  of  such  county  or  place  where  he  shall 
so  officiate,  make  and  subscribe  such  declaration,  and  take  such  oaths 
as  are  mentioned  ...  if  thereunto  required. 

X.  And  be  it  further  enacted  .  .  .  That  on  or  before  the  sixteenth 
day  of  June  next,  all  advocates,  writers  to  the  signet,  notaries  public, 
and  other  members  of  the  college  of  Justice,  within  .  .  .  Scotland, 
.  .  .  are  hereby  obliged  to  take  and  subscribe  the  oath  appointed  by 
the  act l  of  the  sixth  year  of  her  Majesty's  reign,  intituled,  an  Act  for 
the  better  security  of  her  Majesty's  person  and  government,  before 
the  lords  of  session  of  the  aforesaid  part  of  her  Majesty's  kingdom; 
except  such  of  the  said  persons  who  have  already  taken  the  same : 
And  if  any  of  the  persons  aforesaid  do  ...  refuse  to  take  and  sub- 
scribe the  said  oath,  as  aforesaid,  such  persons  shall  be  ipso  facto 
adjudged  .  .  .  disabled  in  law  to  .  .  .  exercise  in  any  manner  his 
said  employment  or  practice. 

XI.  And  be  it  further  enacted  .  .  .  That   in   all   time   coming 
no  person  .  .  .  shall  be  admitted  to  the  employment  of  advocate, 
writer  to  the  signet,  notary  public,  or  any  office  belonging  to  the  said 
college   of  Justice,   until   he  ...  have  taken  and  subscribed   the 
aforesaid  oath,  in  manner  as  is  above  directed. 

(Wyon,  H.G.B.  i.  135  d  seq,;  ii.  335  j  Perry,  H.C.E.  2 ;  Rogers,  RL.  i.  177.) 


XXIV 

THE  SCHISM  ACT2 

13  Anne,  Cap.  7,3  1713. 

An  Act  to  prevent  the  growth  of  schism  and  for  the  further  security 
of  the  Cliurches  of  England  and  Ireland  as  by  law  established. 

.  .  .  4  Be  it  enacted  .  .  .  That  every  person  or  persons  who  shall, 
.  .  .  keep  any  public  or  private  school  or  seminary,  or  teach  and 
instruct  any  youth  as  tutor  or  schoolmaster,  within  that  part  of  great 
Britain  called  England,  the  dominion  of  Wales,  or  town  of  Berwick 
upon  Tweed,  before  such  person  or  persons  shall  have  subscribed 

1  6  Anne,  c.  14  ;  10  Anne,  c.  32. 

2  Repealed  by  5  Geo.  I.  c.  4. 

3  12  Anne,  St.  2,  c.  7,  in  common  printed  editions. 

4  The  preamble  simply  recites  13  and  14  Cha.  II.  c.  4. 
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so  much  of  the  said  declaration  and  acknowledgement,  as  is  before 
recited,  and  shall  have  had  and  obtained  a  licence  from  the  respective 
archbishop,  bishop,  or  ordinary  of  the  place,  under  his  seal  of  office 
(for  which  the  party  shall  pay  one  shilling,  and  no  more  over  and 
above  the  duties  payable  to  Her  Majesty  for  the  same)  and  shall 
be  thereof  lawfully  convicted,  upon  an  information,  presentment 
or  indictment,  in  any  of  Her  Majesty's  courts  of  record  at  West- 
minster, or  at  the  Assizes,  or  before  justices  of  Oyer  and  Terminer, 
shall  ...  be  committed  to  the  common  gaol  .  .  .  there  to  remain 
without  bail  or  mainprize  for  the  space  of  three  months,  to  com- 
mence from  the  time  that  such  person  or  persons  shall  be  received 
into  the  said  gaol. 

II.  Provided  always,  .  .  .  That  no  licence  shall  be  granted  by  any 
archbishop,  bishop,  or  ordinary,  unless  the  person  or  persons  who 
shall  sue  for  the  same,  shall  produce  a  certificate  of  his  or  their 
having  received  the  sacrament  according  to  the  usage  of  the  Church 
of  England,  in  some  parish  church,  within  the  space  of  one  year  next 
before  the  grant  of  such  licence,  under  the  hand  of  the  minister  and 
one  of  the  church-wardens  of  the  said  parish,  nor  until  such  person 
or  persons  shall  have  taken  or  subscribed  the  oaths  of  allegiance  and 
supremacy,  and  abjuration,  as  appointed  by  law,  and  shall  have  made 
and  subscribed  the  declaration  against  transubstantiation,  contained 
in  the  act 1  .  .  .  intituled,  An  act  for  preventing  dangers  which  may 
happen  from  popish  recusants,  before  the  said  archbishop,  bishop,  or 
ordinary  ;  which  said  oaths  and  declarations,  the  said  archbishop, 
bishop  or  ordinary,  are  hereby  empowered  to  administer  and  receive ; 
and  such  archbishops,  bishops,  and  ordinaries,  are  required  to  file 
such  certificates,  and  keep  an  exact  register  of  the  same.  .  .  . 

III.  And  be  it  further  enacted  .  .  .  That  any  person  who  shall 
have  obtained  a  licence,  and  subscribed  the  declarations,  and  taken 
and  subscribed  the  oaths,  as  above  appointed,  and  shall  at  any  time 
after,  during  the  time  of  his  or  their  keeping  any  public  or  private 
school  or  seminary,  or  instructing  any  youth  as  tutor  or  schoolmaster, 
knowingly  or  willingly,  resort  to,  ...  any  conventicle,  .  .  .  within 
England,  Wales,  or  town  of  Berwick  upon  Tweed,  for  the  exercise  of 
religion  in  any  other  manner  than  according  to  the  liturgy  and  prac- 
tice of  the  Church  of  England,  or  shall  ...  be  present  at  any  meet- 
ing .  .  .  although  the  liturgy  be  there   used,  where  Her  Majesty 
(whom  God  long  preserve)  and  the  Elector  of  Brunswick,  .  .  .  shall 
not  there  be  prayed  for  in  express  words,  according  to  the  liturgy 
of  the  Church  of  England,  except  where  such  particular  offices  of  the 

1  25  Cha.  II.  c.  2. 
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liturgy  are  used,  wherein  there  are  no  express  directions  to  pray  for 
Her  Majesty  and  the  royal  family,  shall  .  .  .  thenceforth  be  in- 
capable of  keeping  any  public  or  private  school  or  seminary,  or 
instructing  any  youth  as  tutor  or  schoolmaster. 

IV.  And  be  it  further  enacted  .  .  .  That  if  any  person  licenced, 
as  aforesaid,  shall  teach  any  other  catechism  than  the  catechism  set 
forth  in  the  book  of  common  prayer,  the  licence  of  such  person  shall 
from  thenceforth  be  void,  and  such  person  shall  be  liable  to   the 
penalties  of  this  act. 

V.  And  be  further  enacted  .  .  .  That  it  shall  ...  be  lawful,  to 
and  for  the  bishop  of  the  diocese,  or  other  proper  ordinary,  to  cite 
any  person  or  persons  whatsoever,  keeping  school  or  seminary,  or 
teaching  without  licence,  as  aforesaid,  and  to  proceed  against,  and 
punish  such  person  or  persons  by  ecclesiastical  censure,  subject  to 
such  appeals  as  in  cases  of  ordinary  jurisdiction;  this  act  or  any 
other  law  to  the  contrary  notwithstanding. 

(§§  VI.  and  VII.  provide  that  none  shall  be  punished  twice  for  the  same 
offence.) 

VIII.  Provided  always,  That  this  act,  .  .  .  shall  not  extend,  .  .  . 
to  any  tutor  teaching  or  instructing  youth  in  any  college  or  hall, 
within  either  of  the  universities  of  ...  England,  nor  to  any  tutor 
who  shall  be  employed  by  any  nobleman  or  noblewoman,  to  teach  his 
or  her  own  children,  grand-children  or  great-grand-children  only,  in 
his  or  her  family;  provided  such  tutor,  ...  do  in  every  respect 
qualify  himself  according  to  this  act,  except  only  in  that  of  taking 
a  licence  from  the  bishop. 

IX.  Provided  also,  That  the  penalties  in  this  act  shall  not  extend 
to  any  foreigner,  or  alien  of  the  foreign  reformed  churches,  allowed, 
...  by  the  Queen's  Majesty,  her  heirs  or  successors,  in  England,  for 
instructing  or  teaching  any  child  or  children  of  any  such  foreigner 
or  alien  only,  as  a  tutor  or  schoolmaster. 

X.  Provided   always,  .  .  .  That  if  any  person   who   shall   have 
been  convicted,  as  aforesaid,  .  .  .  shall,  after  such  conviction,  con- 
form to  the  Church  of  England,  for  the  space  of  one  year,  .  .  .  and 
receive  the  sacrament  of  the  Lord's  Supper  according  to  the  rites  and 
usage  of  the  Church  of  England  at  least  three  times  in  that  year, 
every  such  person  or  persons  shall  be  again  capable  of  having  and 
using  a  licence  to  teach  school,  or  to  instruct  youth  as  a  tutor  or 
schoolmaster,  her  or  they  also  performing  all  that  is  made  requisite 
thereunto  by  this  act. 
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XL  Provided  also,  and  be  it  further  enacted,  That  every  such 
person,  so  convicted,  and  afterwards  conforming,  .  .  .  shall,  at  the 
next  term  after  his  being  admitted  to,  ...  teach  or  instruct  youth, 
as  aforesaid,  make  oath  in  writing,  in  some  one  of  Her  Majesty's 
courts  at  Westminster,  in  public  and  open  court,  or  at  the  next 
quarter  sessions  for  that  county  or  place  where  he  shall  reside, 
between  the  hours  of  nine  and  twelve  in  the  forenoon,  that  he  hath 
conformed  to  the  Church  of  England  for  the  space  of  one  year  before 
such  his  admission,  without  having  been  present  at  any  conventicle, 
assembly  or  meeting,  as  aforesaid,  and  that  he  hath  received  the 
Sacrament  of  the  Lord's  Supper  at  least  three  times  in  the  year, 
which  oath  shall  be  there  enrolled  and  kept  upon  record. 

XII.  Provided  always,  That  this  act  shall  not  extend,  ...  to  any 
person,  who  as  a  tutor,  or  schoolmaster,  shall  instruct  youth  in  read- 
ing, writing,  arithmetic,  or  any  part  of  mathematical  learning  only,  so 
far   as  such   mathematical   learning   relates   to   navigation,    or   any 
mechanical  art  only,  and  so  far  as  such  reading,  writing,  arithmetic  or 
mathematical  learning  shall  be  taught  in  the  English  tongue  only. 

(The  first  part  of  the  clause  recites  the  Act  of  Uniformity  in  the  Irish 
Statutes,— 17  and  18  Car.  II.) 

XIII.  ...  Be  it  therefore  enacted  .  .  .  That  all ...  the  remedies, 
provisions,  and  clauses,  in  and  by  this  act  ...  shall  extend,  ...  to 
Ireland,  in  as  full  and  effectual  manner,  as  if  Ireland  had  been  ex- 
pressly named  and  mentioned  in  all  and  every  the  clauses  in  this  act. 

(Perry,  H.C.E.  iii.  145  ;  Wyon,  H.G.B.  ii.  500 ;  Rogers,  P.L.  i.  219.) 
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THE  RIOT  ACT 

1  Geo.  I.  Stat.  2,  Cap.  5,  1715. 

An  Ad  for  preventing  Tumults  and  Riotous  Assemblies,  and  for  the 
more  speedy  and  effectual  punishing  the  Rioters. 

I.  Whereas  of  late  many  rebellious  Riots  and  Tumults  have  been 
in  divers  Parts  of  this  Kingdom,  to  the  Disturbance  of  the  Public 
Peace,  and  the  endangering  of  his  Majesty's  Person  and  Government, 
and  the  same  are  yet  continued  and  fomented  by  Persons  disaffected 
to  his  Majesty,  presuming  so  to  do,  for  that  the  Punishments  pro- 
vided by  the  Laws  now  in  being  are  not  adequate  to  such  heinous 
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Offences;  and  by  such  Rioters  his  Majesty  and  his  Administration 
have  been  most  maliciously  and  falsely  traduced,  with  an  Intent  to 
raise  Divisions,  and  to  alienate  the  Affections  of  the  People  from  his 
Majesty  :  Therefore  for  the  preventing  and  suppressing  of  such  Riots 
and  Tumults,  and  for  the  more  speedy  and  effectual  punishing  the 
offenders  therein;  Be  it  enacted  . . .  Thatif  any  Persons  to  the  Number 
of  twelve  or  more,  being  unlawfully,  riotously,  and  tumultuously 
assembled  together,  to  the  Disturbance  of  the  Public  Peace,  at  any 
Time  after  the  lasTTDay  of  July,  in  the  Year  of  Uur  Lord  One 
thousand  seven  hundred  and  fifteen,  and  .being  required  or  com- 
fllflfldfld  hy  ftnY  OBQ  Q*.  more  Justice  or  Justices  of  the  Peace,  or  by 
the  .Skenff.  of._the  County,  or  his  Under  Sheriff^  or  by  ~the  Mayor, 
Bailiff  or  Bailiffs,  or  other  Head  Officer,  or  Justice  of  the  Peace  of 
any  City  or  Town-corporate,  where  such  Assembly  shall  be,  by 
Proclamation  to  be  made  in  the  King's  Name,  in  the  Form  herein- 
after directed,  to  disperse  themselves  and  peaceably  to  depart  to  their 
Habitations,  or  to  their  lawfuT  ^Business,  shall,~to  the  Number  of 
twelve  or  more  (notwithstanding  such  Proclamation  made)  unlaw- 
fully, riotously,  and  tumultuously  remain  or  continue  together  by  the 
Space  of  one  Hour  after  such  Command  or  Request  made  by  Pro- 
clamation, that  then  such  continuing  l;ogetFer  to  the  Number  of 
twelve  or  more,  after  such  Command  or"  Request made  byTroclama- 
tion,  sjiall  be  adjudged  Felony  without  Benefit  of  Clergy,  and  the 
Offenders  therein  shall  be  adjudgejj  Felons,  and  shall  suffer  Death  as 
in  the  case  of  Felony  without  Benefit  of  Clergy. 

II.  And  be  it  further  enacted  .  .  .  That  the  Order  and  Form  of  the 
Proclamations  that  shall  be  made  by  the  Authority  of  this  Act,  shall 
be  as  hereafter  followeth  (that  is  to  say)  the  Justice  of  the  Peace,  or 
other  Person  authorized  by  this  Act  to  make  the  said  Proclamation, 
shall,  among  the  said  Rioters  or  as  near  to  them  as  he  can  safely 
come,  with  a  loud  Voice  command,  and  cause  to  be  commanded 
Silence  to  be,  while  Proclamation  is  making,  and  after  that  shall 
openly,  and  with  loud  Voice  make  or  cause  to  be  made  Proclamation 
in  these  Words,  or  like  in  Effect : 

'  Our  Sovereign  Lord  the  King  chargeth  and  commandeth  all  Per- 1 
sons,  being  assembled  to  disperse  themselves,  and  peaceably  to  depart 
to  their  Habitations,  or  to  their  lawful  Business,  upon  the  Pains  con- 
tained in  the  Act  made  in  the  First  Year  of  King  George,  for  prevent- 
ing Tumults  and  riotous  Assemblies.  « Q0d  save  the  King.' 

And  every  such  Justice  and  Justices  of  the  Peace,  Sheriff,  Under- 
sheriff,  Mayor,  Bailiff,  and  other  Head-officer,  aforesaid,  within  the 
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Limits  of  their  respective  Jurisdictions,  are  hereby  authorized,  im- 
powered  and  required,  on  Notice  or  Knowledge  of  any  such  unlawful, 
riotous,  and  tumultuous  Assembly,  to  resort  to  the  Place  where  such 
unlawful,  riotous  and  tumultuous  Assemblies  shall  be,  of  persons  to 
the  Number  of  twelve  or  more,  and  there  to  make  or  cause  to  be 
made  Proclamation  in  manner  aforesaid. 

III.  And  be  it  further  enacted  .  .  .  That  if  such  Persons  so  unlaw- 
fully, riotously,  and  tumultuously  assembled,  or  twelve  or  more  of 
them  after  Proclamation  made  in  manner  aforesaid,  shall  continue 
together  and  not  disperse  themselves  within  one  Hour,  That  then  it 
shall  be  ...  lawful  to  and  for  every  Justice  of  the  Peace,  Sheriff,  or 
Under-Sheriff  of  the  County  where  such  Assembly  shall  be,  and  also  to 
and  for  every  High  or  Petty-constable,  and  other  Peace-officer  within 
such  County,  and  also  to  and  for  every  Mayor,  Justice  of  the  Peace, 
Sheriff,  or  Bailiff,  and  other  Head-officer,  High  or  Petty-constable, 
and  other  Peace-officer  of  any  City  or  Town-corporate  where  such 
Assembly  shall  be,  and  to  and  for  such  other  Person  and  Persons  as 
shall  be  commanded  to  be  assisting  unto  any  such  Justice  of  the 
Peace,  Sheriff  or  Under-Sheriff,  Mayor,  Bailiff,  or  other  Head  officer 
aforesaid,  (who  are  hereby  authorized  and  impowered  to  command  all 
his  Majesty's  subjects  of  Age  and  Ability  to  be  assisting  to  them 
therein)  to  seize  and  apprehend,  and  they  are  hereby  required  to 
seize  and  apprehend  such  Persons  so  unlawfully,  riotously  and 
tumultuously  continuing  together  after  Proclamation  made,  as  afore- 
said, and,  forth  with  to  carry  the  Persons  so  app_rehended  before  one  or 
mcie_of_His_^Iajesty's  Justices  of  the  Peace  pf_  the  County  or  Place 
wherejmch  Persons  shall  be  so  apprehended,  in  order  to  their  being 
proceeded  against  for  such  their  Offences  according  to  law,  and  that  if 
the  Persons  so  unlawfully,  riotously  and  tumultuously  assembled,  or 
any  of  them,  ^shall  happen  to  be  killed,  maimed  or  hurt,  in  the  dis- 
persing, seizing_  or^pprehending,  or  endeavouring  to  jisperse^  seize  or 
apprehend_them,  by  reason  of  their  resisting  the  Persons  so  dispers- 
ing, seizing  or  apprehending,  or  endeavouring  to  disperse,  seize  or 
apprehend  them,  that  then  every__such  Justice  of  the  Peace,  Sheriff, 
Under-sheriff,  Mayor,  Bailiff,  Head-officer,  High  or  Petty-constable, 
or  other  Peace-officer,  and  all  and  singular  Persons,  being  aiding  and 
assisting  to  them,  or  any  of  them,  shall  be  free,_  discharged  and 
-intlpjTinified,  as^well^ against  the  King's  Majesty,  his  Heirjs  and  Suc- 
cessors, as  against  all  and  every  other  Person  and  Persons,  of,  f or^  or 
concerning _the  killing!  maiming^ or  hurting  of  any  such.  Person 
or  Persons  so  unlawfully,  riotously  and  tumultuously  assembled,  that 
shall  happen  to  be  so  killed,  maimed,  or  hurt  as  aforesaid. 
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IV.1  And  be  it  further  enacted  .  .  .  That  if  any  Persons  unlaw- 
fully, riotously  and  tumultuously  assembled  together,  to  the  Disturb- 
ance of  the  Public  Peace,  shall  unlawfully,  and  with  Force_  demolish 
or  pull  down,  or  begin  to  djmoli^h_o^  pull  down  any  Church  or 
Chapel,  or  any  Building  for  Religious  Worship  certified  and  registered 
MjvnL~r>  lid-according  to  the  Statute2  made  in  the  First  Year  of  the  Keign  of  the 
late'  King  William  and  Queen  Mary,  .  .  .  or  any  Dwelling-house, 
Barn,  Stable  or  other  Out-house^  that  then  every  such  demolishing, 
or  pulling  down,  or  beginning  to  demolish  or  pull  down,  shall  be 
adjudged  Felony  without  Benefit  of  Clergy,  and  the  offenders  therein 
shall  be  adjudged  Felons,  aad  shall  suffer  Death  as  in  case  of  Felony 
w ithoutJBenefit  of  Clergy. 

V.  Provided  always,  .  .  .  That  if  any  Person  or  Persons  do,  or 
shall,  with  Force  and  Arms,  willingly  and  knowingly  oppose,  obstruct, 
or  in  any  manner  willfully  and  knowingly  let,  hinder,  or  hurt  any 
Person  or  Persons  that  shall  begin  to  proclaim,  or  go  to  proclaim 
according  to  the  Proclamation  hereby  directed  to  be  made,  whereby 
such  Proclamation  shall  not  be  made,  that  then  every  such  opposing, 
obstructing,  letting,  hindering  or  hurting  such  Person  or  Persons,  so 
beginning  or  going  to  make  such  Proclamation,  as  aforesaid,  shall  be 
adjudged  Felony  without  Benefit  of  Clergy,  and  the  offenders  therein 
shall  be  adjudged  Felons,  and  shall  suffer  Death  as  in  case  of  Felony, 
without  Benefit  of  Clergy ;  and  that  also  every  such  Person  or  Per- 
sons so  being  unlawfully,  riotously  and  tumultuously  assembled,  to 
the  Number  of  Twelve,  as  aforesaid,  or  more,  to  whom  Proclamation 
should  or  ought  to  have  been  made  if  the  same  had  not  been  hin- 
dered, as  aforesaid,  shall  likewise,  in  case  they  or  any  of  them,  to  the 
Number  of  Twelve  or  more,  shall  continue  together,  and  not  disperse 
themselves  within  one  Hour  after  such  Let  or  Hindrance  so  made, 
having  Knowledge  of  such  Let  or  Hindrance  so  made,  shall  be 
adjudged  Felons,  and  shall  suffer  Death  as  in  case  of  Felony  without 
Benefit  of  Clergy. 

(VI.  provides  how  damages  shall  be  made  good  if  a  church  or  other 
building  shall  be  destroyed. 

VII.  The  act  to  be  read  at  every  quarter  session,  leet,  and  law-day. 

VIII. -X.  deals  with  the  executive  officials  in  Scotland,  and  extends  it 
to  all  places  of  religious  worship  tolerated  by  law.) 

(Dicey,  L.C.  284  and  App.  xii. ;  Mahon,  H.E.  i.  195.) 

1  Repealed  as  to  England,  7  and  8  Geo.  IV.  c.  24,  §  1. 

2  1  W.  and  M.  Sess.  1,  c.  18. 
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THE  SEPTENNIAL  ACT1 

1  Geo.  I.  Stat.  2,  Cap.  38,  1716. 

An  Act1  for  enlarging  the  Time  and  Continuance  of  Parliaments, 
appointed  by  an  Act  made  in  the  sixth  year  of  the  Reign  of  King 
William  and  Queen  Mary,  intituled,  An  Act  for  the  frequent 
Meeting  and  Galling  of  Parliaments. 

Whereas  in  and  by  an  Act1  of  Parliament  made  in  the  sixth  year 
of  the  Keign  of  their  late  Majesties  King  "William  and  Queen  Mary 
(of  ever  Blessed  Memory)  intituled,  An  Act  for  the  frequent  Meeting 
and  Calling  of  Parliaments  :  It  was  among  other  Things  enacted, 
That  from  thenceforth  no  Parliament  whatsoever,  that  should  at  any 
Time  then  after  be  called,  assembled  or  held,  should  have  any  con- 
tinuance longer  than  for  three  years  only  at  the  farthest,  to  be 
accounted  from  the  Day  on  which  by  the  Writ  of  Summons  the  said 
Parliament  should  be  appointed  to  meet  :  and  whereas  it  hath  been 
found  by  Experience,  that  the  said  clause  hath  proved  very  grievous^ 
andburthensome,  by  occasioning  much  greater  and  more  continued\ 
Expenses  in  order  to  Elections  of  Members  to  serve  in  Parliament. 
and  more  violent  and  lasting  heats  and  animosities  among  the  Sub- 
jects of  this  Realm,  than  were  ever  known  before  the  said  Clause  was 
enacted  ;  and  the  said  Provision,  if  it  should  continue,  may  probably 
at  this  juncture,  when  a  restless  and  Popish  Faction  are  designing 
and  endeavouring  to  renew  the  Rebellion  within  this  Kingdom,  and 
an  Invasion  from  abroad,  be  destructive  to  the  Peace  and  Security 
of  the  Government;  Be  it  enacted  .  .  .  That_this^  present  Parlia- 
ment, and  all  Parliaments  that  shall  at  any  Time  hereafter  be  called, 
assembled  or  held,  shall  and  may  respectively  have  continuance  fo_r_ 
seven  Years,  and  no  longer,  to  be  accounted  from  the  Day  on  which 
by  the  "Writ  of  Summons  this  present  Parliament  hath  been,  or  any 
future  Parliament  shall  be  appointed  to  meet,  unless  this  present,  or 
any  such  Parliament  hereafter  to  be  summoned,  shall  be  sooner  dis- 
solved by  His  Majesty,  His  Heirs  or  Successors. 

(Hallam,  C.H.  iii.  xvi.  ;    Parlt.  Hist.  vii.  292-379  ;   Dicey,   L.C.  ;  42 
et  seq.;  Michael,  E^G.  i.  604  et  seq.;  Mahon,  H.E.  i.  iv.) 


l  Repeals  6  W.  and  M.  c.  2  (see  p.  83). 
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(The  subjoined  Protest  has  both  a  great  historic  and  constitutional 
interest,  seeing  that  the  Statute  is  still  law.  See  Lords  Journals,  Ap.  14, 
1716  ;  Rogers,  P.L.  i.  228.) 


PROTEST 

1st,  Because,  we  conceive,  that  frequent  and  new  Parliaments  are 
\  required  by  the  fundamental  constitution  of  the  Kingdom ;  and  the 
"practice  thereof  for  many  ages  (which  manifestly  appears  by  our 
records)  is  a  sufficient  evidence  and  proof  of  this  constitution. 

2ndly,  Because  it  is  agreed,  that  the  House  of  Commons  must  be 
chosen  by  the  people,  and  when  so  chosen,  they  are  truly  the  repre- 
WjiAjjjJw  sentatives  of  the  people,  which  they  cannot  be  so  properly^  said  to 
^  Lrk**fl  be,  when  continued  for  a  longer  time  than  that  for  which  they  were 
chosen ;  for  after  that  time  they  are  chosen  by  the  Parliament,  and 
not  the  people,  who  are  thereby  deprived  of  the  only  remedy  which 
they  have  against  those,  who  either  do  not  understand,  or  through 
,, ,t/ ^A^Jvi corruption,  do  wilfully  betray  the  trust  reposed  in  them;   which 
remedy  is,  to  choose  hpttor  n^n  in  thp.ir 


3rdly,  Because  the  reasons  given  for  this  Bill,  we  conceive,  were 
not  sufficient  to  induce  us  to  pass  it,  in  subversion  of  so  essential 
a  part  of  our  constitution. 

1.  For  as  to  the  argument,  that  this  will  encourage  the  princes  and 
states  of  Europe  to  enter  into  alliances  with  us,  we  have  not  heard 
any  one  minister  assert,  that  any  one  prince  or  state  has  asked,  or  so 
much  as  insinuated,  that  they  wished  such  an  alteration. 

Nor  is  it  reasonable  to  imagine  it,  for  it  cannot  be  expected,  that 
any  prince  or  state  can  rely  upon  a  people  to  defend  their  liberties 
and  interests,  who  shall  be  thought  to  have  given  up  so  great  a  part 
of  their  own ;  nor  can  it  be  prudent  to  wish  such  an  experiment  to 
be  made,  after  the  experience  that  Europe  has  had  of  the  great  things 
this  nation  has  done  for  them,  under  the  constitution  which  is  now 
to  be  altered  by  this  Bill. 

But  on  the  other  hand  they  may  be  deterred  from  entering  into 
measures  with  us,  when  they  shall  be  informed  by  the  preamble  of 
this  Bill,  '  that  the  popish  faction  is  so  dangerous,  as  that  it  may  be 
destructive  to  the  peace  and  security  of  the  Government,'  and  may 
apprehend  from  this  Bill  that  the  Government  is  so  weak,  as  to  want 
so  extraordinary  a  provision  for  its  safety ;  which  seems  to^  iniply, 
that  the  gentlemen  of  Britain  are  not  to  be  trusted  or  relied  upon, 
and  that  the  good  affections  of  the  people  are  restrained  to  so  small  a 
number,  as  that  of  which  the  present  House  of  Commons  consists. 

n         i  ft  f^i  fj  _'      ~~ 

H^xA-    3^^oAr     ^fr-v-oo-^^n^j   <*-vv_o-U  ^-9*s8jJUUULU^( 
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2.  "We  conceive  that  this  Bill  is  so  far  from  preventing  expenses 
and  corruptions,  that  it  will  rather  increase  them ;  for  the  longer  a 
Parliament  is  to  last  the  more  valuable  to  be  purchased  is  a  station 
in  it,  and  the  greater  also  is  the  danger  of  corrupting  the  members  of 
it ;  for  if  ever  there  should  be  a  Ministry  who  shall  want  a  Parliament 
to  screen  them  from  the  just  resentment  of  the  people,  or  from  a 
discovery  of  their  ill  practices  to  the  King,  who  cannot  otherwise,  or 
so  truly,  be  informed  of  them,  as  by  a  free  Parliament,  it  is  so  much 
the  interest  of  such  a  Ministry  to  influence  the  elections  (which  by 
their  authority,  and  the  disposal  of  the  public  money,  they,  of  all 
others,  have  the  best  means  of  doing)  that  it  is  to  be  feared  they  will 
be  tempted,  and  not  to  fail  to  make  use  of  them ;  and  even  when  the 
members  are  chosen,  they  have  greater  opportunity  of  inducing  very 
many  to  comply  with  them,  than  they  could  have,  if  not  only  the 
Sessions  of  Parliament,  but  the  Parliament  itself,  were  reduced  to 
the  ancient  and  primitive  constitution  and  practice  of  frequent  and 
new  Parliaments ;  for  as  a  good  Ministry  will  neither  practise  nor 
need  corruption,  so  it  cannot  be  any  Lord's  intention  to  provide  for 
the  security  of  a  bad  one. 

4thly,  We  conceive,  that  whatever  reasons  may  induce  the  Lords 
to  pass  this  Bill,  to  continue  this  Parliament  for  seven  years,  will  be 
at  least  as  strong,  and  may,  by  the  conduct  of  the  Ministry,  be  made 
much  stronger,  before  the  end  of  seven  years,  for  continuing  it  still 
longer,  and  even  to  perpetuate  it;  which  would  be  an  express  and 
absolute  subversion  of  the  third  estate  of  the  realm. 


POULETT 

ANGLESEY 

GUILFORD 

ASHBURNHAM 

DARTMOUTH 

BERKSHIRE 

AYLESFORD 

HEREFORD 

SOMERSET 

MONTJOY 

OSBORNE 

WHORLTON 

SALISBURY 

BRISTOL 

CHESTER 

ROCHESTER 

BINGLEY 

TREVOR 

MANSEL 

WESTON 

SHREWSBURY        TADCASTER  GOWER  FOLEY 

NOTTINGHAM        NORTHAMPTON     COMPTON          WILLOUGHBY  DE 
STRAFFORD           ABINGDON  BATHURST  BROKE. 


120  STATUTES  AND  DOCUMENTS 

XXVII 

THE  IRISH  PARLIAMENT 
6  Geo.  I.  Cap.  5,  1719.1 

An  act  for  tlie  better  securing  the  dependency  of  the  Kingdom  of 
Ireland  upon  the  Crown  of  Great  Britain. 

Whereas  the  House  of  Lords  of  Ireland  have  of  late,  against  law, 
assumed  to  themselves  a  power  and  jurisdiction  to  examine,  correct 
and  amend  the  judgments  and  decrees  of  the  courts  of  justice  in  the 
kingdom  of  Ireland :  Therefore  for  the  better  securing  of  the  de- 
pendency of  Ireland  upon  the  Crown  of  Great  Britain,  May  it  please 
your  most  excellent  Majesty  that  it  may  be  declared,  and  be  it  de- 
clared .  .  .  That  the  same  kingdom  of  Ireland  hath  been,  is,  and  of 
right  ought  to  be  subordinate  unto  and  dependent  upon  the  imperial 
Crown  of  Great  Britain,  as  being  inseparably  united  and  annexed 
thereunto ;  and  that  the  King's  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal,  and  commons  of  Great 
Britain  in  parliament  assembled,  had,  hath,  and  of  right  ought  to 
have  full  power  and  authority  to  make  laws  and  statutes  of  sufficient 
force  and  validity  to  bind  the  kingdom  and  people  of  Ireland. 

II.  And  be  it  further  declared  .  .  .  That  the  House  of  Lords  of 
Ireland  have  not,  nor  of  right  ought  to  have  any  jurisdiction  to 
judge  of,  affirm  or  reverse  any  judgment,  sentence  or  decree,  given  or 
made  in  any  court  within  the  said  kingdom,  and  that  all  proceedings 
before  the  said  House  of  Lords  upon  any  such  judgment,  sentence, 
or  decree,  are,  and  are  hereby  declared  to  be  utterly  null  and  void  to 
all  intents  and  purposes  whatsoever. 

(Lecky,  H.E.  ii.  412  et  seq.;  Froude,  Eng.  in  Ireland,  i.  285  et  seq.; 
Hallam,  C.H.  iii.  xviii. ;  Porritt,  U.H.C.  ii.  424-449.) 

(For  the  convenience  of  the  student,  10  Hen.  VII.  c.  4  is  annexed.) 
1  Repealed  22  Geo.  III.  c.  53  (see  p.  144). 
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POYNINGTS  LAW 
10  Hen.  VII  Cap.  4,  1495. 

An  Act  that  no  Parliament  be  holden  in  this  Land  until  the  Acts 
be  certified  into  England. 

Item,  at  the  request  of  the  Commons  of  the  land  of  Ireland,  be  it 
ordained,  enacted  and  established,  That  at  the  next  Parliament  that  there 
shall  be  holden  by  the  King's  Commandment  and  licence,  wherein 
amongst  other,  the  King's  grace  entendeth  to  have  a  general  resumption 
of  his  whole  revenues  sith  the  last  day  of  the  reign  of  King  Edward  the 
Second,  no  Parliament  be  holden  hereafter  in  the  said  land,  but  at  such 
season  as  the  King's  lieutenant  and  counsaile  there  first  do  certifie  the 
King,  under  the  great  seal  of  that  land,  the  causes  and  considerations,  and 
all  such  acts  as  them  seemeth  should  pass  in  the  same  Parliament,  and 
such  causes,  considerations,  and  acts  affirmed  by  the  King  and  his  counsail 
to  be  good  and  expedient  for  the  land,  and  his  licence  thereupon,  as  well 
in  affirmation  of  the  said  causes  and  acts,  as  to  summon  the  said  Parlia- 
ment under  his  great  seal  of  England  had  and  obtained  ;  that  done,  a 
Parliament  to  be  had  and  holden  after  the  form  and  effect  afore  rehearsed  : 
and  if  any  Parliament  be  holden  in  that  land  hereafter,  contrary  to  the 
form  and  provision  aforesaid,  it  be  deemed  void  and  of  none  effect  in  law. 

(Irish  Statutes,  i.  p.  44.) 

XXVIII 

THE  PEERAGE  BILL 

1719. 

Resolutions  of  the  Lords  in  relation  to  the  Peerage. 

But  after  a  debate  that  lasted  till  near  seven  of  the  clock  in  the 
evening  by  a  majority  of  83  votes  against  30,  their  Lordships  came 
to  the  following  Resolutions,  viz. 

"  1.  That  in  lieu  of  the  16  elective  peers,  to  sit  in  this  House  on 
the  part  of  Scotland,  25  peers  to  be  declared  by  his  majesty,  shall 
have  hereditary  seats  in  parliament,  and  be  the  peers  on  the  part  of 
the  peerage  of  Scotland. 

2.  That  such  25  peers  shall  be  declared  by  his  majesty,  before  the 
next  session  of  parliament. 

3.  That  9  of  the  said  25  shall  be  appointed  by  his  majesty  to  have 
immediate  right  to  such  hereditary  seats  in  parliament,  subject  to 
the  qualifications  requisite  by  the  laws  now  in  being. 
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4.  That  none  of  the  remaining  16  so  to  be  declared  by  his  majesty, 
or  their  heirs,  shall  become  sitting  peers  of  the  parliament  of  Great 
Britain  until  after  the  determination  of    this   present   parliament, 
except  such  are  of  the  number  of  the  sixteen  peers  now  sitting  in 
parliament  on  the  part  of  Scotland,  and  their  heirs. 

5.  That  if  any  of  the  25  peers  so  to  be  declared  by  his  majesty, 
and  their  heirs  shall  fail,  someone  or  other  of  the  peers  of  Scotland 
shall  be  appointed  by  his  majesty,  his  heirs  and  successors,  to  succeed 
to  every  such  peer  so  failing ;  and  every  peer  so  appointed  shall  be 
one  of  the  peers  on  the  part  of  the  peerage  of   Scotland,  in  the 
parliament  of  Great  Britain,  and  so,  toties  qitoties,  as  often  as  such 
failure  shall  happen. 

6.  That  the  hereditary  right  of  sitting  in  Parliament,  which  shall 
accrue  to  the  25  peers  of  Scotland,  to  be  declared  by  his  majesty, 
shall  be  so  limited  as  not  to  descend  to  females. 

7.  That  the  number  of   peers  of   Great  Britain,  on  the  part  of 
England,  shall  not  be  enlarged,  without  precedent  right,  beyond  six 
of  what  they  are  at  present ;  but  as  any  of  the  said  present  peers,  or 
such  six  new  peers,  in  case  they  be  created,  shall  fail,  their  numbers 
may  be  supplied  by  new  creations  of  commoners  of  Great  Britain, 

"Horn  within  the  kingdom  of  Great  Britain  or  Ireland,  or  any  of  the 
dominions  thereunto  belonging,  or  born  of  British  parents,  and  so, 
toties  quoties,  as  often  as  such  failure  shall  happen. 

8.  That  no  person  be  at  any  time  created  by  writ,  nor  any  peer- 
age granted  by  patent,  r_for  any  longer  estate  than  for  the  grantee,  and 
the  heirs  male  of  his  body. 

9.  That    there    be    not   any   restraint    upon    the    Crown,    from 
creating  any  of  the  princes  of  the  blood,  peers  of  Great  Britain, 
with  right  to  sit  in  parliament. 

10.  That  whenever  those  Lords  now  sitting  in  parliament,  whose 
sons  have  been  called  by  writ,  shall  die ;  then  it  shall  be  lawful  for 
his  majesty,  his  heirs  and  successors,  to  create  a  peer  to  supply  the 
number  so  lessened. 

11.  That  every  creation  of  a  Peer  hereafter  to  be  made,  contrary 
to   these   Resolutions,  shall   be   null   and   void   to  all  intents   and 
purposes." 

The  Peerage  Bill  brought  in.]  March  5th. 

The  Earl  of  Clarendon  reported  these  Resolutions  to  the  House, 
which  being  agreed  to,  the  Judges  were  ordered  to  bring  in  a  Bill 
thereupon;  which  they  did  accordingly  on  the  14th,  when  the  said 
Bill  was  read  the  first,  and  ordered  to  be  read  a  second  time. 

The  Peerage  Bill  dropped.]  March  16th. 
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The  Lords  having  read  this  Bill  a  second  time,  three  Scotch  Lords 
petitioned  to  be  heard  hy  their  counsel  against  the  said  Bill ;  but  it 
being  represented  by  some  English  peers  that  the  Lords  being  sole 
judges  of  what  relates  to  the  Peerage,  they  could  not  allow  their 
rights  and  privileges  to  be  questioned  and  canvassed  by  lawyers ; 
and  having  to  that  purpose  cited  a  precedent,  viz.  the  case  of  the 
late  duke  Hamilton,  when  he  claimed  a  seat  in  that  house  as  duke  of 
Brandon,  the  said  petition  of  the  three  Scotch  Lords  was  rejected 
without  dividing. 

(Cobbett  Parlt.  Hist.  vii.  592.) 

(The  Bill  was  introduced  into  the  House  of  Lords  on  November  25, 
1719,  and  read  a  first  time.  On  November  26  it  was  read  a  second  time 
and  committed.  On  November  27  it  was  in  Committee  ;  on  November  28 
it  was  passed  through  Committee  and  ordered  to  be  ingrossed.  It  was 
read  a  third  time  on  November  30.  It  was  read  a  first  time  in  the  House 
of  Commons  on  December  1.  The  second  reading  (203  against  158  votes) 
was  deferred  to  December  18.  And  on  that  day  the  Bill  was  thrown  out, 
after  "  a  warm  debate  which  lasted  from  one  o'clock  in  the  afternoon  till 
near  nine  at  night.") 

(Hallam,  Hi.  xvi.;  Pike,  H.L.  363 ;  Coxe,  Walpole,  i.  116,  ii.  170  et  seq.; 
Lecky,  H.E.  i.  185  ;  Mahon,  H.E.  i.  530.) 


XXIX 

ENGLISH  IN  THE  LAW  COURTS 
4  Geo.  II.  Cap.  26,  1731. 

An  act  that  all  proceedings  in  courts  of  justice  within  that  part  of 
Great  Britain  called  England,  and  in  the  court  of  exchequer  in  Scot- 
land, shall  be  in  the  English  language.1 

Whereas  many  and  great  mischiefs  do  frequently  happen  to  the 
subjects  of  this  kingdom  from  the  proceedings  in  courts  of  justice 
being  in  an  unknown  language,  those  who  are  summoned  and  im- 
pleaded  having  no  knowledge  or  understanding  of  what  is  alleged  for 
or  against  them  in  the  pleadings  of  their  lawyers  and  attornies,  who 
use  a  character  not  legible  to  any  but  persons  practising  the  law ;  to 
remedy  these  great  mischiefs,  and  to  protect  the  lives  and  fortunes  of 
the  subjects  of  that  part  of  Great  Britain  called  England,  more 
effectually  than  heretofore,  from  the  peril  of  being  ensnared  or  brought 

1  It  was  extended  to  Wales  by  6  Geo.  II.  c.  14. 
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in  danger  by  forms  and  proceedings  in  courts  of  justice,  in  an  un- 
known language,  be  it  enacted.  .  .  .  That  from  and  after  the  twenty- 
fifth  day  of  March  one  thousand  seven  hundred  and  thirty  three,  all 
writs,  processes  and  returns  thereof,  and  proceedings  thereon,  and  all 
pleadings,  rules,  orders,  indictments,  informations,  inquisitions,  pre- 
sentments, verdicts,  prohibitions,  certificates  and  all  patents,  charters, 
pardons,  commissions,  records,  judgments,  statutes,  recognizances, 
bonds,  rolls,  entries,  fines  and  recoveries,  and  all  proceedings  relating 
thereunto,  and  all  proceedings  of  courts  leet,  courts  baron,  and 
customary  courts,  and  all  copies  thereof,  and  all  proceedings  whatso- 
ever in  any  courts  of  justice  within  that  part  of  Great  Britain  called 
England,  and  in  the  court  of  exchequer  in  Scotland,  and  which  con- 
cern the  law  and  administration  of  justice,  shall  be  in  the  English 
tongue  and  language  only,  and  not  in  Latin  or  French,  or  in  any  other 
tongue  or  language  whatsoever,  and  shall  be  written  in  such  a  common 
legible  hand  and  character,  as  the  acts  of  parliament  are  usually 
ingrossed  in,  and  the  lines  and  words  of  the  same  to  be  written  at 
least  as  close  as  the  said  acts  usually  are,  and  not  in  any  hand 
commonly  called  court  hand,  and  in  words  at  length  and  not  abbrevi- 
ated, any  law,  custom  or  usage  heretofore  to  the  contrary  thereof 
notwithstanding :  And  all  and  every  person  or  persons  offending 
against  this  act,  shall  for  every  such  offence  forfeit  and  pay  the  sum 
of  fifty  pounds  to  any  person  who  shall  sue  for  the  same,  by  action  of 
debt,  bill,  plaint  or  information,  in  any  of  his  Majesty's  courts  of 
record  in  Westminster-hall,  or  court  of  exchequer  in  Scotland  respec- 
tively, wherein  no  essoin,  protection  or  wager  of  law,  or  more  than 
one  imparlance,  shall  be  allowed. 

II.  And  be  it  further  enacted  .  .  .  That  mistranslation,  variation 
in  form  by  reason  of  translation,  misspelling  or  mistake  in  clerkship, 
or  pleadings  began  or  to  be  begun  before  the  said  twenty-fifth  day  of 
March  one  thousand  seven  hundred  and  thirty-three,  being  part  in 
Latin  and  part  in  English,  shall  be  no  error,  nor  make  void  any  pro- 
ceedings by  reason  thereof;  but  that  ail  manner  of  mistranslation, 
errors  in  form,  misspellings,  mistakes  in  clerkship,  may  at  any  time  be 
amended,  whether  in  paper  or  on  record  or  otherwise,  before  or  after 
judgment,  upon  payment  of  reasonable  costs  only. 

III.  Provided  always,  That  nothing  in  this  act,  nor  any  thing 
herein  contained,  shall  extend   to  certifying  beyond  the  seas  any 
case  or  proceedings  in  the  court  of  admiralty ;  but  that  in  such  cases 
the  commissions  and  proceedings  may  be  certified  in  Latin  as  formerly 
they  have  been. 
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IV.  And  whereas  several  good  and  profitable  laws  have  been 
enacted,  to  the  intent  that  the  parties  in  all  manner  of  actions  and 
demands  might  not  be  delayed  and  hindered  from  obtaining  the  effect 
of  their  suits,  after  issue  tried  and  judgment  given,  by  reason  of  any 
subtile,  ignorant,  or  defective  pleadings,  nor  for  any  defect  in  form, 
commonly  called  Jeofails ;  It  is  hereby  enacted  .  .  .  That  all  and 
every  statute  and  statute  for  the  reformation  and  amending  of  the 
delays  arising  from  any  Jeofails  whatsoever,  shall  and  may  extend  to 
all  and  every  form  and  forms,  and  to  all  proceedings  in  courts  of 
justice  (except  in  criminal  cases)  when  the  forms  and  proceedings  are 
in  English;  and  that  all  and  every  error  and  mistake  whatsoever, 
which  would  or  might  be  amended  and  remedied  by  any  statute  of 
Jeofails,  if  the  proceedings  had  been  in  Latin,  all  such  errors  and 
mistakes  of  the  same  and  like  nature,  when  the  forms  are  in  English, 
shall  be  deemed,  and  are  hereby  declared  to  be  amended  and  remedied 
by  the  statutes  now  in  force  for  the  amendment  of  any  Jeofails; 
and  this  clause  shall  be  taken  and  construed  in  all  courts  of  justice  in 
the  most  ample  and  beneficial  manner,  for  the  ease  and  benefit  of  the 
parties,  and  to  prevent  frivolous  and  vexatious  delays. 
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A  PLACE  ACT 

15  Geo.  II.  Cap.  22,  1742. 

An  act  to  exclude  certain  officers  from  being  members  of  the  House 
of  Commons. 

For  further  limiting  or  reducing  the  number  of  officers  capable 
of  sitting  in  the  House  of  Commons,  Be  it  enacted  .  .  .  That  from 
and  after  the  dissolution  or  other  determination  of  this  present 
parliament,  no  person  who  shall  be  commissioner  of  the  Revenue 
in  Ireland,  or  commissioners  of  the  navy  or  victualling  offices,  nor 
any  deputies  or  clerks  in  any  of  the  said  offices,  or  in  any  of  the  several 
offices  following ;  that  is  to  say,  The  office  of  Lord  High  Treasurer, 
or  the  Commissioners  of  the  Treasury,  or  of  the  auditor  of  the 
receipt  of  his  Majesty's  Exchequer,  or  of  the  tellers  of  the  Ex- 
chequer, or  of  the  Chancellor  of  the  Exchequer,  or  of  the  Lord 
High  Admiral,  or  of  the  Commissioners  of  the  Admiralty,  or  of  the 
paymasters  of  the  army,  or  of  the  navy,  or  of  his  Majesty's  principal 
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Secretaries  of  State,  or  of  the  Commissioners  of  the  Salt,  or  of  the 
Commissioners  of  the  Stamps,  or  of  the  Commissioners  of  Appeals,  or 
of  the  Commissioners  of  "Wine  Licences,  or  of  the  Commissioners 
of  Hackney  Coaches,  or  of  the  Commissioners  of  Hawkers  and 
Pedlars,  nor  any  persons  having  any  office,  civil  or  military,  within 
the  Island  of  Minorca,  or  in  Gibraltar,  other  than  officers  having 
commissions  in  any  regiment  there  only,  shall  be  capable  of  being 
elected,  or  of  sitting  or  voting  as  a  member  of  the  House  of 
Commons,  in  any  parliament  which  shall  be  hereafter  summoned 
and  holden. 

II.  And  be  it  further  enacted  .  .  .  That  if  any  person  hereby 
disabled  .  .  .  shall  nevertheless  be  returned  as  a  member  .  .  .  such 
election  and  return  are  hereby  enacted  and  declared  to  be  void  to  all 
intents  and  purposes  whatsoever:  And  if  any  person  disabled  and 
declared  incapable  .  .  .  shall,  .  .  .  presume  to  sit  or  vote  as  a  member 
of  the  House  of  Commons  in  any  parliament  to  be  hereafter  sum- 
moned, such  person  so  sitting  or  voting,  shall  forfeit  the  sum  of 
twenty  pounds  for  every  day  in  which  he  shall  sit  or  vote  in  the  said 
House  of  Commons,  to  such  person  or  persons  who  shall  sue  for  the 
same  in  any  of  his  Majesty's  Courts  at  Westminster ;  .  .  .  and  shall 
from  thenceforth  be  incapable  of  taking,  holding,  or  enjoying  any 
office  of  honour  or  profit  under  his  Majesty,  his  heirs  or  successors. 

^*— 

III.  Provided  always,  .  .  .  That  nothing  in  this  act  shall  ext&nc 

or  be  construed  to  extend,  or  relate  to,  or  exclude  the  Treasurer  \_y 
or  Comptroller  of  the  Navy,  the  Secretaries  of  the  Treasury,  the 
Secretary  to  the  Chancellor  of  the  Exchequer,  or  Secretaries  of  the 
Admiralty,  the  Under  Secretary  to  any  of  his  Majesty's  principal 
Secretaries  of  State,  or  the  deputy  paymaster  of  the  army,  or  to 
exclude  any  person  having  or  holding  any  office  or  employment  for 
life,  or  for  so  long  as  he  shall  behave  himself  well  in  his  office, 
anything  herein  contained  to  the  contrary  notwithstanding. 

,  H.E.  i.  447  ;  Porritt,  U.H.C.  i.  204-222  ;  Anson,  L.C.  i.  v.  72-93.) 
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XXXI 

AN  ACT  FOE  THE  PACIFICATION  OF  THE 

HIGHLANDS   OF  SCOTLAND 

19  Geo.  II.  Cap.  39,  1746.1 

An  act  for  the  more  effectual  disarming  the  Highlands  in  Scotland  ; 
and  for  the  more  effectually  securing  the  peace  of  the  said  Highlands  ; 
and  for  the  restraining  the  use  of  the  Highland  dress;  and  for  further 
indemnifying  such  persons  as  have  acted  in  defence  of  his  Majesty's 
person  and  government,  during  the  unnatural  rebellion;  and  for 
indemnifying  the  judges  and  other  officers  of  the  Court  of  Justiciary 
in  Scotland,  for  not  performing  the  northern  circuit  in  May  one 
thousand  seven  hundred  and  forty-six ;  and  for  obliging  the  masters 
and  teachers  of  private  schools  in  Scotland,  and  chaplains  tutors 
and  governors  of  children  or  youth,  to  take  the  Oaths  to  his  Majesty, 
his  heirs  and  successors,  and  register  the  same. 

Whereas  by  an  act  made  in  the  first  year  of  the  reign  of  his  late 
Majesty  King  George  the  First,  of  glorious  memory,  intituled,  An  act 
for  the  more  effectual  securing  the  peace  of  the  Highlands  in  Scot- 
land, it  was  enacted,  That  from  and  after  the  first  day  of  November, 
which  was  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
sixteen,  it  should  not  be  lawful  for  any  person  or  persons  (except 
such  persons  as  are  therein  mentioned  and  described)  ...  to  have  in 
his  or  their  custody,  use,  or  bear,  broad  sword  or  target,  poignard, 
whinger,  or  durk,  side  pistol,  gun,  or  other  warlike  weapon,  otherwise 
than  in  the  said  act  was  directed,  under  certain  penalties  appointed 
by  the  said  act;  which  act  having  by  experience  been  found  not 
sufficient  to  attain  the  ends  therein  proposed,  was  further  enforced 
by  an  act  made  in  the  eleventh  year  of  the  reign  of  his  late  Majesty, 
intituled,  An  act  for  more  effectual  disarming  the  Highlands  in  that 
part  of  Great  Britain  called  Scotland;  and  for  the  better  securing 
the  peace  and  quiet  of  that  part  of  the  kingdom  :  And  whereas  the 
said  act  ...  is  now  expired  :  And  whereas  many  persons  within  the 
said  bounds  and  shires  still  continue  possessed  of  great  quantities  of 
arms,  and  there,  with  a  great  number  of  such  persons,  have  lately 
raised  and  carried  on  a  most  audacious  and  wicked  rebellion  against 

1  Virtually  repealed. 
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his  Majesty,  in  favour  of  a  popish  pretender,  and  in  prosecution 
thereof  did,  in  a  traitorous  and  hostile  manner,  march  into  the 
southern  parts  of  this  kingdom,  took  possession  of  several  towns, 
raised  contributions  upon  the  country,  and  committed  many  other 
disorders,  to  the  terror  and  great  loss  of  his  Majesty's  faithful 
subjects,  until,  by  the  blessing  of  God  on  his  Majesty's  arms,  they 
were  subdued  :  Now  for  preventing  rebellion  and  traitorous  attempts 
in  time  to  come,  and  the  other  mischiefs  arising  from  the  possession 
or  use  of  arms,  by  lawless,  wicked,  and  disaffected  persons,  inhabiting 
within  the  several  shires  and  bounds;  Be  it  enacted  .  .  .  That 
from  and  after  the  first  day  of  August,  one  thousand  seven  hundred 
and  forty-six,  it  shall  be  lawful  for  the  respective  Lords  Lieutenants 
of  the  several  shires  above  recited,  and  for  such  other  person  or 
persons  as  his  Majesty,  his  heirs  or  successors,  shall,  by  his  or  their 
sign  manual,  from  time  to  time,  think  fit  to  authorize  and  appoint, 
in  that  behalf,  to  issue,  .  .  .  letters  of  summons  in  his  Majesty's 
name,  and  under  his  or  their  respective  hands  and  seals,  .  .  .  thereby 
commanding  and  requiring  all  and  every  person  and  persons  therein 
named,  or  inhabiting  within  the  particular  limits  therein  described, 
to  bring  in  and  deliver  up,  at  a  certain  day  in  such  summons  to  be 
prefixed,  and  at  a  certain  place  therein  to  be  mentioned,  all  and 
singular  his  and  their  arms  and  warlike  weapons,  unto  such  Lord 
Lieutenant,  or  other  person  or  persons  appointed  by  his  Majesty, 
.  .  .  and  to  be  disposed  of  in  such  manner  as  his  Majesty,  his 
heirs  or  successors  shall  appoint ;  and  if  any  person  or  persons, 
in  such  summons  mentioned  by  name,  or  inhabiting  within  the 
limits  therein  described,  shall,  by  the  oaths  of  one  or  more  credible 
witness  or  witnesses,  be  convicted  of  having  or  bearing  any  arms,  or 
warlike  weapons,  after  the  day  prefixed  in  such  summons,  before  any 
one  or  more  of  his  Majesty's  justices  of  the  peace  for  the  shire  or 
stewartry  where  such  offender  or  offenders  shall  reside,  or  be  appre- 
hended, or  before  the  judge  ordinary,  or  such  other  person  or  persons 
as  his  Majesty,  his  heirs  or  successors  shall  appoint,  .  .  .  every  such 
person  or  persons  so  convicted,  shall  forfeit  the  sum  of  fifteen  pounds 
sterling,  and  shall  be  committed  to  prison  until  payment  of  the  said 
sum ;  and  if  any  person  or  persons,  convicted  as  aforesaid,  shall  refuse 
or  neglect  to  make  payment  of  the  foresaid  sum  of  fifteen  pounds 
sterling,  within  the  space  of  one  calendar  month  from  the  date  of 
such  conviction,  it  shall  and  may  be  lawful  to  any  one  or  more  of  his 
Majesty's  justices  of  the  peace,  or  to  the  judge  ordinary  of  the  place 
where  such  offender  or  offenders  is  or  are  imprisoned,  in  case  he  or 
they  shall  judge  such  offender  or  offenders  fit  to  serve  his  Majesty  as 
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a  soldier  or  soldiers,  to  cause  him  or  them  to  be  delivered  over  .  .  . 
to  such  officer  or  officers  belonging  to  the  forces  of  his  Majesty,  his 
heirs  or  successors,  who  shall  be  appointed  from  time  to  time  to 
receive  such  men,  to  serve  as  soldiers  in  any  of  his  Majesty's  forces 
in  America;  for  which  purpose  the  respective  officers,  who  shall 
receive  such  men,  shall  then  cause  the  articles  of  war  against  mutiny 
and  desertion  to  be  read  to  him  or  them  in  the  presence  of  such 
justices  of  the  peace,  or  judge  ordinary,  who  shall  so  deliver  over 
such  men,  who  shall  cause  an  entry  or  memorial  thereof  to  be  made, 
together  with  the  names  of  the  persons  so  delivered  over,  with  a 
certificate  thereof  in  writing,  under  his  or  their  hands,  to  be  delivered 
to  the  officers  appointed  to  receive  such  men ;  and  from  and  after 
reading  of  the  said  articles  of  war,  every  person  so  delivered  over,  to 
such  officer,  to  serve  as  a  soldier  as  aforesaid,  shall  be  deemed  a  listed 
soldier  to  all  intents  and  purposes,  and  shall  be  subject  to  the 
discipline  of  war ;  and  in  case  of  desertion  shall  be  punished  as 
a  deserter ;  and  in  case  such  offender  or  offenders  shall  not  be  judged 
fit  to  serve  his  Majesty  as  aforesaid,  then  he  or  they  shall  be  im- 
prisoned for  the  space  of  six  calendar  months,  and  also  until  he  or 
they  shall  give  sufficient  security  for  his  or  their  good  behaviour  for 
the  space  of  two  years  from  the  giving  thereof. 

(§§!!.,  III.,  IV.  prescribe  penalties  for  concealing  arms;  when  such 
offender  is  fit  to  serve  he  shall  serve  aa  a  soldier  in  America.) 

V.  And  for  the  more  effectual  execution  of  this  present  act,  be  it 
further  enacted  .  .  .  That  it  shall  be  lawful  to  his  Majesty,  ...  to 
authorize  and  appoint  such  persons  as  he  or  they  shall  think  proper, 
to  execute  all  the  powers  and  authorities  by  this  act  given  to  one  or 
more  justice  or  justices  of  the  peace,  or  to  the  judge  ordinary. 

(VI.,  VII.,  VIII.  prescribe  the  conditions  of  the  summons. 
IX.  empowers  the  appointment  of  persons  to  carry  out  the  Act. 
X.-XVI.  prescribe  the  conditions  of  search,  arrest,  with  penalties  for 
resistance.) 

XVII.  And  be  it  further  enacted  .  .  .  That  from  and  after  the 
first  day  of  August,  one  thousand  seven  hundred  and  forty-seven,  no 
man  or  boy  within  that  part  of  Great  Britain  called  Scotland,  other 
than  such  as  shall  be  employed  as  officers  and  soldiers  in  his  Majesty's 
forces,  shall,  on  any  pretence  whatsoever,  wear  or  put  on  the  clothes 
commonly  called  Highland  clothes  (that  is  to  say)  the  plaid,  philibeg, 
or  little  kilt,  trowse,  shoulder  belts,  or  any  part  whatsoever  of  what 
peculiarly  belongs  to  the  Highland  garb ;  and  that  no  tartan  or  party- 
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coloured  plaid  or  stuff  shall  be  used  for  great  coats,  or  for  upper  coats ; 
and  if  such  person  shall  presume,  after  the  said  first  day  of  August, 
to  wear  or  put  on  the  aforesaid  garments,  or  any  part  of  them,  every 
such  person  so  offending,  being  thereof  convicted  .  .  .  shall  suffer 
imprisonment,  without  bail,  during  the  space  of  six  months,  and  no 
longer;  and  being  convicted  for  a  second  offence,  before  a  court  of 
justiciary,  or  at  the  circuits,  shall  be  liable  to  be  transported  to  any  of 
his  Majesty's  plantations  beyond  the  seas,  there  to  remain  for  the 
space  of  seven  years. 

XVIII.  And  whereas  by  an  act1  made  in  this  session  of  parliament, 
intituled,  An  act  to  indemnify,  etc.  .  .  .  And  whereas  it  is  also 
reasonable  that  acts  done  for  the  public  service,  since  the  said 
thirtieth  day  of  April,  though  not  justifiable  by  the  strict  forms  of 
law,  should  be  justified  by  act  of  parliament ;  Be  it  enacted  .  .  . 
That  all  personal  actions  and  suits,  indictments  and  informations, 
which  have  been  or  shall  be  commenced  or  prosecuted,  and  all  molesta- 
tions, prosecutions,  and  proceedings,  whatsoever,  and  judgments 
there  upon,  if  any  be,  for  or  by  reason  of  any  act,  matter,  or  thing 
advised,  commanded,  appointed,  or  done  before  the  twenty-fifth  day 
of  July  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
forty-six,  in  order  to  suppress  the  said  unnatural  rebellion,  or  for  the 
preservation  of  the  public  peace,  or  for  the  safety  or  service  of  the 
government,  shall  be  discharged  and  made  void;  and  that  every 
person  by  whom  such  act,  matter  or  thing  shall  have  been  so  ad- 
vised, commanded,  appointed  or  done  for  the  purposes  aforesaid,  or 
any  of  them,  before  the  said  five  and  twentieth  day  of  July,  shall  be 
freed,  acquitted,  and  indemnified,  as  well  against  the  King's  Majesty, 
his  heirs  and  successors,  as  against  all  and  every  other  person  and 
persons,  and  that  if  any  action  or  suit  hath  been  or  shall  be  com- 
menced or  prosecuted,  within  that  part  of  Great  Britain  called  England, 
against  any  person  for  any  such  act,  matter  or  things  so  advised, 
commanded,  appointed  or  done  for  the  purposes  aforesaid,  or  any  of 
them,  before  the  said  twenty-fifth  day  of  July,  he  or  she  may  plead 
the  general  issue,  and  give  this  act  and  special  matter  in  evidence ; 
and  if  the  plaintiff  or  plaintiffs  shall  become  non-suit,  or  forbear 
further  prosecution,  or  suffer  discontinuance;  or  if  a  verdict  pass 
against  such  plaintiff  or  plaintiffs,  the  defendant  or  defendants  shall 
recover  his,  her,  or  their  double  costs.  .  .  . 

(§§  XIX.,  XX.  enact  an  indemnity  for  judges  not  performing  the  cir 
cuit  courts,  and  for  the  disarming  of  certain  parts  of  Dumbartonshire.) 
1  19  Geo.  II.  c.  20. 
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XXI.  And  whereas  it  is  of  great  importance  to  prevent  the  rising 
generation  being  educated  in  disaffected  or  rebellious  principles,  and 
although  sufficient  provision  is  already  made  by  law  for  the  due 
regulation  of  teachers  in  the  four  universities,  and  in  the  public 
schools  authorized  by  law  in  the  royal  burghs  and  country  parishes 
in  Scotland,  it  is  further  necessary,  that  all  persons  who  take  upon 
them  to  officiate  as  masters  or  teachers  in  private  schools,  in  that 
part  of  Great  Britain  called  Scotland,  should  give  evidence  of  their 
good  affection  to  his  Majesty's  person  and  government ;  Be  it  there- 
fore enacted  .  .  .  That  from  and  after  the  first  day  of  November  in 
the  year  of  our  Lord  one  thousand  seven  hundred  and  forty-six,  it 
shall  not  be  lawful  for  any  person  in  Scotland  to  keep  a  private 
school  for  teaching  English,  Latin,  Greek,  or  any  part  of  literature, 
or  to  officiate  as  a  master  or  teacher  in  such  school,  or  any  school  for 
literature,  other  than  those  in  the  universities,  or  established  in  the 
respective  royal  burghs,  by  public  authority,  or  the  parochial  schools 
settled  according  to  law,  or  the  schools  maintained  by  the  society  in 
Scotland  for  propagating  Christian  knowledge,  or  by  the  general 
assemblies  of  the  Church  of  Scotland,  or  committees  thereof,  upon 
the  bounty  granted  by  his  Majesty,  until  the  situation  and  description 
of  such  private  school  be  first  entered  and  registered  in  a  book,  which 
shall  be  provided  and  kept  for  that  purpose  by  the  clerks  of  the 
several  shires,  stewartries  and  burghs  in  Scotland,  together  with  a 
certificate  from  the  proper  officer,  of  every  such  master  and  teacher 
having  qualified  himself  by  taking  the  oaths  appointed  by  law  to  be 
taken  by  persons  in  offices  of  public  trust  in  Scotland;  and  every 
such  master  and  teacher  of  a  private  school  shall  be  obliged,  ...  to 
pray,  or  cause  to  be  prayed  for,  in  express  words,  his  Majesty,  his 
heirs  and  successors,  by  name,  and  for  all  the  royal  family ;  and  if 
any  person  shall,  .  .  .  presume  to  enter  upon,  or  exercise  the  func- 
tion or  office  of  a  master  or  teacher  of  any  such  private  school  as 
shall  not  have  been  registered  in  manner  herein  directed,  or  without 
having  first  qualified  himself,  and  caused  the  certificate  to  be  registered 
as  above-mentioned ;  or  in  case  he  shall  neglect  to  pray  for  his 
Majesty  by  name,  and  all  the  royal  family,  or  to  cause  them  to  be 
prayed  for  as  hereby  directed ;  or  in  case  he  shall  resort  to,  or  attend 
divine  worship  in  any  episcopal  meeting-house  not  allowed  by  the 
law;  every  person  so  offending  .  .  .  shall,  for  the  first  offence, 
suffer  imprisonment  for  the  space  of  six  months ;  and  for  the  second 
or  any  subsequence  offence,  being  thereof  lawfully  convicted  before 
the  court  of  justiciary,  or  in  any  of  the  circuit  courts,  shall  be  ad- 
judged to  be  transported,  and  accordingly  shall  be  transported  to 
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some  of  his  Majesty's  plantations  in  America  for  life ;  and  in  case 
any  person  adjudged  to  be  so  transported  shall  return  into,  or  be 
found  in  Great  Britain,  then  every  such  person  shall  suffer  imprison- 
ment for  life. 

XXII.  And  be  it  further  enacted  .  .  .  That  if  any  parent  or 
guardian  shall  put  a  child  or  children  under  his  care  to  any  private 
school  that  shall  not  be  registered  according  to  the  directions  of  this 
act,  or  whereof  the  principal  master  or  teacher  shall  not  have 
registered  the  certificate  of  his  having  qualified  himself  as  herein 
directed,  every  such  parent  or  guardian  so  offending,  .  .  .  shall,  for 
the  first  offence,  be  liable  to  suffer  imprisonment  by  the  space  of 
three  months ;  and  for  the  second  or  any  subsequent  offence,  being 
thereof  lawfully  convicted  before  the  court  of  justiciary,  or  in  any  of 
the  circuit  courts,  shall  suffer  imprisonment  for  the  space  of  two  years 
from  the  date  of  such  conviction.  .  .  . 

(§  XXIII.  Chaplains  and  tutors  in  families  to  take  the  oath.) 
XXIV.  Provided  always,  That  it  shall  be  lawful  for  every  chap- 
lain, schoolmaster,  governor,  tutor,  or  teacher  of  youth,  who  is  of 
the  communion  of  the  Church  of  Scotland,  instead  of  the  Oath  of 
Abjuration  appointed  by  law  to  be  taken  by  persons  in  offices  civil 
or  military,  to  take  the  oath  directed  to  be  taken  by  preachers  and 
expectants  in  divinity  of  the  established  Church  of  Scotland,  by 
an  act  passed  in  the  fifth  year  of  the  reign  of  King  George  the 
First,  .  .  .  and  a  certificate  of  his  having  taken  that  oath,  shall,  to 
all  intents  and  purposes,  be  as  valid  and  effectual,  as  the  certificate  of 
his  having  taken  the  Oath  of  Abjuration  above  mentioned,  and  he 
shall  be  as  much  deemed  to  have  qualified  himself  according  to  law, 
as  if  he  had  taken  the  Abjuration  appointed  to  be  taken  by  persons 
in  civil  offices.  .  .  . 

(§  XXV.  Penalties  for  persons  keeping  chaplains  who  have  not  quali- 
fied.) 

XXVI.  And  for  the  better  preventing  any  private  schools  from 
being  held  or  maintained,  or  any  chaplain  in  any  family,  or  any 
governor,  tutor,  or  teacher  of  any  children  or  youth,  from  being 
employed  or  entertained  contrary  to  the  directions  of  this  act,  Be  it 
further  enacted,  That  the  sheriffs  of  shires,  and  Stewarts  of  stewartries, 
and  magistrates  of  burghs  of  Scotland,  shall  be  obliged  ...  to  make 
diligent  enquiry  within  their  respective  jurisdictions,  concerning  any 
offences  .  .  .  and  cause  the  same,  being  the  first  offence,  to  be 
prosecuted  before  themselves  ;  and  in  case  of  a  second  or  subsequent 
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offence,  to  give  notice  thereof,  and  of  the  evidence  for  providing  the 
same,  to  his  Majesty's  advocate  for  the  time  being,  who  is  hereby 
required  to  prosecute  such  second  or  subsequent  offences  before  the 
court  of  justiciary,  or  at  the  circuit  courts. 

(Lecky,  ii.,  65.  See  Rogers,  P.L.  ii.  49,  and  the  Act  20  Geo.  II.  c.  43, 
p.  133,  abolishing  the  heritable  jurisdictions  in  Scotland.  Craik,  C.S.H. 
i.  360.) 


XXXII 

THE  ABOLITION    OF   HERITABLE 

JURISDICTIONS  (SCOTLAND). 

20  Geo.  II.  Cap.1  43,  1747. 

An  Act  for  taking  away  and  abolishing  the  Heritable  Jurisdictions 
in  that  part  of  Great  Britain  called  Scotland;  and  for  making  satis- 
faction to  the  Proprietors  thereof;  and  for  restoring  such,  Jurisdictions 
to  the  Crown ;  and  for  making  more  effectual  provision  for  the  ad- 
ministration of  justice  throughout  that  part  of  the  United  Kingdom, 
by  the  King's  Courts  and  Judges  there  ;  and  for  obliging  all  persons 
acting  as  Procurators,  Writers  or  Agents  in  the  Law  in  Scotland  to 
take  the  Oaths ;  and  for  rendering  the  Union  of  the  Two  Kingdoms 
more  complete. 

I.  For  remedying  the  inconveniences  that  have  arisen  and  may 
arise  from  the  multiplicity  and  extent  of  heritable  jurisdictions  in 
that  part  of  Great  Britain  called  Scotland,  for  making  satisfaction  to 
the  proprietors  thereof,  for  restoring  to  the  crown  the  powers  of 
jurisdiction  originally  and  properly  belonging  thereto,  according  to 
the  constitution,  and  for  extending  the  influence,  benefit  and  pro- 
tection of  the  King's  laws  and  courts  of  justice  to  all  his  Majesty's 
subjects  in  Scotland,  and  for  rendering  the  union  more  complete,  Be 
it  enacted  .  .  .  that  all  heritable  jurisdictions  of  justiciary,  and  all 
regalities  and  heritable  baillieries,  and  all  heritable  constabularies, 
other  than  the  office  of  high  constable  of  Scotland,  and  all  stewartries 
.  .  .  and  all  sheriffships  .  .  .  belonging  unto  or  possessed  or  claimed 
by  any  subject  .  .  .  and  all  jurisdictions,  powers,  authorities  and 
privileges  thereunto  appurtenant  .  .  .  shall  be  and  are  hereby  .  .  . 
totally  dissolved  and  extinguished. 

(II.  The  lands  and  rents  to  remain.) 
1  Repealed  in  part  1  and  2  Viet  c.  119  and  Stat.  Law.  Rev.  Act,  1867. 
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III.  And  be  it  further  enacted  .  .  .  that  all  jurisdictions  .  .  . 
belonging  to  any  such  justiciary,  regalities,  baillieries,  constabularies, 
stewartries,  sheriffships  .  .  .  shall  ...  be  vested  in  and  exercised 
by  the  Court  of   Session,  Court  of  Justiciary  at  Edinburgh,  the 
judges  in  the  several  circuits,  and  the  courts  of  the  sheriffs  and 
Stewarts  of  shires  and  counties,  and  other  of  the  King's  courts  in 
Scotland  respectively.  .  .  . 

IV.  And  it  is  hereby  further  enacted  .  .  .  that  ...  all  sheriff- 
ships  of  any  county  or  shire,  and  all  stewartries  not  hereby  before 
taken  away  .  .  .  and  all  jurisdictions  .  .  .  thereunto  belonging  .  .  . 
shall  be  and  are  hereby  resumed  and  annexed  to  the  crown ;  and  that 
the  sheriffs  and  Stewarts  of  such  counties  .  .  .  respectively  shall 
from  henceforth  be  nominated  and  appointed  by  his  Majesty,  his 
heirs  and  successors. 

(V.  No  sheriffship  to  be  granted  for  more  than  one  year. 
VI. -XVI.  provide  regulations  for  the  decrees  of  the  courts  abolished 
by  the  Act.) 

XVII.  And  whereas  the  jurisdiction  in  capital  cases  that  was 
heretofore  granted  to  many  heritors  .  .  .  whose  lands  were  erected 
by  the  crown  into  baronies  or  granted  cum  fossa  et  furca,  or  with 
power  of  pit  and  gallows,  .  .  .  hath  been  long  discontinued  .  .  . 
and  whereas  it  is  reasonable  that  some  further  regulations  should  be 
made  relating  to  the  jurisdiction  of  such  barons  who  are  infeofft  cum 
curiis  ...  be  it  enacted  that  ...  no  heritor  or  proprietor  of  lands 
within  Scotland  .  .  .  shall  have,  exercise  or  enjoy  any  jurisdiction  in 
capital  cases  ...  or  enjoy  any  jurisdiction  in  any  criminal  cause 
whatsoever  (except  in  assaults  and  smaller  crimes,  nor  in  civil  causes, 
where  the  sum  shall  exceed  40s.) 

(XVIII.-XXV.  provide  regulations  for  the  prisons  and  jurisdictions 
of  the  heritable  jurisdictions  left  by  the  Act.) 

XXVI.  Provided  always  .  .  .  that  nothing  in  this  Act  shall 
extend  ...  to  take  away  .  .  .  any  jurisdiction  or  privilege  by  law 
vested  in  or  competent  to  the  corporation  or  community  of  any  royal 
borough  in  Scotland.  .  .  . 

(The  remainder  of  the  Act — XXVII.-XLIII. — deals  with  the  proceed- 
ings and  organisation  of  the  courts  to  which  the  jurisdiction  of  the 
abolished  courts  are  assigned.) 

(See  Rogers,  P.L.  ii.  49  and  authorities  cited  p.  133.) 
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XXXIII 

HAKDWICKE'S   MAKRIAGE  ACT 
26   Geo.  II.  Cap.  33,  1753.1 

An  ad  for  the  better  preventing  of  clandestine  marriages. 

Whereas  great  mischiefs  and  inconveniences  have  arisen  from  clan- 
destine marriages ;  for  preventing  thereof  for  the  future,  Be  it  enacted 
.  .  .  That  from  and  after  the  twenty-fifth  day  of  March  in  the  year  of 
our  Lord  one  thousand  seven  hundred  and  fifty-four,  all  banns  of 
matrimony  shall  be  published  in  an  audible  manner  in  the  parish 
church,  or  some  public  chapel,  in  which  public  chapel  banns  of  mar- 
riage have  been  usually  published,  of  or  belonging  to  such  parish  or 
chapelry  wherein  the  persons  to  be  married  shall  dwell,  according  to 
the  form  of  words  prescribed  by  the  rubric  prefixed  to  the  office  of 
matrimony  in  the  book  of  common  prayer,  upon  three  Sundays  pre- 
ceding the  solemnization  of  marriage,  during  the  time  of  morning 
service,  or  of  evening  service  (if  there  be  no  morning  service  in  such 
church  or  chapel  upon  any  of  those  Sundays)  immediately  after  the 
second  lesson :  and  whensoever  it  shall  happen  that  the  persons  to  be 
married  shall  dwell  in  divers  parishes  or  chapelries,  the  banns  shall 
in  like  manner  be  published  in  the  church  or  chapel  belonging  to 
such  parish  or  chapelry  wherein  each  of  the  said  persons  shall  dwell ; 
and  where  both  or  either  of  the  persons  to  be  married  shall  dwell  in 
any  extraparochial  place,  (having  no  church  or  chapel  wherein  banns 
have  been  usually  published)  then  the  banns  shall  in  like  manner  be 
published  in  the  parish  church  or  chapel  belonging  to  some  parish  or 
chapelry  adjoining  to  such  extraparochial  place  :  and  where  banns 
shall  be  published  in  any  church  or  chapel  belonging  to  any  parish 
adjoining  to  such  extraparochial  place,  the  parson,  vicar,  minister  or 
curate,  publishing  such  banns,  shall,  in  writing  under  his  hand,  certify 
the  publication  thereof  in  such  manner  as  if  either  of  the  persons  to 
be  married  dwelt  in  such  adjoining  parish ;  and  that  all  other  rules 
prescribed  by  the  said  rubric  concerning  the  publication  of  banns,  and 
the  solemnization  of  matrimony,  and  not  hereby  altered,  shall  be  duly 
observed;  and  that  in  all  cases  where  banns  shall  have  been  pub- 
lished, the  marriage  shall  be  solemnized  in  one  of  the  parish  churches 

1  Repealed  4  Geo.  IV.  c.  76,  §  1. 
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or  chapels  where  such  banns  have  been  published,  and  in  no  other 
place  whatsoever. 

II.  Provided  always,  .  .  .  That  no  parson,  vicar,  minister  or  curate 
shall  be  obliged  to  publish  the  banns  of  matrimony  .  .  .  unless  the 
persons  to  be  married  shall,  seven  days  at  the  least  before   .    .    . 
deliver  or  cause  to  be  delivered  to  such  parson,  vicar,  minister  or 
curate,  a  notice  in  writing  of  their  true  Christian  and  surnames,  and 
of  the  house  or  houses  of  their  respective  abodes  within  such  parish, 
chapelry  or  extraparochial  place  as  aforesaid,  and  of  the  time  during 
which  they  have  dwelt,  inhabited  or  lodged  in  such  house  or  houses 
respectively. 

III.  Provided  always,    .    .    .    That  no  parson,  minister,  vicar  or 
curate  solemnizing  marriages  after  the  twenty-fifth  day  of  March  one 
thousand  seven  hundred  and  fifty-four,  between  persons,  both  or  one 
of  whom  shall  be  under  the  age  of  twenty-one  years,  after  banns 
published,  shall  be  punishable  by  ecclesiastical  censures  for  solemniz- 
ing such  marriages  without  consent  of  parents  or  guardians,  whose 
consent  is  required  by  law,  unless  such  parson,  minister,  vicar  or 
curate  shall  have  notice  of  the  dissent  of  such  parents  or  guardians ; 
and  in  case  such  parents  or  guardians,  or  one  of  them,  shall  openly 
and  publicly  declare,  ...  at  the  time  of  the  publication,  his,  her,  or 
their  dissent  to  such  marriage,  such  publication  of  banns  shall  be 
absolutely  void. 

IV.  .  .  .  That  no  licence  of  marriage  shall,  from  and  after  the  said 
twenty-fifth  day  of  March  in  the  year  one  thousand  seven  hundred 
and  fifty-four,  be  granted  by  any  archbishop,  bishop,  or  other  ordin- 
ary or  person  having  authority  to  grant  such  licences,  to  solemnize 
any  marriage  in  any  other  church  or  chapel,  than  in  the  parish  church 
or  public  chapel  of  or  belonging  to  the  parish  or  chapelry,  within 
which  the  usual  place  of  abode  of  one  of  the  persons  to  be  married 
shall  have  been  for  the  space  of  four  weeks  immediately  before  the 
granting  of  such  licence ;  or  where  both  or  either  of  the  parties  to  be 
married  shall  dwell  in  any  extra  parochial  place,  having  no  church  or 
chapel  wherein  banns  have  been  usually  published,  then  in  the  parish 
church  or  chapel  belonging  to  some  parish  or  chapelry  adjoining  to 
such  extra-parochial  place,  and  in  no  other  place  whatsoever. 

V.  Provided  always,  .  .  .  That  all  parishes  where  there  shall  be 
no  parish  church  or  chapel   .    .    .    may  be   deemed   extraparochial 
places  for  the  purposes  of  this  act,  but  not  for  any  other  purpose. 

VI.  Provided  always,  That  nothing  herein  before  contained  shall 
be  construed  to  extend  to  deprive  the  Archbishop  of  Canterbury  and 
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his  successors,  and  his  or  their  proper  officers,  of  the  right  which 
hath  hitherto  been  used,  in  virtue  of  a  certain  statute1  made  in  the 
twenty-fifth  year  of  the  reign  of  the  late  King  Henry  the  Eighth, 
intituled,  An  act  concerning  Peter  pence  and  dispensations ;  of 
granting  special  licences  to  marry  at  any  convenient  time  or  place. 

VII.  Provided  always,  .  .  .  That  ...  no  surrogate  deputed  by 
any  ecclesiastical  judge,  who  hath  power  to  grant  licences  of  mar- 
riage, shall  grant  any  such  licence  before  he  hath  taken  an  oath 
before  the  said  judge  faithfully  to  execute  his  office,  according  to  law, 
to  the  best  of  his  knowledge,  and  hath  given  security  by  his  bond  in 
the  sum  of  one  hundred  pounds  to  the  bishop  of  the  diocese,  for  the 
due  and  faithful  execution  of  his  said  office. 

VIII.  And   whereas   many  persons   do  solemnize  matrimony  in 
prisons  and  other  places  without  publication  of  banns  or  licence  of 
marriage  first  had  and  obtained;  therefore,  for  the  prevention  thereof, 
Be  it  enacted,  That  if  any  person  shall,  .  .  .  solemnize  matrimony  in 
any  other  place  than  in  a  church  or  public  chapel,  .  .  .  unless  by 
special  licence  from  the  Archbishop  of  Canterbury;  or  shall  solemnize 
matrimony  without  publication  of  banns,  unless  licence  of  marriage 
be   first   had   and   obtained   from   some   person  or  persons   having 
authority  to  grant  the  same,  every  person  knowingly  and  wilfully  so 
offending,  and  being  lawfully  convicted  thereof,  shall  be  deemed  and 
adjudged  to  be  guilty  of  felony,  and  shall  be  transported  to  some  of 
His  Majesty's  plantations  in  America  for  the  space  of  fourteen  years, 
.  .  .  and  all  marriages  solemnized  from  and  after  the  twenty-fifth 
day  of  March  in  the  year  one  thousand  seven  hundred  and  fifty-four, 
in  any  other  place  than  a  church  or  such  public  chapel,  unless  by 
special  licence  as  aforesaid,  or  that  shall  be  solemnized  without  publi- 
cation of  banns,   or  licence  of  marriage  from  a  person  or  persons 
having  authority  to  grant  the  same  .  .  .  shall  be  null  and  void  to  all 
intents  and  purposes  whatsoever. 

(§§  IX.,  X.  Prosecutions  for  such  felony  to  be  commenced  within  three 
years  ;  proofs  of  the  dwelling  of  persons  in  the  parishes  where  banns  are 
published  not  necessary  to  the  validity  of  such  marriage.) 

XL  .  .  .  That  all  marriages  solemnized  by  licence,  after  the  said 
twenty-fifth  day  of  March  one  thousand  seven  hundred  and  fifty- four, 
where  either  of  the  parties,  not  being  a  widower  or  widow,  shall  be 
under  the  age  of  twenty-one  years,  which  shall  be  had  without  the 
consent  of  the  father  ...  (if  then  living)  ...  or  if  dead,  of  the 

1  25  Hen.  VIII.  c.  3. 
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guardian  or  guardians  .  .  .  and  in  case  there  shall  be  no  such 
guardian  or  guardians,  then  of  the  mother  (if  living  and  unmarried) 
or  if  there  shall  be  no  mother  living  and  unmarried,  then  of  a 
guardian  or  guardians  of  the  person  appointed  by  the  court  of 
Chancery;  shall  be  absolutely  null  and  void  to  all  intents  and 
purposes  whatsoever. 

XII.  ...  Be  it  therefore  enacted,  That  in  case  any  such  guardian 
or  guardians,  mother  or  mothers,  or  any  of  them,  whose  consent  is 
made  necessary  as  aforesaid,  shall  be  Non  compos  mentis,  or  in  parts 
beyond  the  seas,  or  shall  refuse  or  with-hold  his,  her,  or  their  consent 
to  the  marriage  of  any  person,  it  shall  and  may  be  lawful,  for  any 
person  desirous  of  marrying,  in  any  of  the  before-mentioned  cases,  to 
apply  by  petition  to  the  Lord  Chancellor,  Lord  Keeper,  or  the  Lords 
Commissioners  of  the  Great  Seal  of  Great  Britain  for  the  time  being, 
who  is  and  are  hereby  empowered  to  proceed  upon  such  petition,  in  a 
summary  way ;  and  in  case  the  marriage  proposed  shall  upon  examina- 
tion appear  to  be  proper,  the  said  Lord  Chancellor,  Lord  Keeper,  or 
Lords  Commissions  of  the  Great  Seal  for  the  time  being,  shall 
judicially  declare  the  same  to  be  so  by  an  order  of  court,  and  such 
order  shall  be  deemed  and  taken  to  be  as  good  and  effectual  to  all 
intents  and  purposes,  as  if  the  guardian  or  guardians,  or  mother  of 
the  person  so  petitioning,  had  consented  to  such  marriage. 

(§  XIII.  No  suit  to  be  in  the  Ecclesiastical  Court  to  compel  a  marriage 
in  facie  ecdesia  by  reason  of  any  contract.) 

XIV.  And  for  preventing  undue  entries  and  abuses  in  registers  of 
marriages ;  Be  it  enacted  by  the  authority  aforesaid,  That  .  .  .  the 
churchwardens  and  chapelwardens  of  every  parish  or  chapelry  shall 
provide  proper  books  of  vellum,  or  good  and  durable  paper,  in  which 
all  marriages  and  banns  of  marriage  respectively,  there  published 
or  solemnized,  shall  be  registered,  .  .  .  and  all  banns  and  marriages 
published  or  celebrated  in  any  church  or  chapel,  or  within  any  such 
parish  or  chapelry,  shall  be  respectively  entered,  registered,  printed, 
or  written  .  .  .  and  shall  be  signed  by  the  parson,  minister  or  curate, 
or  by  some  other  person  in  his  presence,  and  by  his  direction;  and 
such  entries  shall  be  made  as  aforesaid,  .  .  .  and  all  books  provided 
as  aforesaid  shall  be  deemed  to  belong  to  every  such  parish  or  chapel 
respectively,  and  shall  be  carefully  kept  and  preserved  for  public  use. 

XV.  And  in  order  to  preserve  the  evidence  of  marriages,  and 
to  make  the  proof  thereof  more  certain  and  easy,  and  for  the  direction 
of  ministers  in  the  celebration  of  marriages  and  registering  thereof, 
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Be  it  enacted,  That  ...  all  marriages  shall  be  solemnized  in  the 
presence  of  two  or  more  credible  witnesses,  besides  the  minister  who 
shall  celebrate  the  same;  and  immediately  after  the  celebration  of 
every  marriage  an  entry  thereof  shall  be  made  in  such  register  to  be 
kept  as  aforesaid;  in  which  entry  or  register  it  shall  be  expressed, 
That  the  said  marriage  was  celebrated  by  banns  or  licence;  and  if 
both  or  either  of  the  parties  married  by  licence,  be  under  age,  with 
consent  of  the  parents  or  guardians,  as  the  case  shall  be ;  and  shall 
be  signed  by  the  minister  with  his  proper  addition,  and  also  by  the 
parties  married,  and  attested  by  such  two  witnesses ;  .  .  . 

(§  XVI.   Penalty  of  death  for  persons  falsifying,  forging,  or  destroying 
a  licence  or  entry  in  the  register.) 

XVII.  Provided  always,  That  this  act,  or  anything  therein  con- 
tained, shall  not  extend  to  the  marriages  of  any  of  the  royal  family.1 

XVIII.  Provided  likewise,  That  nothing  in   this  act   contained 
shall  extend  to  that  part  of  Great  Britain  called  Scotland,  nor  to  any 
marriages  amongst  the  people  called  Quakers,  or  amongst  the  persons 
professing  the  Jewish  religion,  where  both  the  parties  to  any  such 
marriage  shall  be  of  the  people  called  Quakers,  or  persons  professing 
the  Jewish  religion  respectively,  nor  to  any  marriages  solemnized 
beyond  the  seas. 

XIX.  And  be   it  further  enacted  .  .   .  That  this  act  shall   be 
publicly  read  in  all  parish  churches  and  public  chapels,  by  the  parson, 
vicar,  minister  or  curate  of  the  respective  parishes  or  chapelries,  on 
some  Sunday  immediately  after  morning  prayer,  or  immediately  after 
evening  prayer,  ...  in  each  of  the  months  of  September,  October, 
November,  and  December,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  fifty-three,  and  afterwards  at  the  same  times,  on 
four   several  Sundays   in    each   year,  .   .  .   after  the   first    day   of 
January  in  the  said  year  one  thousand  seven  hundred  and  fifty- 
four. 

(Lecky,  H.E.  i.  490  et  seq.;  Harris,  Life  of  Hardwicke,  ii.  484;  Abbey  and 
Overton,  E.G.  ii.  19.) 

1  See  p.  141. 
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XXXIV 

THE  JUDGES  AND   THE  DEMISE  OF 

THE  CROWN 
1  Geo.  III.  Cap.  23,  1760. 

An  Act  for  rendering  more  effectual  the  provisions  in  an  Act  made 
in  the  twelfth  and  thirteenth  years  of  the  reign  of  his  late  majesty 
King  William  the  Third  .  .  .  (i.e.  The  Act  of  Settlement)  .  .  . 
relating  to  the  commissions  and  salaries  of  judges. 

(The  preamble  cites  the  Act  of  Settlement  at  length,  and  then  resolves 
"  to  enable  your  Majesty  to  effectuate  the  wise,  just  and  generous  purposes 
of  your  royal  heart.") 

Be  it  enacted  .  .  .  That  the  commissions  of  judges  for  the  time 
being,  shall  be,  continue  and  remain,  in  full  force,  during  their  good 
behaviour,  notwithstanding  the  demise  of  his  Majesty  (whom  God 
long  preserve)  or  of  any  of  his  heirs  and  successors ;  any  law,  usage 
or  practice,  to  the  contrary  thereof  in  any  wise  notwithstanding. 

II.  Provided  always,  and  be  it  enacted  by  the  authority  aforesaid, 
That  it  may  be  lawful  for  his  Majesty,  his  heirs,  and  successors, 
to  remove  any  judge  or  judges  upon  the  address  of  both  houses 
of  parliament. 

III.  And  be  it  enacted  by  the  authority   aforesaid,  That   such 
salaries  as  are  settled  upon  judges  for  the  time  being,  or  any  of  them, 
by  act  of  parliament,  and  also  such  salaries  as  have  been  or  shall 
be  granted  by  his  Majesty,  his  heirs  and  successors  .  .  .  shall  .  .  . 
be  paid  and  payable  ...  so  long  as  the  patents  or  commissions 
.  .  .  shall  continue  and  remain  in  force. 

IV.  And  be  it  further  enacted  by  the  authority  aforesaid,  That 
such  salaries  of  judges  as  are  now  or  shall  become  payable  out  of  the 
annual  rent  or  sums  granted  for  the  support  of  his  Majesty's  house- 
hold .   .   .  shall  .   .   .   after   the   demise   of  his   Majesty  ...  be 
charged  upon,  and  paid  and  payable  out  of,  such  of  the  duties  or 
revenues  granted  for  the  uses  of  the  civil  government  of  his  Majesty, 
.  .  .  until  some  further  or  other  provision  be  made  by  parliament  for 
the  expenses  of  the  the  civil  government.  .  .  . 
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XXXV 

THE  KOYAL  MARRIAGE  ACT 
12  Geo.  III.  Cap.  2,  1772. 

An  act  for  the  better  regulating  the  future  Marriages  of  the  Royal 
Family. 

Most  gracious  Sovereign, 

Whereas  your  Majesty,  from  your  paternal  affection  to  your  own 
family,  and  from  your  royal  concern  for  the  future  welfare  of  your 
people,  and  the  honour  and  dignity  of  your  crown,  was  graciously 
pleased  to  recommend  to  your  parliament  to  take  into  their  serious 
consideration,  Whether  it  might  not  be  wise  and  expedient  to  supply 
the  defect  of  the  laws  now  in  being,  and,  by  some  new  provision, 
more  effectually  to  guard  the  descendants  of  his  late  Majesty  King 
George  the  second  (other  than  the  issue  of  princesses  who  have 
married  or  may  hereafter  marry  into  foreign  families)  from  marrying 
without  the  approbation  of  your  Majesty,  your  heirs  or  successors, 
first  had  and  obtained ;  we  have  taken  this  weighty  matter  into  our 
serious  consideration :  and  being  sensible  that  marriages  in  the  royal 
family  are  of  the  highest  importance  to  the  state,  and  that  therefore 
the  kings  of  this  realm  have  ever  been  entrusted  with  the  care  and 
approbation  thereof  ;  and  being  thoroughly  convinced  of  the  wisdom 
and  expediency  of  what  your  Majesty  has  thought  fit  to  recommend 
on  this  occasion,  we,  your  Majesty's  most  dutiful  and  loyal  subjects 
the  lords  spiritual  and  temporal,  and  commons,  in  this  present  parlia- 
ment assembled,  do  humbly  beseech  your  Majesty,  that  it  may 
be  enacted ;  .  .  .  That  no  descendant  of  the  body  of  his  late  Majesty 
King  George  the  second,  male  or  female,  (other  than  the  issue  of 
princesses  who  have  married,  or  may  hereafter  marry  into  foreign 
families)  shall  be  capable  of  contracting  matrimony  without  the 
previous  consent  of  his  Majesty,  his  heirs  or  successors,  signified 
under  the  great  seal,  and  declared  in  council  (which  consent,  to 
preserve  the  memory  thereof,  is  hereby  directed  to  be  set  out  in  the 
licence  and  register  of  marriage,  and  to  be  entered  in  the  books  of  the 
privy  council) ;  and  that  every  marriage,  or  matrimonial  contract, 
of  any  such  descendant,  without  such  consent  first  had  and  obtained, 
shall  be  null  and  void,  to  all  intents  and  purposes  whatsoever. 

II.    Provided  always,  .  .  .  That  in  case  any  such  descendant  of 
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the  body  of  his  late  Majesty  King  George  the  second,  being  above 
the  age  of  twenty-five  years,  shall  persist  in  his  or  her  resolution 
to  contract  a  marriage  disapproved  of,  or  dissented  from,  by  the 
King,  his  heirs  or  successors ;  that  then  such  descendant,  upon 
giving  notice  to  the  King's  privy  council,  which  notice  is  hereby 
directed  to  be  entered  in  the  books  thereof,  may  at  any  time  from 
the  expiration  of  twelve  calendar  months  after  such  notice  given 
to  the  privy  council  as  aforesaid,  contract  such  marriage ;  and  his  or 
her  marriage  with  the  person  before  proposed,  and  rejected,  may  be 
duly  solemnized,  without  the  previous  consent  of  his  Majesty,  his 
heirs  or  successors ;  and  such  marriage  shall  be  good,  as  if  this  act 
had  never  been  made,  unless  both  houses  of  parliament  shall  before 
the  expiration  of  the  said  twelve  months,  expressly  declare  their 
disapprobation  of  such  intended  marriage. 

III.  And  be  it  further  enacted  .  .  .  That  every  person  who  shall 
knowingly  or  wilfully  presume  to  solemnize  or  to  assist,  or  to  be 
present  at  the  celebration  of  any  marriage  with  any  such  descendant, 
or  at  the  his  or  her  making  any  matrimonial  contract,  without  such 
consent  as  aforesaid  first  had  and  obtained,  except  in  the  case  above- 
mentioned,  shall,  being  duly  convicted  thereof,  incur  and  suffer  the 
pains  and  penalties  ordained  and  provided  by  the  Statute  of  Provision 
and  Premunire,  made  in  the  sixteenth  year  of  the  reign  of  Kichard 
the  second. 

(Lecky,  H.E.  iii.  463  ;  Adolphus,  H.E.  i.  538  et  seq.) 


XXXVI 

THE  PLACE  ACT  (BURKE'S) 
22  Geo.  III.  Cap.  41,  1782. 

An  act  for  better  securing  the  freedom  of  elections  of  members  to 
serve  in  parliament,  by  disabling  certain  officers,  employed  in  the 
collection  or  management  of  his  Majesty's  revenues,  from  giving  their 
votes  at  such  elections. 

For  the  better  securing  the  freedom  of  elections  of  members  to 
serve  in  parliament,  be  it  enacted.  .  .  .  That  from  and  after  the  first 
day  of  August  one  thousand  seven  hundred  and  eighty-two,  no  com- 
missioner, collector,  supervisor,  gauger,  or  other  officer  or  person 
whatsoever,  concerned  or  employed  in  the  charging,  collecting,  levy- 
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ing,  or  managing  the  duties  of  excise,  or  any  branch  or  part  thereof ; 
nor  any  commissioner,  collector,  comptroller,  searcher,  or  other  officer 
or  person  whatsoever,  concerned  or  employed  in  the  charging,  collect- 
ing, levying  or  managing  the  customs,  or  any  branch  or  part  thereof ; 
nor  any  commissioner,  officer,  or  other  person  concerned  or  employed 
in  collecting,  receiving,  or  managing  any  of  the  duties  on  stamped 
vellum,  parchment,  and  paper,  nor  any  person  appointed  by  the  com- 
missioners for  distributing  of  stamps ;  nor  any  commissioner,  officer, 
or  other  person  employed  in  collecting,  levying,  or  managing  any  of 
the  duties  on  salt ;  nor  any  surveyor,  collector,  comptroller,  inspector, 
officer,  or  other  person  employed  in  collecting,  managing,  or  receiving 
the  duties  on  windows  or  houses ;  nor  any  postmaster,  postmasters 
general,  or  his  or  their  deputy  or  deputies,  or  any  person  employed 
by  or  under  him  or  them  in  receiving,  collecting  or  managing  the 
revenue  of  the  Post  Office,  or  any  part  thereof;  nor  any  captain, 
master,  or  mate  of  any  ship,  packet,  or  other  vessel  employed  by  or 
under  the  postmaster  or  postmasters  general  in  conveying  the  mail  to 
and  from  foreign  ports,  shall  be  capable,  ...  of  giving  his  vote  for 
the  election  of  any  knight  of  the  shire,  commissioner,  citizen,  burgess, 
or  baron,  to  serve  in  parliament  ...  or  for  choosing  any  delegate  in 
whom  the  right  of  electing  members  to  serve  in  parliament  for  that 
part  of  Great  Britain  called  Scotland,  is  vested :  And  if  any  person, 
hereby  made  incapable  of  voting,  as  aforesaid,  shall  nevertheless  pre- 
sume to  give  his  vote,  during  the  time  he  shall  hold,  or  within  twelve 
calendar  months  after  he  shall  cease  to  hold  or  execute  any  of  the 
offices  aforesaid,  contrary  to  the  true  intent  and  meaning  of  this  act, 
such  votes  so  given  shall  be  held  null  and  void  .  .  .  and  every  person 
so  offending  shall  forfeit  the  sum  of  one  hundred  pounds ;  one  moiety 
thereof  to  the  informer,  and  the  other  moiety  thereof  to  be  immedi- 
ately paid  into  the  hands  of  the  treasurer  of  the  county,  riding 
or  division,  .  .  .  and  into  the  hands  of  the  clerk  of  the  justices  of 
the  peace  of  the  counties  or  stewartries  in  that  part  of  Great  Britain 
called  Scotland,  ...  to  be  recovered,  by  any  person  that  shall  sue 
for  the  same.  .  .  . 

II.  Provided  always,  .  .  .  That  nothing  in  this  act  contained  shall 
extend  or  be  construed  to  extend  to  any  person  or  persons  for  or  by 
reason  of  his  or  their  being  a  commissioner  or  commissioners  of  the 
land  tax,  or  for  or  by  reason  of  his  or  their  acting  by  or  under 
the  appointment  of  such  commissioners  of  the  land  tax,  for  the 
purpose  of  assessing,  levying,  collecting,  receiving,  or  managing  the 
land  tax,  or  any  other  rates  or  duties  already  granted  or  imposed, 
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or  which  shall  hereafter  be  granted  or  imposed,  by  authority  of 
parliament. 

III.  Provided  also,  .  .  .  That  nothing  in  this  act  contained  shall 
extend,  or  be  construed  to  extend,  to  any  office  now  held,  or  usually 
granted  to  be  held,  by  letters  patent  for  any  estate  of  inheritance  or 
freehold. 

IV.  Provided  always,  ...  by  the  authority  aforesaid,  That  noth- 
ing herein  contained  shall  extend  to  any  person  who  shall  resign  his 
office  or  employment  on  or  before  the  said  first  day  of  August,  one 
thousand  seven  hundred  and  eighty-two. 

V.  Provided  also,  .  .  .  That  no  person  shall  be  liable  to  any  for- 
feiture or  penalty  by  this  act  laid  or  imposed,  unless  prosecution  be 
commenced  within  twelve  months  after  such  penalty  or  forfeiture 
shall  be  incurred. 

(Burke's  Works,  ii.  175  et  seq.;  Adolphus,  H.E.  iii.  475  et  seq.;   Anson, 
L.C.  i.  73-87  ;  Porritt,  U.H.C.  i.  204-222.) 


XXXVII 

THE  DECLARATORY  ACT  (IRELAND) 
22  Geo.  III.  Cap.  53,  1782. 

An  ad  to  repeal  an  act,  made  in  the  sixth  year  of  the  reign  of  his 
late  Majesty  King  George  the  First,  intituled,  An  act  for  the  better 
securing  the  dependency  of  the  kingdom  of  Ireland  upon  the  crown 
of  Great  Britain. 

"Whereas  an  act  was  passed  in  the  sixth  year  of  the  reign  of  his 
late  Majesty  King  George  the  First,  intituled,  An  act1  for  the  better 
securing  the  dependency  of  the  kingdom  of  Ireland  upon  the  crown 
of  Great  Britain,  may  it  please  your  most  excellent  Majesty  that  it 
may  be  enacted;  and  be  it  enacted  .  .  .  That  from  and  after  the 
passing  of  this  act,  the  above-mentioned  act,  and  the  several  matters 
and  things  therein  contained,  shall  be,  and  is  and  are  hereby  repealed. 

(Lecky,  H.E.  vl  301  et  seq.;  May,  C.H.E.  iii.  299  et  seq.;  Porritt,  U.H.C. 
ii.  424-448.) 

1  See  p.  120. 
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XXXVIII 

PITT'S  INDIA  ACT 

24  Geo.  III.  Sess.  2,  Cap.  25,1  1784. 

An  act  for  the  better  regulation  and  management  of  the  affairs  of 
the  East  India  Company,  and  of  the  British  possessions  in  India; 
and  for  establishing  a  court  of  judicature  for  the  more  speedy  and 
effectual  trial  of  persons  accused  of  offences  committed  in  the  East 
Indies. 

For  the  better  government  and  security  of  the  territorial  posses- 
sions of  this  kingdom  in  the  East  Indies,  be  it  enacted  .  .  .  That  it 
shall  and  may  be  lawful  to  and  for  the  King's  Majesty,  his  heirs  and 
successors,  by  any  commission  to  be  issued  under  the  Great  Seal  of 
Great  Britain,  to  nominate  and  appoint  such  persons,  not  exceeding 
six  in  number,  .  .  .  being  of  his  Majesty's  most  honourable  privy 
council,  of  whom  one  of  his  Majesty's  principal  secretaries  of  state 
for  the  time  being,  and  the  Chancellor  of  the  exchequer  for  the  time 
being,  shall  be  two,  to  be,  ...  commissioners  for  the  affairs  of 
India. 

II.  And  be  it  further  enacted  .  .  .  That  any  number  not  less  than 
three  of  the  said  commissioners,  shall  form  a  board  for  executing  the 
several  powers  which,  by  this  or  any  other  act,  shall  be  vested  in  the 
commissioners  aforesaid. 

III.  And  be  it  further  enacted,  That  the  said  secretary  of  state, 
and,  in  his  absence,  the  said  chancellor  of  the  exchequer,  and,  in  the 
absence  of  both  of  them,  the  senior  of  the  said  other  commissioners, 
according  to  his  rank  in  seniority  of  appointment,  shall  preside  at, 
and  be  president  of  the  said  board ;  and  that  the  said  commissioners 
shall  have,  .  .  .  the  superintendence  and  control  over  all  the  British 
territorial  possessions  in  the  East  Indies,  and  over  the  affairs  of  the 
united  company  of  merchants  trading  thereto  in  manner  herein  after 
directed. 

IV.  And  be  it  further  enacted,  That  in  case  the  ministers  present 
at  the  said  board  shall  at  any  time  be  equally  divided  in  opinion,  .  .  . 
the  then  president  of  the  said  board  shall  have  two  voices,  or  the 
casting  vote. 

1  See  also  21  and  22  Viet.  c.  106,  p.  442. 
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(V.  Power  to  revoke  commissions  and  make  new  ones.) 

VI.  And  be  it  further  enacted,  That  the  said  board  shall  be  fully 
authorised  and  impowered,  from  time  to  time,  to  superintend,  direct, 
and  control,  all  acts,  operations,  and  concerns  which  in  any  wise 
relate  to  the  civil  or  military  government  or  revenues  of  the  British 
territorial  possessions  in  the  East  Indies,  in  the  manner  herein  after 
directed. 

VII.  And  be  it  further  enacted,  That  the  said  secretary  of  state 
for   the  time   being  shall  nominate   and  appoint   such   secretaries, 
clerks,  and  other  officers,  as  shall  be  necessary  to  attend  upon  the 
said  board,  who  shall  be  subject  to  dismission  at  the  pleasure  of  the 
said  board ;   and  that  all  proceedings  whatsoever  to  be  had  by  or 
before  the  said  board  shall  be  entered  in  proper  books ;  and  that  the 
said  secretaries,  clerks,  and  other  officers,  shall  be  paid  such  salaries 
as  his  Majesty  shall,  by  warrant  under  his  sign  manual,  direct. 

VIII.  Provided  always,  .  .  .  That  the  members  of  the  said  board, 
before  they  shall   proceed  to  act  in  the  execution  of  any  of  the 
powers  or  authorities  .  .  .  shall  severally  take  and  subscribe   the 
following  oath ;  (that  is  to  say,) 

'  I,  A.  B.  do  faithfully  promise  and  swear,  That,  as  a  commissioner 
or  member  of  the  board  of  affairs  of  India,  I  will  give  my  best 
advice  and  assistance  for  the  good  government  of  the  British 
possessions  in  the  East  Indies ;  and  will  execute  the  several  powers 
and  trusts  reposed  in  me,  according  to  the  best  of  my  skill  and 
judgment,  without  favour  or  affection,  prejudice  or  malice,  to  any 
person  whatsoever.' 

Which  said  oath  any  two  of  the  members  of  the  said  board 
shall,  .  .  .  administer ;  and  the  said  oath  shall  be  entered  by  the 
said  secretary  amongst  the  acts  of  the  board,  and  be  duly  subscribed 
and  attested  by  the  members  thereof.  .  .  . 

IX.  And  be  it  further  enacted,  That  the  several  secretaries,  clerks, 
and  other  officers  or  the  said  board,  shall  also  take  and  subscribe, 
before  the  said  board,  such  oath  of  secrecy  and  office  as  the  said 
board  shall  direct. 

X.  And  for  avoiding  any  doubt  which  may  arise,  whether  the 
office  or  place  of  a  commissioner  of  the  said  board  for  the  affairs  of 
India,  or  of  a  secretary  to  the  said  board,  be  within  any  of   the 
provisions  contained  in  an  act   of   the  sixth  year  of  the  reign  of 
Queen  Anne,1  intituled,  An  act  for  the  security  of   her  Majesty's 

1  6  Anne,  c.  7.     See  p.  106. 
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person  and  government,  and  of  the  succession  of  the  crown  of  Great 
Britain  in  the  protestant  line ;  or  whether  the  appointment  of  any 
such  commissioner  or  secretary,  being  a  member  or  members  of  the 
House  of  Commons,  shall  vacate  his  or  their  seat  or  seats  in  that 
house ;  be  it  further  enacted  .  .  .  That  the  said  respective  offices, 
.  .  .  of  a  commissioner,  or  of  the  chief  secretary  of  the  said  board  for 
the  affairs  of  India,  .  .  .  shall  not  be  deemed  or  taken  to  be  within 
the  intent  or  purview  of  the  said  act  ...  whereby  to  disqualify 
.  .  .  from  voting  as  a  member  of  the  House  of  Commons  nor  shall 
the  appointment  of  any  commissioner  or  chief  secretary,  .  .  .  vacate 
his  or  their  seat  or  seats  in  the  said  house ;  anything  contained  in  the 
said  act  of  the  sixth  year  of  Queen  Anne,  or  in  any  other  act,  to  the 
contrary  notwithstanding. 

XI.  ...  Be  it  further  enacted,  That  all  the  members  of  the  said 
board  shall,  at  all  convenient  times,  have  access  to  all  papers  and 
muniments  of  the  said  united  company,  and  shall  be  furnished  with 
such  extracts  or  copies  thereof,   as  they  shall  from  time  to  time 
require ;  and  that  the  court  of  directors  of  the  said  united  company 
shall,  and  they  are  hereby  required  and  directed,  to  deliver  to  the 
said  board  copies  of  all  minutes,  orders,  resolutions,  and  other  pro- 
ceedings, of  all  general  and  special  courts  of  proprietors  of  the  said 
company,  and  of  the  said  court  of  directors,  as  far  as  relate  to  the 
civil  or  military  government  or  revenues  of  the  British  territorial 
possessions  in  the  East  Indies,  within  eight  days  after  the  holding  of 
such  respective  courts;  and  also  copies  of  all  dispatches  which  the 
said  directors,  or  any  committee  of  the  said  directors,  shall  receive 
from  any  of  their  servants  in  the  East  Indies,  immediately  after  the 
arrival  thereof ;  and  also  copies  of  all  letters,  orders,  and  instructions 
whatsoever  relating  to  the  civil  or  military  government  or  revenues 
of  the  British  territorial  possessions  in  the  East  Indies,  proposed  to 
be  sent  or  dispatched,  by  the  said  court  of  directors,  or  any  committee 
of  the  said  directors,  to  any  of  the  servants  of  the  said  company  in 
the  East  Indies ;  and  that  the  said  court  of  directors  of  the  said 
united  company  .  .  .  are  hereby  required  to  pay  due  obedience  to, 
.  .  .  such  orders  and  directions  as  they  shall  from  time  to  time  receive 
from  the  said  board,  touching  the  civil  or  military  government  and 
revenues  of  the  British  territorial  possessions  in  the  East  Indies. 

XII.  And  be  it  further  enacted,  That  within  fourteen  days  after 
the  receipt  of  such  copies  last  mentioned,  the  said  board  shall  return 
the   same  to   the   said   court  of   directors,  with   their   approbation 
thereof,  subscribed  by  three  of  the  members  of  the  said  board,  or 
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their  reasons  at  large  for  disapproving  the  same,  together  with 
instructions  from  the  said  board  to  the  said  court  of  directors  in 
respect  thereto ;  and  that  the  said  court  of  directors  shall  thereupon 
dispatch  and  send  the  letters,  orders,  and  instructions,  so  approved  or 
amended,  to  their  servants  in  India,  without  further  delay,  unless,  on 
any  representation  made  by  the  said  directors  to  the  said  board,  the 
said  board  shall  direct  any  alterations  to  be  made  in  such  letters, 
orders,  or  instructions;  and  no  letters,  orders,  or  instructions,  until 
after  such  previous  communication  thereof  to  the  said  board,  shall 
at  any  time  be  sent  or  dispatched  by  the  said  court  of  directors 
to  the  East  Indies,  on  any  account  or  pretence  whatsoever. 

XIII.  ...  Be  it  further  enacted,  That  whenever  the  court  of 
directors  of  the  said  united  company  shall  neglect  to  transmit  to  the 
said  board  their  intended  dispatches  on  any  subject,  within  fourteen 
days  after  requisition  made,  it  shall  and  may  be  lawful  to  and  for  the 
said  board  to  prepare  and  send  to  the  directors  of  the  East  India 
Company  (without  waiting  for  the  receipt  of  the  copies  of  dispatches 
intended  to  be  sent  by  the  said  court  of  directors  as  aforesaid)  any 
orders   or  instructions  to  any  of  the  governments  or  presidencies 
aforesaid,  concerning  the  civil  or  military  government  of  the  British 
territories  and  possessions  in  the  East  Indies ;  and  the  said  directors 
shall  .  .  .  transmit  dispatches  in  the  usual  form  (pursuant  to  the 
tenor  of  the  said  orders  and  instructions  so  transmitted  to  them)  to 
the  respective  governors  and  presidencies  in  India,  unless  on  any 
representation  made  by  the  said  directors  to  the  said  board,  touching 
such  orders  or  instructions,  the  said  board  shall  direct  any  alteration 
to  be  made  in  the  same,  which  directions  the  said  court  of  directors 
shall  in  such  case  be  bound  to  conform  to. 

XIV.  And  be  it  further  enacted,  That  ...  it  shall  be  lawful  for 
the  said  court  of  directors  to  apply,  by  petition,  to  his  Majesty  in 
council,  touching  such  orders  and  instructions ;  and  his  Majesty  in 
council  shall  decide  whether  the  same  be,  or  be  not  connected  with 
the  civil  or  military  government  and  revenues  of  the  said  territories 
and  possessions  in  India;  which  decision  shall  be  final  and  con- 
clusive. 

XV.  Provided  nevertheless,  .  .  .  That  if  the  said  board  shall  be 
of  opinion   that  the  subject  matter  of  any  of  their  deliberations, 
concerning  the  levying  of  war,  or  making  of  peace,  or  treating  or 
negociating  with  any  of  the  native  princes  or  states  in  India,  shall 
require  secrecy,  it  shall  and  may  be  lawful  for  the  said  board  to  send 
secret  orders  and  instructions  to  the  secret  committee  of  the  said 
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court  of  directors  for  the  time  being,  who  shall  thereupon,  without 
disclosing  the  same,  transmit  their  orders  and  dispatches  in  the  usual 
form,  ...  to  the  respective  governments  and  presidencies  in  India ; 
and  that  the  said  governments  and  presidencies  shall  pay  a  faithful 
obedience  to  such  orders  and  dispatches,  and  shall  return  their  answers 
to  the  same,  sealed  (under  cover)  with  their  respective  seals,  to  the 
said  secret  committee,  who  shall  forthwith  communicate  such  answers 
to  the  said  board. 

XVI.  And  be  it  enacted  .  .  .  That  .  .  .  the  court  of  directors  of 
the  said  united  company  .  .  .  are  hereby  required  ...  to  appoint 
a  secret  committee,  to  consist  of  any  number  of  the  said  directors  for 
the  time  being,  not  exceeding  three ;  which  secret  committee  shall, 
from  time  to  time,  upon  the  receipt  of  any  such  secret  orders  and 
instructions  concerning  the  levying  of  war  or  making  of  peace,  or 
treating  or  negociating  with  any  of  the  native  princes  or  states  of 
India,  from  the  said  commissioners  for  the  affairs  of  India,  as  are 
herein  before  mentioned,  transmit  to  the  respective  governments  and 
presidencies  in  India  a  duplicate  or  duplicates  of  such  orders  and 
instructions,  together  with  orders  in  writing  signed  by  them  the 
members  of  the  said  secret  committee,  to  carry  the  same  into  execu- 
tion ;  and  to  all  such  orders  and  instructions  .  .  .  the  several  govern- 
ments and  presidencies  in  India  are  hereby  required  to  pay  the  same 
obedience  as  if  such  orders  and  directions  had  been  issued  and  trans- 
mitted by  the  court  of  directors  of  the  said  united  company. 

XVII.  Provided  also,  .  .  .  That  nothing  in  this  act  contained 
shall  extend  to  give  unto  the  said  board  the  power  of  nominating  or 
appointing  any  of  the  servants  of  the  said  united  company ;  anything 
herein  contained  to  the  contrary  notwithstanding. 

(XVIII.  The  directors  not  to  supply  the  first  vacancy  of  a  counsellor 
at  Fort  William.) 

XIX.  .  .  .  That  the  government  of  the  several  presidencies  and 
settlements  of  Fort  Saint  George  and  Bombay  shall,  after  the  com- 
mencement of  this  act,  consist  of  a  governor  or  president,  and  three 
counsellors  only,  of  whom  the  commander  in  chief  in  the  said  several 
settlements  for  the  time  being  shall  be  one,  having  the  like  precedence 
in  council  as  in  the  presidency  of  Fort  William  in  Bengal,  unless 
the  commander  in  chief  of  the  company's  forces  in  India  shall  happen 
to  be  present  in  either  of  the  said  settlements ;  and  in  such  case  the 
said  commander  in  chief  shall  be  one  of  the  said  counsellors,  instead 
of  the  commander  in  chief  of  such  settlement;  and  that  the  said 
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commander  in  chief  of  such  settlement  shall  during  that  time  have 
only  a  seat,  but  no  voice  in  the  said  council. 

XX.  .  .  .  That  the  court  of  directors  of  the  said  united  company 
shall,  within  the  space  of  one  calendar  month  next  after  the  passing 
of  this  act,  nominate  and  appoint,  from  amongst  the  servants  of  the 
said  company  in  India,  or  any  other  persons,  a  fit  and  proper  person 
to  be  the  governor  of  the  said  presidency  or  settlement  of  Fort  Saint 
George,  and  two  other  fit  and  proper  persons  from  amongst  the  said 
servants  in  India,  who  together  with  the  commander  in  chief  at  Fort 
Saint  George  for  the  time  being,  shall  be  the  council  of  the  same 
presidency  or  settlement ;  and  that  the  said  court  of  directors  shall 
also,  in  like  manner,  and  within  the  time  aforesaid,  nominate  and 
appoint  fit  and  proper  persons  to  be  the  governor  and  council  of  the 
said  presidency  or  settlement  of  Bombay  under  the  same  restrictions 
as  are  herein  before  provided  in  respect  to  the  governor  or  president 
and  council  of  Fort  Saint  George. 

XXI.  .  .  .  That  in  case  the  members  present  at  any  of  the  boards 
or  councils  of  Fort  William,  Fort  Saint  George,  or  Bombay,  shall  at 
any   time   be   equally   divided   in  opinion  .   .  .  the  said  governor 
general,  or  the  governor  or  president  .  .  .  shall  have  two  voices,  or 
the  casting  vote. 

XXII.  .  .  .  That  it  shall  and  may  be  lawful  to  and  for  the  King's 
Majesty,  his  heirs  and  successors,  by  any  writing  or  instrument  under 
his  or  their  sign  manual,  countersigned  by  the  said  secretary  of  state, 
or  for  the  court  of  directors  of  the  said  united  company  for  the  time 
being,  by  writing  under  their  hands  to  remove  or  recall  the  present 
or  any  future  governor  general  at  Fort  William  at  Bengal,  or  any  of 
the  members  of  the  council  of  Fort  William  aforesaid,  or  any  of  the 
governors  or  presidents,  and  members  of  the  council,  of  the  presi- 
dencies or  settlements  of  Fort  Saint  George  and  Bombay,  or  of  any 
other   British  settlement  in  India,  or  any  other  person  or  persons 
holding   any  office,  employment  or  commission,   civil  or   military, 
under  the  said  united  company  in  India,  for  the  time  being;  .  .  . 
Provided  always,  That  a  duplicate  or  copy  of  every  such  writing  or 
instrument,  under  his  Majesty's  sign  manual,  attested  by  the  said 
secretary  of  state  for  the  time  being,  shall,  within  eight  days  after 
the  same  shall  be  signed  by  his  Majesty,  his  heirs  or  sucessors,  be 
transmitted  or  delivered  by  the  said  secretary  of  state,  unto  the 
chairman  or  deputy  chairman  for  the  time  being  of  the  said  united 
company,  to  the  intent  that  the  court  of  directors  of  the  said  company 
may  be  apprized  thereof. 
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XXIII.  .  .  .  That  whenever  any  vacancy  or  vacancies  of   the 
office  of  governor  general  or  president,  or  of  any  member  of  the 
council,  shall  happen  .  .  .  the  court  of  directors  of  the  said  united 
company  shall  proceed  to  nominate  and  appoint  a  fit  person  or  persons 
to  supply  such  vacancy  or  vacancies  from  amongst  their  covenanted 
servants  in  India,  except  to  the  office  of  governor  general,  or  the 
office  of  governor  or  president  of  Fort  Saint  George  or  Bombay,  or 
of  any  commander  in  chief,  to  which  several  offices,  the  said  court  of 
directors  shall  be  at  liberty,  ...  to  nominate  and  appoint  any  other 
person  or  persons  respectively. 

XXIV.  Provided  .  .  .  That  the   said   commanders   in  chief,  at 
each  of  the  said  presidencies  respectively,  shall  in  no  case  succeed  to 
the  office  of   governor  general  or  president  of  Fort  William,  Fort 
Saint  George  or  of  Bombay,  unless  thereunto  specially  appointed  by 
the  court  of   directors  of   the  said  united  company;  but  in  case  of 
the  vacancy  of  the  said  offices  of  governor  general  or  president  re- 
spectively, when  no  person  shall  be  specially  appointed  to  succeed 
thereunto,  the  councillor  next  in  rank  to  such  commander  in  chief 
shall  succeed  to  such  office,  and  hold  the  same,  until  some  other 
person  shall  be  appointed  thereunto  by  the  said  court  of  directors. 

XXV.  Provided  always,   .   .   .  That  when  and  so  often  as  the 
court   of    directors   shall  not,   within  the   space   of    two   calendar 
months,   .    .  .  proceed  to  supply  the  same,  then,  ...  it  shall  be 
lawful  for  his  Majesty,  his  heirs  and  successors,  to  constitute  and 
appoint,  by  writing  under  his  or  their  royal  sign  manual,  (under  the 
same  restrictions  and  regulations  as  are  herein  before  provided,  .  .  . ) 
such  person  or  persons,  as  his  Majesty,  his  heirs  and  successors,  shall 
think  proper  to  succeed  .  .  .  with  the  same  powers,  privileges,  and 
authorities,  as  if  he  or  they  had  been  nominated  and  appointed  by 
the  said  court  of  directors,  and  shall  be  subject  to  recall  only  by  the 
King's  Majesty,  his  heirs  or  successors ;  any  thing  herein  contained 
to  the  contrary  notwithstanding. 

XXVI.  .   .   .  That  it  shall  and  may  be  lawful  to  and  for  the 
court  of   directors  of    the  said  united   company,   if   they  shall  so 
think  fit,  subject  to  the  limitations  and  restrictions  as  herein  before 
enacted,  ...  to  appoint,  from  time  to  time,  fit  and  proper  persons 
to  succeed,  in  case  of  vacancy,  to  the  several  offices  of  governor 
general  or  president  of  Fort  Saint  George  or  Bombay,  or  commander 
in  chief  of  the  company's  forces  at  any  of  the  said  settlements,  or 
member  of  any  of  the  said  councils ;  and  such  appointments  respec- 
tively at  their  pleasure  again  to  revoke;   but   that  no  person  so 
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appointed  to  succeed  to  any  of  the  said  offices,  in  case  of  vacancy, 
shall  be  entitled  to  any  salary,  advantage,  or  allowance  whatsoever, 
by  reason  of  such  appointment,  until  such  persons  respectively  shall 
take  upon  themselves  the  offices  to  which  they  shall  so  respectively 
have  been  appointed. 

(XXVII.  Of  the  appointment  of  temporary  counsellors.) 

XXVIII.  .  .  .  That  no  resignation  to  be  made  of  the  offices  of 
the  governor  general,  or  governor  or  president  of  any  of  the  sub- 
ordinate  settlements,   or   commander  in  chief,  or  member  of    the 
respective  councils  of  any  of  the  said  presidencies  in  India,  shall  be 
deemed  or  construed  to  be  legal  or  valid,  .  .  .  unless  the  same  be 
made  by  an  instrument  in  writing  under  the  hand  of  the  officer  or 
person  resigning  the  same. 

XXIX.  .  .  .  That  no  order  or  resolution  of  any  general  court  of 
the  proprietors  of  the  said  united  company  shall  be  available  to 
revoke  or  rescind,  or  in  any  respect  to  affect,  any  act,  order,  resolu- 
tion, matter  or  proceeding,  of  the  said  court  of  directors,  .  .  .  after 
the  same  shall  have  been  approved  by  the  said  board,  in  the  manner 
herein  before  directed;  any  law  or  usage  to  the  contrary  notwith- 
standing. 

(XXX.  repeals  part  of  21  Geo.  III.  c.  65.) 

XXXI.  .  .   .  That  the   governor   general  and   council   of    Fort 
William  aforesaid  shall  have  power  and  authority  to  superintend, 
control,  and  direct  the  several  presidencies  and  governments  now  or 
hereafter  to  be  erected  or  established  in  the  East  Indies  by  the  said 
united  company,  in  all  such  points  as  relate  to  any  transactions  with 
the  country  powers,  or  to  war  or  peace,  or  to  the  application  of  the 
revenues  or  forces  of  such  presidencies  and  settlements  in  time  of 
war,  or  any  such  other  points  as  shall  from  time  to  time  be  specially 
referred  by  the  court  of  directors  of    the  said  company  to  their 
superintendence  and  control. 

XXXII.  And,  ...  Be  it  further  enacted,  That  notwithstanding 
any  doubt  which  may  be  entertained  by  the  said  presidencies  or 
settlements   to   whom  such   orders   or  instructions  shall  be  given, 
respecting  the  power  of  the  governor  general  and  council  to  give 
such  orders,  yet  the  said  presidencies  or  settlements  shall  be  bound 
to  obey  such  orders  and  directions  of  the  said  governor  general  and 
council  in  all  cases  whatever,  except  only  where  they  shall  have 
received   positive   orders   and   instructions  from  the   said   court  of 
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directors,  or  from  the  secret  committee  of  the  said  court  of  directors, 
repugnant  to  the  orders  and  instructions  of  the  said  governor  general 
and  council,  and  not  known  to  the  said  governor  general  and  council 
at  the  time  of  dispatching  their  orders  and  instructions  as  aforesaid  ; 
and  the  said  governor  general  and  council  shall,  at  the  time  of  trans- 
mitting all  such  orders  and  instructions,  transmit  therewith  the  dates 
of  and  the  times  of  receiving,  the  last  dispatches,  orders,  and  in- 
structions, which  they  have  received  from  the  court  of  directors,  or 
from  the  secret  committee  of  the  said  court  of  directors,  .  .  .  And 
the  said  presidencies  and  governments,  in  all  cases  where  they  have 
received  any  orders  .  .  .  which  they  shall  deem  repugnant  to  the 
orders  of  the  said  governor  general  and  council  of  Fort  William, 
and  which  were  not  known  to  the  said  governor  general  and  council 
at  the  time  of  dispatching  their  orders  .  .  .  shall  forthwith  transmit 
copies  of  the  same,  together  with  an  account  of  all  resolutions  or 
orders  made  by  them  in  consequence  thereof,  to  the  governor  general 
and  council  of  Fort  William,  who  shall,  upon  receipt  of  the  same, 
dispatch  such  further  orders  and  instructions  to  the  said  presidencies 
and  settlements  as  they  may  judge  necessary  thereupon. 

(XXXIII.  provides  regulations  for  the  transactions  of  the  several 
boards  in  India.) 

XXXIY.  And  whereas  to  pursue  schemes  of  conquest  and  exten- 
sion of  dominion  in  India,  are  measures  repugnant  to  the  wish,  the 
honour,  and  policy  of  this  nation;  Be  it  therefore  further  enacted 
.  .  .  That  it  shall  not  be  lawful  for  the  governor  general  and 
council  of  Fort  William  aforesaid,  without  the  express  demand  and 
authority  of  the  said  court  of  directors,  or  of  the  secret  committee  of 
the  said  court  of  directors,  in  any  case  (except  where  hostilities  have 
actually  been  commenced,  or  preparations  actually  made  for  the  com- 
mencement of  hostilities,  against  the  British  nation  in  India,  or 
against  some  of  the  princes  or  states  dependent  thereon,  or  whose 
territories  the  said  united  company  shall  be  at  such  time  engaged  by 
any  subsisting  treaty  to  defend  or  guarantee),  either  to  declare  war  or 
commence  hostilities,  or  enter  into  any  treaty  for  making  war, 
against  any  of  the  country  princes  or  states  in  India,  or  any  treaty 
for  guaranteeing  the  possessions  of  any  country  princes  or  states ;  and 
that  in  such  case  it  shall  not  be  lawful  for  the  said  governor  general 
and  council  to  declare  war  or  commence  hostilities,  or  enter  into 
treaty  for  making  war  against  any  other  prince  or  state  than  such  as 
shall  be  actually  committing  hostilities,  or  making  preparations  as 
aforesaid,  or  to  make  such  treaty  for  guaranteeing  the  possessions 
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of  any  prince  or  state,  but  upon  the  consideration  of  such  prince 
or  state  actually  engaging  to  assist  the  company  against  such  hos- 
tilities commenced,  or  preparations  made  as  aforesaid;  and  in  all 
cases  where  hostilities  shall  be  commenced,  or  treaty  made,  the  said 
governor  general  and  council  shall,  by  the  most  expeditious  means 
they  can  devise,  communicate  the  same  unto  the  court  of  directors, 
together  with  a  full  state  of  the  information  and  intelligence  upon 
which  they  shall  have  commenced  such  hostilities,  or  made  such 
treaties,  and  their  motives  and  reasons  for  the  same  at  large. 

XXXV.  .  .  .  That  it  shall  not  be  lawful  for  the  governors  or 
presidents  and  counsellors,  of  Fort  Saint  George  and  Bombay,  or  of 
any  subordinate  settlement  respectively  to  make  or  issue  any  order 
for  commencing  hostilities,  or  levying  war,  or  to  negociate  or  con- 
clude any  treaty  of  peace,  or  other  treaty,  with  any  Indian  prince  or 
state,  (except  in  cases  of  sudden  emergency  or  imminent  danger, 
when  it  shall  appear  dangerous  to  postpone  such  hostilities  or  treaty), 
unless  in  pursuance  of  express  orders  from  the  said  governor  general 
and  council  of  Fort  William  aforesaid,  or  from  the  said  court  of 
directors,  or  from  the  secret  committee  of  the  said  court  of  directors ; 
and  every  such  treaty  shall,  if  possible,  contain  a  clause  for  subject- 
ing the  same  to  the  ratification  or  rejection  of  the  governor  general 
and  council  of  Fort  William  aforesaid :  And  the  said  presidents  and 
counsellors  of  the  said  presidencies  and  settlements  of  Fort  Saint 
George  and  Bombay,  or  other  subordinate  settlement,  are  hereby 
required  to  yield  due  obedience  to  all  such  orders  as  they  shall  from 
time  to  time  respectively  receive  from  the  said  governor  general  and 
council  of  Fort  William  aforesaid,  concerning  the  premises. 

(XXXVI.  Of  the  relations  of  the  subordinate  presidents  and  coun- 
sellors to  the  governor-general. 

XXXVII.  The  directors  to  consider  British  demands  on  the  Nabob 
of  Arcot ;  XXXVIII.,  and  of  the  demands  on  the  Rajah  of  Tanjore ; 
and  XXXIX.,  of  the  rajahs  and  zemindars. 

XL.  The  directors  to  introduce  "  a  just  and  laudable  ceconomy  "  in  the 
civil  and  military  establishments). 

XLI.  .  .  .  That  until  the  said  several  lists  of  the  offices,  places, 
and  employments  shall  have  been  made  .  .  .  the  said  court  of 
directors  shall  be,  .  .  .  prohibited  from  appointing  or  sending  to 
India  any  new  servant,  civil  or  military,  under  the  degrees  of  the 
respective  counsellors  and  commanders  in  chief ;  and  after  such  lists 
shall  have  been  perfected  and  established,  the  said  court  of  directors 
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shall  in  no  wise  appoint  or  send  out  any  greater  number  of  persons 
to  be  cadets  or  writers,  or  in  any  other  capacity,  than  will  be  actually 
necessary,  in  addition  to  the  persons  on  the  spot,  to  supply  and  keep 
up  the  proper  complement  or  number  of  officers  and  servants  con- 
tained in  the  said  lists. 

(XLII  and  XLIII.  Regulations  as  to  promotions,  cadets,  etc.) 
XLIV.  .  .  .  That  all  his  Majesty's  subjects,  as  well  servants  of 
the  said  united  company,  shall  be,  and  are  hereby  declared  to  be, 
amenable  to  all  courts  of  justice  (both  in  India  and  Great  Britain)  of 
competent  jurisdiction  to  try  offences  committed  in  India,  for  all  acts, 
injuries,  wrongs,  oppressions,  trespasses,  misdemeanours,  crimes,  and 
offences  whatsoever,  by  them  or  any  of  them  done,  or  to  be  done  or 
committed,  in  any  of  the  lands  or  territories  of  any  native  prince  or 
state,  or  against  their  persons  or  properties,  or  the  persons  or  properties 
of  any  of  their  subjects  or  people,  in  the  same  manner  as  if  the  same 
had  been  done  or  committed  within  the  territories  directly  subject  to 
and  under  the  British  government  in  India. 

(XLV.-LXXXII.  deals  with  prosecutions,  corruption,  and  extortion,  and 
the  appointment  of  special  commissioners  from  the  Lords  and  Commons.) 

LXXXIII.  Provided  always,  .  .  .  That  nothing  herein  contained 
shall  extend,  ...  to  prejudice  or  affect  the  rights  or  claims  of  the 
public,  or  the  said  united  company,  respecting  the  said  territorial 
acquisitions  and  revenues. 

LXXXIV.  .  .  .  That  this  act  shall  take  place  and  have  com- 
mencement, in  Great  Britain  immediately  after  the  same  shall  have 
received  his  Majesty's  royal  assent;  and  shall  take  place  and  have 
commencement,  in  the  several  presidencies  aforesaid,  and  in  the  terri- 
tories thereunto  belonging,  from  the  first  day  of  January,  one  thousand 
seven  hundred  and  eighty-five. 

LXXXV.  .  .  .  That  this  act  shall,  and  shall  be  deemed  and  taken 
to  be  a  public  act. 

(See  Parlt.  Hist.  xxiv.  1086  et  seq.;  May,  C.H.E.  iii.  381  ;  Lecky,  H.E. 
v.  74  ;  Rogers,  P.L.  ii.  214 ;  Ilbert,  The  Government  of  India  (esp.  intro- 
duction). ) 
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XXXIX 

FOX'  LIBEL  ACT 
32  Geo.  III.  Cap.  60,  1792. 

An  Act  to  remove  doubts  respecting  the  functions  of  Juries  in  Cases 
of  Libels. 

Whereas  doubts  have  arisen  whether  on  the  trials  of  an  indictment 
or  information  for  the  making  or  publishing  any  libel,  where  an  issue 
or  issues  are  joined  between  the  king  and  the  defendant  or  defend- 
ants, on  the  plea  of  Not  Guilty  pleaded,  it  be  competent  to  the  jury 
impanelled  to  try  the  same  to  give  their  verdict  upon  the  whole 
matter  in  issue  :  Be  it  therefore  declared  and  enacted  .  .  .  That,  on 
every  such  trial,  the  jury  sworn  to  try  the  issue  may  give  a  general 
verdict  of  Guilty  or  Not  Guilty  upon  the  whole  Matter  put  in  issue 
upon  such  indictment  or  information;  and  shall  not  be  required  or 
directed,  by  the  court  or  judge  before  whom  such  indictment  or  in- 
formation shall  be  tried,  to  find  the  defendant  or  defendants  guilty 
merely  on  the  proof  of  the  publication  by  such  defendant  or  defend- 
ants of  the  paper  charged  to  be  a  libel,  and  of  the  sense  ascribed  to 
the  same  in  such  indictment  or  information. 

II.  Provided  always,  That,  on  every  such  trial,  the  court  or  judge 
before  whom  such  indictment  or  information  shall  be  tried,  shall, 
according  to  their  or  his  discretion,  give  their  or  his  opinion  and 
directions  to  the  jury  on  the  matter  in  issue  between  the  King  and 
the  defendant  or  defendants,  in  like  manner  as  in  other  criminal 
cases. 

III.  Provided  also,  That  nothing  herein  contained  shall  extend,  or 
be  construed  to  extend,  to  prevent  the  Jury  from  finding  a  special 
verdict,  in  their  discretion,  as  in  other  criminal  cases. 

IV.  Provided  also,  That  in  case  the  jury  shall  find  the  defendant 
or  defendants  guilty,  it  shall  and  may  be  lawful  for  the  said  defend- 
ant or  defendants  to  move  in  arrest  of  judgement,  on  such  ground  and 
in  such  manner  as  by  law  he  or  they  might  have  done  before  the 
passing  of  this  act;  anything  herein  contained  to  the  contrary  not- 
withstanding. 

(See  May,  C.H.E.  ii.  256  ;  Odgers,  L.  and  S.  (passim)  ;  Dicey,  L.C.  234  et 
seq. ;  Rogers,  P.L.  ii.  234  ;  Stephen,  H.C.L.  ii.  ch.  xxiv. ;  Parlt.  Hist.  xxix.  501 
and  1403  et  seq.) 
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XL 

AN  ACT  FOR  THE  UNION  WITH  IRELAND 
40  Geo.  III.  Cap.  67,  1800. 

An  Act  for  the  Union  of  Great  Britain  and  Ireland. 

Whereas  in  pursuance  of  his  Majesty's  most  gracious  recommenda- 
tion to  the  two  houses  of  parliament  in  Great  Britain  and  Ireland 
respectively,  to  consider  of  such  measures  as  might  best  tend  to 
strengthen  and  consolidate  the  connection  between  the  two  kingdoms, 
the  two  houses  of  the  parliament  of  Great  Britain  and  the  two  houses 
of  the  Parliament  of  Ireland  have  severally  agreed  and  resolved, 
that,  in  order  to  promote  and  secure  the  essential  interests  of  Great 
Britain  and  Ireland,  and  to  consolidate  the  strength,  power,  and 
resources  of  the  British  Empire,  it  will  be  advisable  to  concur  in  such 
measures  as  may  best  tend  to  unite  the  two  kingdoms  of  Great 
Britain  and  Ireland  into  one  kingdom,  in  such  manner,  and  on  such 
terms  and  conditions,  as  may  be  established  by  the  acts  of  the  respec- 
tive parliaments  of  Great  Britain  and  Ireland. 

And  whereas,  in  furtherance  of  the  same  resolution,  both  houses 
of  the  said  two  parliaments  respectively  have  likewise  agreed  upon 
certain  articles  for  effectuating  and  establishing  the  said  purposes,  in 
the  tenor  following  : 

ARTICLE  FIRST.  That  it  be  the  first  article  of  the  union  of  the  king- 
doms of  Great  Britain  and  Ireland,  that  the  said  kingdoms  of  Great 
Britain  and  Ireland  shall,  upon  the  first  day  of  January  that  shall  be 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  one,  and  for 
ever  after,  be  united  into  one  kingdom,  by  the  name  of  The  United 
Kingdom  of  Great  Britain  and  Ireland ;  and  that  the  royal  style  and 
titles  appertaining  to  the  Imperial  Crown  of  the  said  united  kingdom 
and  its  dependencies;  and  also  the  ensigns,  armorial  flags  and  banners 
thereof  shall  be  such  as  his  Majesty,  by  his  royal  proclamation  under 
the  great  seal  of  the  united  kingdom,  shall  be  pleased  to  appoint. 

ARTICLE  SECOND.  That  it  be  the  second  article  of  union,  that  the 
succession  to  the  imperial  crown  of  the  said  united  kingdom,  and  of  the 
dominions  thereunto  belonging,  shall  continue  limited  and  settled, 
according  to  the  existing  laws,  and  to  the  terms  of  union  between 
England  and  Scotland. 
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ARTICLE  THIRD.  That  it  be  the  third  article  of  union,  that  the  said 
united  kingdom  be  represented  in  one  and  the  same  parliament,  to  be 
styled  The  Parliament  of  the  United  Kingdom  of  Great  Britain  and 
Ireland. 

ARTICLE  FOURTH.  That  it  be  the  fourth  article  of  union,  that  four 
lords  spiritual  of  Ireland  by  rotation  of  sessions,  and  twenty-eight  lords 
temporal  of  Ireland  elected  for  life  by  the  peers  of  Ireland  shall  be 
the  number  to  sit  and  vote  on  the  part  of  Ireland  in  the  house  of 
lords  of  the  parliament  of  the  United  Kingdom ;  and  100  commoners 
(two  for  each  county  of  Ireland,  two  for  the  city  of  Dublin,  two  for 
the  city  of  Cork,  one  for  the  university  of  Trinity  College,  and  one 
for  each  of  the  thirty-one  most  considerable  cities,  towns,  and 
boroughs)  be  the  number  to  sit  and  vote  on  the  part  of  Ireland  in 
the  house  of  commons  of  the  parliament  of  the  united  kingdom  : 

That  such  act  as  shall  be  passed  in  the  parliament  of  Ireland 
previous  to  the  Union  to  regulate  the  mode  by  which  the  lords 
spiritual  and  temporal,  and  the  commons,  to  serve  in  the  parliament 
of  the  united  kingdom  on  the  part  of  Ireland,  shall  be  summoned 
and  returned  to  the  said  parliament,  shall  be  considered  as  forming 
part  of  the  treaty  of  union,  and  shall  be  incorporated  in  the  acts  of 
the  respective  parliaments  by  which  the  said  union  shall  be  ratified 
and  established : 

That  all  questions  touching  the  rotation  or  election  of  the  lords 
spiritual  or  temporal  of  Ireland  to  sit  in  the  parliament  of  the  united 
kingdom,  shall  be  decided  by  the  house  of  lords  thereof ;  and  when- 
ever, by  reason  of  an  equality  of  votes  in  the  election  of  any  such 
lords  temporal  a  complete  election  shall  not  be  made  according  to  the 
true  intent  of  this  article,  the  names  of  those  peers  for  whom  such 
equality  of  votes  shall  be  so  given,  shall  be  written  on  pieces  of 
paper  of  a  similar  form,  and  shall  be  put  into  a  glass,  by  the  clerk 
of  the  parliaments  at  the  table  of  the  house  of  lords  whilst  the  house 
is  sitting ;  and  the  peer  or  peers  whose  name  or  names  shall  be  first 
drawn  out  by  the  clerk  of  the  parliaments,  shall  be  deemed  the  peer 
or  peers  elected,  as  the  case  may  be  : 

That  any  person  holding  any  peerage  in  Ireland  now  subsisting, 
or  hereafter  to  be  created,  shall  not  thereby  be  disqualified  from 
being  elected  to  serve,  if  he  shall  so  think  fit,  for  any  county,  city,  or 
borough  of  Great  Britain,  in  the  house  of  commons  of  the  united 
kingdom,  unless  he  have  been  previously  elected  as  above,  to  sit  in 
the  house  of  lords  of  the  united  kingdom  ;  but  that  so  long  as  such 
peer  of  Ireland  shall  so  continue  to  be  a  member  of  the  house  of 
commons,  he  shall  not  be  entitled  to  the  privilege  of  peerage,  nor  be 
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capable  of  being  elected  to  serve  as  a  peer  on  the  part  of  Ireland,  or 
of  voting  at  any  such  election ;  and  that  he  shall  be  liable  to  be  sued, 
indicted,  proceeded  against,  and  tried  as  a  commoner,  for  any  offence 
with  which  he  may  be  charged : 

That  it  shall  be  lawful  for  his  Majesty,  his  heirs,  and  successors, 
to  create  peers  of  that  part  of  the  united  kingdom  called  Ireland,  and 
to  make  promotions  in  the  peerage  thereof,  after  the  union  ;  provided 
that  no  new  creation  of  any  such  peers  shall  take  place  after  the 
union  until  three  of  the  peerages  of  Ireland,  which  shall  have  been 
existing  at  the  time  of  the  union,  shall  have  become  extinct;  and 
upon  such  extinction  of  three  peerages,  that  it  shall  be  lawful  for  his 
Majesty,  his  heirs  and  successors,  to  create  one  peer  of  that  part 
of  the  united  kingdom  called  Ireland ;  and  in  like  manner  so  often  as 
three  peerages  of  that  part  of  the  united  kingdom  called  Ireland  shall 
become  extinct,  it  shall  be  lawful  for  his  Majesty,  his  heirs  and 
successors,  to  create  one  other  peer  of  the  said  part  of  the  united 
kingdom ;  and  if  it  shall  happen  that  the  peers  of  that  part  of  the 
united  kingdom  called  Ireland,  shall,  by  extinction  of  peerages,  or 
otherwise,  be  reduced  to  the  number  of  one  hundred,  exclusive  of 
all  such  peers  of  that  part  of  the  united  kingdom  called  Ireland,  as 
shall  hold  any  peerage  of  Great  Britain  subsisting  at  the  time  of  the 
union,  or  of  the  united  kingdom  created  since  the  union,  by  which 
such  peers  shall  be  entitled  to  a  hereditary  seat  in  the  house  of  lords 
of  the  united  kingdom,  then  and  in  that  case  it  shall  and  may  be  law- 
ful for  his  Majesty,  his  heirs  and  successors,  to  create  one  peer  of 
that  part  of  the  united  kingdom  called  Ireland  as  often  as  any  one 
of  such  hundred  peerages  shall  fail  by  extinction,  or  as  often  as  any 
one  peer  of  that  part  of  the  United  Kingdom  called  Ireland  shall 
become  entitled,  by  descent  or  creation,  to  an  hereditary  seat  in  the 
house  of  lords  of  the  united  kingdom ;  it  being  the  true  intent  and 
meaning  of  this  article,  that  at  all  times  after  the  union  it  shall  and 
may  be  lawful  for  his  Majesty,  his  heirs  and  successors,  to  keep  up 
the  peerage  of  that  part  of  the  united  kingdom  called  Ireland  to 
the  number  of  one  hundred,  over  and  above  the  number  of  such  of 
the  said  peers  as  shall  be  entitled,  by  descent  or  creation,  to  an 
hereditary  seat  in  the  house  of  lords  of  the  united  kingdom : 

That  if  any  peerage  shall  at  any  time  be  in  abeyance,  such 
peerage  shall  be  deemed  and  taken  as  an  existing  peerage;  and 
no  peerage  shall  be  deemed  extinct,  unless  on  default  of  claim- 
ants to  the  inheritance  of  such  peerage  for  the  space  of  one 
year  from  the  death  of  the  person  who  shall  have  been  last  possessed 
thereof;  and  if  no  claim  shall  be  made  to  the  inheritance  of  such 
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peerage,  in  such  form  and  manner  as  may  from  time  to  time  be 
prescribed  by  the  house  of  lords  of  the  united  kingdom,  before  the 
expiration  of  the  said  period  of  a  year,  then  and  in  that  case  such 
peerage  shall  be  deemed  extinct ;  provided  that  nothing  herein  shall 
exclude  any  person  from  afterwards  putting  in  a  claim  to  the  peerage 
so  deemed  extinct ;  and  if  such  claim  shall  be  allowed  as  valid,  by 
judgement  of  the  house  of  lords  of  the  united  kingdom,  reported  to 
his  Majesty,  such  peerage  shall  be  considered  as  revived ;  and  in  case 
any  new  creation  of  a  peerage  of  that  part  of  the  united  kingdom 
called  Ireland,  shall  have  taken  place  in  the  interval,  in  consequence 
of  the  supposed  extinction  of  such  peerage,  then  no  new  right  of 
creation  shall  accrue  to  his  Majesty,  his  heirs  or  successors,  in  conse- 
quence of  the  next  extinction  which  shall  take  place  at  any  peerage 
of  that  part  of  the  united  kingdom  called  Ireland  : 

That  all  questions  touching  the  election  of  members  to  sit  on  the 
part  of  Ireland  in  the  house  of  commons  of  the  united  kingdom  shall 
be  heard  and  decided  in  the  same  manner  as  questions  touching  such 
elections  in  Great  Britain  now  are,  or  at  any  time  hereafter  shall  by 
law  be  heard  and  decided,  subject  nevertheless  to  such  particular 
regulations  in  respect  of  Ireland  as,  from  local  circumstances,  the 
parliament  of  the  united  kingdom  may  from  time  to  time  deem 
expedient : 

That  the  qualifications1  in  respect  of  property  of  the  members 
elected  on  the  part  of  Ireland  to  sit  in  the  house  of  commons  of  the 
united  kingdom,  shall  be  respectively  the  same  as  are  now  provided 
by  law  in  the  cases  of  elections  for  counties  and  cities  and  boroughs 
respectively  in  that  part  of  the  united  kingdom  called  England, 
unless  any  other  provision  shall  hereafter  be  made  in  that  respect 
by  act  of  parliament  of  the  united  kingdom  : 

That  when  his  Majesty,  his  heirs  or  successors,  shall  declare  his, 
her,  or  their  pleasure  for  holding  the  first  or  any  subsequent  parlia- 
ment of  the  united  kingdom,  a  proclamation  shall  issue,  under  the 
great  seal  of  the  united  kingdom,  to  cause  the  lords  spiritual  and  tem- 
poral, and  commons,  who  are  to  serve  in  the  parliament  thereof  on  the 
part  of  Ireland,  to  be  returned  in  such  manner  as  by  any  act  of  this 
present  session  of  the  parliament  of  Ireland  shall  be  provided;  and 
that  the  lords  spiritual  and  temporal  and  commons  of  Great  Britain 
shall  together  with  the  lords  spiritual  and  temporal  and  commons  so 
returned  as  aforesaid  on  the  part  of  Ireland,  constitute  the  two  houses 
of  the  parliament  of  the  united  kingdom : 

1  Repealed  21  and  22  Viet.  c.  26. 
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That  if  his  Majesty,1  on  or  before  the  first  day  of  January  one 
thousand  eight  hundred  and  one,  on  which  day  the  union  is  to  take 
place,  shall  declare,  under  the  great  seal  of  Great  Britain,  that  it  is 
expedient  that  the  lords  and  commons  of  the  present  parliament  of 
great  Britain  should  be  the  members  of  the  respective  houses  of  the 
first  parliament  of  the  united  kingdom  on  the  part  of  Great  Britain, 
then  the  said  lords  and  commons  of  the  present  parliament  of  Great 
Britain  shall  accordingly  be  the  members  of  the  respective  houses  of 
the  first  parliament  of  the  united  kingdom  on  the  part  of  Great 
Britain  ;  and  they,  together  with  the  lords  spiritual  and  temporal  and 
commons,  so  summoned  and  returned  as  above  on  the  part  of  Ireland, 
shall  be  the  lords  spiritual  and  temporal  and  commons  of  the  first 
parliament  of  the  united  kingdom;  and  such  first  parliament  may  (in 
that  case)  if  not  sooner  dissolved,  continue  to  sit  so  long  as  the  present 
parliament  of  Great  Britain  may  now  by  law  continue  to  sit,  if  not 
sooner  dissolved :  provided  always,  that  until  an  act  shall  have  passed 
in  the  parliament  of  the  united  kingdom,  providing  in  what  cases 
persons  holding  offices  or  places  of  profit  under  the  crown  in  Ireland, 
shall  be  incapable  of  being  members  of  the  house  of  commons  of  the 
united  kingdom,  no  greater  number  of  members  than  twenty,  holding 
such  offices  or  places,  as  aforesaid,  shall  be  capable  of  sitting  in  the 
said  house  of  commons  of  the  parliament  of  the  united  kingdom; 
and  if  such  a  number  of  members  shall  be  returned  to  serve  in  the 
said  house  as  to  make  the  whole  number  of  members  of  the  said 
house  holding  such  offices  or  places  as  aforesaid  more  than  twenty, 
then  and  in  such  cases  the  seat  or  places  of  such  members  as  shall 
last  have  accepted  such  offices  or  places  shall  be  vacated  at  the  option 
of  such  members,  so  as  to  reduce  the  number  of  members  holding 
such  offices  or  places  to  the  number  of  twenty ;  and  no  person  hold- 
ing such  office  or  place  shall  be  capable  of  being  elected  or  of  sitting 
in  the  said  house,  while  there  are  twenty  persons  holding  such  offices 
or  places  sitting  in  the  said  house ;  and  that  every  one  of  the  lords 
of  parliament  of  the  united  kingdom,  and  every  member  of  the  house 
of  commons  of  the  united  kingdom,  in  the  first  and  all  succeeding 
parliaments,  shall,  until  the  parliament  of  the  united  kingdom  shall 
otherwise  provide,  take  the  oaths,  and  make  and  subscribe  the 
declaration,  and  take  and  subscribe  the  oath  now  by  law  enjoined  to 
be  taken,  made,  and  subscribed  by  the  lords  and  commons  of  the 
parliament  of  Great  Britain  : 

That  the  lords  of  parliament  on  the  part  of  Ireland,  in  the  house  of 
lords  of  the  united  kingdom,  shall  at  all  times  have  the  same  privileges 

1  Repealed  34  and  35  Viet.  c.  116  (S.L.R.). 
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of  parliament  which  shall  belong  to  the  lords  of  parliament  on  the 
part  of  Great  Britain  ;  and  the  lords  spiritual  and  temporal  respec- 
tively on  the  part  of-  Ireland  shall  at  all  times  have  the  same  rights  in 
respect  of  their  sitting  and  voting  upon  the  trial  of  peers,  as  the 
lords  spiritual  and  temporal  respectively  on  the  part  of  Great  Britain ; 
and  that  all  lords  spiritual  of  Ireland  shall  have  rank  and  pre- 
cedency next  and  immediately  after  the  lords  spiritual  of  the  same 
rank  and  degree  of  Great  Britain,  and  shall  enjoy  all  privileges  as 
fully  as  the  lords  spiritual  of  Great  Britain  do  now  or  may  hereafter 
enjoy  the  same  (the  right  and  privilege  of  sitting  in  the  house 
of  lords,  and  the  privileges  depending  thereon,  and  particularly  the 
right  of  sitting  on  the  trial  of  peers,  excepted) ;  and  that  the  persons 
holding  any  temporal  peerages  of  Ireland,  existing  at  the  time  of  the 
union,  shall,  from  and  after  the  union,  have  rank  and  precedency 
next  and  immediately  after  all  persons  holding  peerages  of  the  like 
orders,  and  degrees  in  Great  Britain,  subsisting  at  the  time  of  the 
union ;  and  that  all  peerages  of  Ireland  created  after  the  union  shall 
have  rank  and  precedency  with  the  peerages  of  the  united  kingdom, 
so  created,  according  to  the  dates  of  their  creation,  and  that  all 
peerages  both  of  Great  Britain  and  Ireland,  now  subsisting  or  here- 
after to  be  created,  shall  in  all  other  respects,  from  the  date  of  the 
union,  be  considered  as  peerages  of  the  united  kingdom;  and  that 
the  peers  of  Ireland  shall,  as  peers  of  the  united  kingdom,  be  sued 
and  tried  as  peers,  except  as  aforesaid,  and  shall  enjoy  all  privileges 
of  peers  as  fully  as  the  peers  of  Great  Britain;  the  right  and  privilege 
of  sitting  in  the  house  of  lords,  and  the  privileges  depending  thereon, 
and  the  right  of  sitting  on  the  trial  of  peers,  only  excepted. 

ARTICLE  FiFTH.1  That  it  be  the  fifth  article  of  union,  That  the 
churches  of  England  and  Ireland,  as  now  by  law  established,  be 
united  into  one  protestant  episcopal  church,  to  be  called,  The  United 
Church  of  England  and  Ireland;  and  that  the  doctrine,  worship, 
discipline,  and  government  of  the  said  united  church  shall  be,  and 
shall  remain  in  full  force  for  ever,  as  the  same  are  now  by  law 
established  for  the  church  of  England ;  and  the  continuance  and 
preservation  of  the  said  united  church,  as  the  established  church 
of  England  and  Ireland,  shall  be  deemed  and  taken  to  be  an  essential 
and  fundamental  part  of  the  union;  and  that  in  like  manner  the 
doctrine,  worship,  discipline,  and  government  of  the  church  of  Scot- 
land, shall  remain  and  be  preserved  as  the  same  are  now  established 

1  The  union  of  the  Churches  was  dissolved  and  the  Church  of  Ireland  dis- 
established by  32  and  33  Viet.  c.  42,  the  Irish  Church  Act,  1869. 
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by  law,  and  by  the  acts  for  the  union  of  the  two  kingdoms  of  England 
and  Scotland. 

ARTICLE  SIXTH.  That  it  be  the  sixth  article  of  union,  That  his 
Majesty's  subjects  of  Great  Britain  and  Ireland  shall,  from  and  after 
the  first  day  of  January  one  thousand  eight  hundred  and  one,  be  entitled 
to  the  same  privileges,  and  be  on  the  same  footing,  as  to  encourage- 
ments and  bounties  on  the  like  articles  being  the  growth,  produce,  or 
manufacture  of  either  country  respectively,  and  generally  in  respect 
of  trade  and  navigation  in  all  parts  and  places  in  the  united  kingdom 
and  its  dependencies ;  and  that  in  all  treaties  made  by  his  Majesty, 
his  heirs  and  successors  with  any  foreign  power,  his  Majesty's  subjects 
of  Ireland  shall  have  the  same  privileges  and  be  on  the  same  footing, 
as  his  Majesty's  subjects  of  Great  Britain.  .  .  . 

(The  remainder  of  this  article  is  mainly  concerned  with  duties,  annexed 
in  a  schedule,  repealed  by  34  and  35  Viet.  c.  116.) 

ARTICLE  SEVENTH.  That  it  be  the  seventh  article  of  union,  that  the 
charge  arising  from  the  payment  of  interest,  and  the  sinking  fund 
for  the  reduction  of  the  principal,  of  the  debt  incurred  in  either 
kingdom  before  the  union,  shall  continue  to  be  separately  defrayed 
by  Great  Britain  and  Ireland  respectively,  except  as  herein  after 
provided :  That  for  the  space  of  twenty  years  after  the  union  shall 
take  place  the  contribution  of  Great  Britain  and  Ireland  respectively 
towards  the  expenditure  of  the  United  Kingdom  in  each  year  shall 
be  defrayed  in  the  proportion  of  fifteen  parts  for  Great  Britain,  and 
two  parts  for  Ireland  ;  and  that  .  .  . 

(The  remainder  of  the  article,  providing  a  complicated  method  of  deter- 
mining the  proportion,  the  interest  of  which  is  mainly  financial,  is  omitted, 
the  student  being  referred  to  The  Final  Report  of  Royal  Commission  on  the 
Financial  Relations  of  Great  Britain  and  Ireland,  1896,  Parl.  Pap.  C.  8262.) 

ARTICLE  EIGHTH.  That  it  be  the  eighth  article  of  union,  That  all 
laws  in  force  at  the  time  of  the  union,  and  all  courts  of  civil  and 
ecclesiastical  jurisdiction  within  the  respective  kingdoms,  shall  remain 
as  now  by  law  established  within  the  same,  subject  only  to  such 
alterations  and  regulations  from  time  to  time  as  circumstances  may 
appear  to  the  parliament  of  the  united  kingdom  to  require ;  provided 
that  all  writs  of  error  and  appeals,  depending  at  the  time  of  the 
union  or  hereafter  to  be  brought,  and  which  might  now  be  finally 
decided  by  the  house  of  lords  of  either  kingdom,  shall,  from  and 
after  the  union,  be  finally  decided  by  the  house  of  lords  of  the 
united  kingdom ;  and  provided,  That,  from  and  after  the  union, 
there  shall  remain  in  Ireland  an  instance  court  of  admiralty,  for  the 
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determination  of  causes,  civil  and  maritime  only,  and  that  the  appeal 
from  sentences  of  the  said  court  shall  be  to  his  Majesty's  delegates 
in  his  court  of  chancery  in  that  part  of  the  united  kingdom  called 
Ireland ;  and  that  all  laws  at  present  in  force  in  either  kingdom, 
which  shall  be  contrary  to  any  of  the  provisions  which  may  be 
enacted  by  any  act  for  carrying  these  articles  into  effect,  be  from  and 
after  the  union  repealed. 

And  whereas  the  said  articles  having,  by  address  of  the  respective 
houses  of  parliament  in  Great  Britain  and  Ireland,  been  humbly  laid 
before  his  Majesty,  his  Majesty  has  been  graciously  pleased  to  approve 
the  same ;  and  to  recommend  it  to  his  two  houses  of  parliament  in 
Great  Britain  and  Ireland  to  consider  of  such  measures  as  may  be 
necessary  for  giving  effect  to  the  said  articles  :  in  order,  therefore,  to 
give  full  effect  and  validity  to  the  same,  be  it  enacted  .  .  .  That  the 
said  foregoing  recited  articles,  each  and  every  one  of  them,  according 
to  the  true  import  and  tenor  thereof,  be  ratified,  confirmed  and 
approved,  and  be  and  they  are  hereby  declared  to  be  the  articles  of 
the  union  of  Great  Britain  and  Ireland,  and  the  same  shall  be  in 
force  and  have  effect  for  ever,  from  the  first  day  of  January  which 
shall  be  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
one  ;  provided  that  before  that  period  an  act  shall  have  been  passed 
by  the  parliament  of  Ireland,  for  carrying  into  effect,  in  the  like 
manner,  the  said  foregoing  recited  articles. 

(II.  recites  and  makes  part  of  the  Act  an  Act  of  the  Irish  Parliament, 
regulating  in  great  detail  the  mode  by  which  the  representatives  of 
Ireland  in  the  Parliament  of  the  United  Kingdom  are  to  be  to  sum- 
moned.) 

III.  And  be  it  enacted,  That  the  great  seal  of  Ireland  may,  if  his 
Majesty  shall  so  think  fit,  after  the  union,  be  used  in  like  manner  as 
before  the  union,  except  where  it  is  otherwise  provided  by  the  fore- 
going articles,  within  that  part  of  the  united  kingdom  called 
Ireland;  and  that  his  Majesty  may,  so  long  as  he  shall  think  fit, 
continue  the  privy  council  of  Ireland  to  be  his  privy  council  for 
that  part  of  the  united  kingdom  called  Ireland. 

(See  May,  C.H.E.  iii.  ch.  xvi. ;  Lecky,  H.E.  viii.  (passim) ;  Anson,  L.C.  ii. 
221  ;  Porritt,  U.H.C.  ii.  pt.  vi.) 
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XLI 

SUSPENSION  OF  THE   HABEAS   CORPUS 

43  Geo.  III.  Cap.  117,  1803. 

An  Act  for  the  suppression  of  rebellion  in  Ireland,  and  for  the 
protection  of  the  persons  and  property  of  his  Majesty's  faithful 
subjects  there,  to  continue  in  force  until  six  weeks  after  the  commence- 
ment of  the  next  session  of  parliament. 

Whereas  a  treasonable  and  rebellious  spirit  of  insurrection  now  un- 
fortunately exists  in  Ireland,  and  hath  broken  out  into  acts  of  open 
murder  and  rebellion,  and  persons  who  may  be  guilty  of  acts  of 
cruelty  and  outrage  in  furtherance  and  immediate  prosecution  of 
such  insurrection  and  rebellion,  and  who  may  be  taken  by  his 
Majesty's  forces  to  be  employed  for  the  suppression  of  the  same, 
may  seek  to  avail  themselves  of  the  ordinary  course  of  the  common 
law  to  evade  the  punishment  of  such  crimes  committed  by  them, 
whereby  it  has  become  necessary  for  parliament  to  interpose ;  be  it 
therefore  enacted  .  .  .  That  from  and  after  the  passing  of  this  act, 
it  shall  and  may  be  lawful  to  and  for  the  Lord  Lieutenant,  or  other 
Chief  Governor  or  Governors  of  Ireland,  from  time  to  time  during  the 
continuance  of  the  said  rebellion,  whether  the  ordinary  courts  of 
justice  shall  or  shall  not  be  at  such  time  be  open,  to  issue  his  or  their 
orders  to  all  officers  commanding  his  Majesty's  forces  in  Ireland,  and 
to  all  others  whom  he  or  they  shall  think  fit  to  authorize  in  that 
behalf,  to  take  the  most  vigorous  and  effectual  measures  for  suppress- 
ing the  said  insurrection  and  rebellion  in  any  part  of  Ireland,  which 
shall  appear  to  be  necessary  for  the  public  safety,  and  for  the  safety 
and  protection  of  the  persons  and  properties  of  his  Majesty's  peace- 
able and  loyal  subjects,  and  to  punish  all  persons  acting,  aiding,  or  in 
any  manner  assisting  in  the  said  rebellion,  or  maliciously  attacking 
or  injuring  the  persons  or  properties  of  his  Majesty's  loyal  subjects, 
in  furtherance  of  the  same,  according  to  martial  law,  either  by 
death,  or  otherwise,  as  to  them  shall  seem  expedient  for  the  punish- 
ment and  suppression  of  all  rebels  in  their  several  districts,  and  to 
arrest  and  detain  in  custody  all  persons  engaged  in  such  rebellion,  or 
suspected  thereof ;  and  to  cause  all  persons  so  arrested  and  detained 
in  custody  to  be  brought  to  trial  in  a  summary  way  by  courts 
martial,  to  be  assembled  under  such  authority  as  the  said  Lord 
Lieutenant,  or  other  Chief  Governor  or  Governors  shall  from  time 
to  time  direct,  and  to  consist  of  commissioned  officers  of  the  line, 
fencible  or  militia  regiments,  or  yeomanry  corps,  not  less  in  number 
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than  seven,  nor  more  than  thirteen,  for  all  offences  committed  in 
furtherance  of  the  said  insurrection  and  rebellion,  whether  such 
persons  shall  have  been  taken  in  open  arms  against  his  Majesty,  or 
shall  have  been  otherwise  concerned  in  the  said  rebellion,  or  in 
aiding,  or  any  manner  assisting  the  same,  and  to  execute  the 
sentences  of  all  such  courts  martial,  whether  of  death  or  otherwise, 
and  to  do  all  other  acts  necessary  for  such  several  purposes,  provided 
that  no  sentence  of  death  shall  be  given  against  any  offender  by 
such  court  martial,  unless  the  judgement  shall  pass  by  the  concur- 
rence of  two  thirds  at  least  of  the  officers  present. 

II.  And  be  it  enacted,  That  no  act  which  shall  be  done  in  pur- 
suance of  any  order  which  shall  be  so  issued  as  aforesaid  shall  be 
questioned  in  his  Majesty's  court  of  King's-bench  in  Ireland,  or  in 
any  other  court  of  the  common  law  in  any  part  of  the  United 
Kingdom :  And  in  order  to  prevent  any  doubt  which  might  arise, 
whether  any  act  alleged  to  have  been  done  in  conformity  to  any 
orders  so  to  be  issued  as  aforesaid,  was  so  done,  it  shall  and  may  be 
lawful  to  and  for  the  said  Lord  Lieutenant,  or  other  Chief  Governor 
or  Governors,  to  declare  such  acts  to  have  been  done  in  conformity 
to  such  orders,  and  such  declaration  signified  by  any  writing  under 
the  hand  of  such  Lord  Lieutenant,  or  other  Chief  Governor  or 
Governors,  shall  be  a  sufficient  discharge  and  indemnity  to  all  persons 
concerned  in  any  such  acts,  and  shall,  in  all  cases,  be  conclusive 
evidence  that  such  acts  were  done  in  conformity  to  such  orders. 

(III.  Officers  and  soldiers  for  acts  so  done  shall  be  responsible  to  courts- 
martial  only.  IV.  A  sufficient  return  to  a  writ  of  Habeas  Corpus  that  the 
party  is  detained  by  warrant  of  a  person  authorised  by  the  lord  lieutenant.) 

V.  Provided  always,  and  be  it  declared  and  enacted,  That  nothing  in 
this  act  contained  shall  be  construed  to  take  away,  abridge,  or  di- 
minish the  acknowledged  prerogative  of  his  Majesty,  for  the  public 
safety,  to  resort  to  the  exercise  of  Martial  Law  against  open  enemies 
or  traitors,  or  any  powers  by  law  vested  in  the  said  Lord  Lieutenant 
or  Chief  Governor  or  Governors  of  Ireland,  with  or  without  the 
advice  of  his  Majesty's  Privy  Council,  or  of  any  other  person  or 
persons  whatsoever,  to  suppress  treason  or  rebellion,  and  to  do  any 
act  warranted  by  law  for  that  purpose,  in  the  same  manner  as  if  this 
act  had  never  been  made,  or  in  any  manner  to  call  in  question  any 
acts  heretofore  done  for  the  like  purposes. 

(VI.  The  time-limit  of  the  Act  made  repealable  or  alterable  in  the 
present  session.) 
(Dicey,  L.C.  passim.) 
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XLII 

THE  SLAVE  TRADE 
47  Geo.  III.  Sess.  1,  Cap.  36,  1807.1 

An  act  for  the  abolition  of  the  slave  trade. 

Whereas  the  two  houses  of  parliament  did,  by  their  resolutions2  of 
the  tenth  and  twenty-fourth  days  of  June  one  thousand  eight  hun- 
dred and  six,  severally  resolve,  upon  certain  grounds  therein  men- 
tioned, that  they  would,  with  all  practicable  expedition,  take  effectual 
measures  for  the  abolition  of  the  African  slave  trade,  .  .  .  And 
whereas  it  is  fit  upon  all  and  each  of  the  grounds  mentioned  in  the 
said  resolutions,  that  the  same  should  be  forthwith  abolished  and 
prohibited,  and  declared  to  be  unlawful ;  be  it  therefore  enacted  .  .  . 
That  from  and  after  the  first  day  of  May  one  thousand  eight  hundred 
and  seven  the  African  slave  trade  and  all  manner  of  dealing  and 
trading  in  the  purchase,  sale,  barter,  or  transfer  of  slaves,  or  of 
persons  intended  to  be  sold,  or  transferred,  used,  or  dealt  with  as 
slaves,  practised  or  carried  on  in,  at,  to  or  from  any  part  of  the  coast  or 
countries  of  Africa,  shall  be,  and  the  same  is  hereby  utterly  abolished, 
prohibited,  and  declared  to  be  unlawful :  And  also  that  all  manner 
of  dealing,  either  by  way  of  purchase,  sale,  barter,  or  transfer,  or 
by  means  of  any  other  contract  or  agreement  whatever,  relating  to 
any  slaves,  or  to  any  persons  intended  to  be  used  or  dealt  with  as 
slaves,  for  the  purpose  of  such  slaves  or  persons  being  removed  or 
transported  either  immediately  or  by  transhipment  at  sea  or  other- 
wise, directly  or  indirectly  from  Africa,  or  from  any  island,  country, 
territory,  or  place  whatever,  in  the  West  Indies,  or  in  any  other  part 
of  America,  not  being  in  the  dominion,  possession,  or  occupation  of 
his  Majesty,  to  any  other  island,  country,  territory  or  place  whatever, 
is  hereby  in  like  manner  utterly  abolished,  prohibited,  and  declared 
to  be  unlawful ;  and  if  any  of  his  Majesty's  subjects,  or  any  person  or 
persons  resident  within  this  United  Kingdom,  or  any  of  the  islands, 
dominions,  or  territories  thereto  belonging,  or  in  his  Majesty's  occu- 
pation or  possession,  shall  from  and  after  the  day  aforesaid,  by  him 
or  themselves,  or  by  his  or  their  factors  or  agents  or  otherwise  how- 
soever, deal  or  trade  in,  purchase,  sell,  barter,  or  transfer,  or  contract 
or  agree  for  the  dealing  or  trading  in,  purchasing,  selling,  bartering, 

1  Repealed  by  24  and  25  Viet.  cap.  101  ;  Stat.  Law  Revis.  Act,  1861. 

2  See  p.  170. 
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or  transferring  of  any  slave  or  slaves,  or  any  person  or  persons  in- 
tended to  be  sold,  transferred,  used  or  dealt  with  as  a  slave  or  slaves 
contrary  to  the  prohibitions  of  this  act,  he  or  they  so  offending  shall 
forfeit  and  pay  for  every  such  offence  the  sum  of  one  hundred  pounds 
of  lawful  money  of  Great  Britain  for  each  and  every  slave  so  pur- 
chased, sold,  bartered,  or  transferred.  .  .  . 

II.  ...  That  from  and  after  the  said  first  day  of  May  one  thou- 
sand eight  hundred  and  seven,  it  shall  be  unlawful  for  any  of  his 
Majesty's  subjects,  or  any  person  or  persons  resident  within  this 
United  Kingdom,  or  any  of  the  islands,  colonies,  dominions,  or  terri- 
tories thereto  belonging,  or  in  his  Majesty's  possession  or  occupation, 
to  fit  out,  man,  or  navigate,  or  to  procure  to  be  fitted  out  .  .  .  any 
ship  or  vessel  for  the  purpose  of  assisting  in,  or  being  employed  in 
the  carrying  on  of   the  African  slave  trade,  or  in  any  other  the 
dealing,  trading,  or  concerns  hereby  prohibited  and  declared  to  be 
unlawful,  and  every  ship  or  vessel  which  shall,  from  and  after  the 
day  aforesaid,  be  fitted  out,  ...  for  any  of  the  purposes  aforesaid, 
and  by  this  act  prohibited,  together  with  all  her  boats,  guns,  tackle, 
apparel,  and  furniture,  shall  become  forfeited,  and  may  and  shall  be 
seized  and  prosecuted  as  herein-after  is  mentioned  and  provided. 

III.  .  .  .  That  from  and  after  the   said  first  day  of   May  one 
thousand  eight  hundred  and  seven,  it  shall  be  unlawful  for  any  of 
his  Majesty's  subjects,   or   any  person  or  persons  resident  in  this 
United  Kingdom,  or  in  any  of  the  colonies,  territories,  or  dominions 
thereunto  belonging,  or  in  his  Majesty's  possession  or  occupation,  to 
carry  away  or  remove,  or  knowingly  and  wilfully  to  procure,  aid,  or 
assist  in  the  carrying  away  or  removing,  as  slaves,  or  for  the  purpose 
of  being  sold,  transferred,  used,  or  dealt  with  as  slaves,  any  of  the 
subjects  or  inhabitants  of  Africa,  or  of  any  island,  country,  territory, 
or  place  in  the  "West  Indies  or  any  other  part  of  America  whatsoever, 
not  being  in  the  dominion,  possession,  or  occupation  of  his  Majesty, 
either  immediately  or  by  transhipment  at  sea  or  otherwise,  directly 
or  indirectly  from  Africa,  or  from  any  such  island,  country,  territory 
or  place  as  aforesaid,  to  any  other  island,  country,  territory  or  place 
whatever,  and  that  it  shall  also  be  unlawful  for  any  of  his  Majesty's 
subjects,  or  any  persons  resident  in  this  United  Kingdom,  or  in  any 
of  the  colonies,  territories,  or  dominions  thereunto  belonging,  or  in 
his  Majesty's  possession  or  occupation,  knowingly  and  willingly  to 
receive,   detain  or  confine  on  board,  .  .  .  any  such  subject  or  in- 
habitant as  aforesaid,  for  the  purpose  of  his  or  her  being  so  carried 
away  ...  or  of  his  or  her  being  sold,  transferred,  used,  or  dealt 
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with  as  a  slave,  in  any  place  or  country  whatsoever;  and  if  any 
subject  or  inhabitant,  ...  or  of  any  island,  country,  territory  or 
place  in  the  West  Indies,  or  America,  not  being  in  the  dominion, 
possession,  or  occupation  of  his  Majesty,  shall  from  and  after  the  day 
aforesaid,  be  so  unlawfully  carried  away  or  removed,  detained,  con- 
fined, transhipped,  or  received  on  board  of  any  ship  or  vessel  belong- 
ing in  the  whole  or  in  part  to,  or  employed  by  any  subject  of  his 
Majesty,  or  person  residing  in  his  Majesty's  dominions  or  colonies, 
.  .  .  contrary  to  the  force  and  effect,  true  intent  and  meaning  of 
the  prohibitions  in  this  act  contained,  every  such  ship  or  vessel, 
.  .  .  together  with  all  her  boats,  guns,  tackle,  apparel,  and  furniture, 
shall  be  forfeited,  and  all  property  or  pretended  property  in  any 
slaves  or  natives  of  Africa  so  unlawfully  carried  away  or  removed, 
.  .  .  shall  also  be  forfeited,  and  the  same  respectively  shall  and  may 
be  seized  and  prosecuted  as  hereinafter  is  mentioned  and  provided ; 
and  every  subject  of  his  Majesty,  .  .  .  who  shall,  as  owner,  part  owner, 
freighter  or  shipper,  factor  or  agent,  captain,  mate,  supercargo,  or 
surgeon,  so  unlawfully  carry  away,  or  remove,  detain,  confine,  tran- 
ship, or  receive  on  board,  or  be  aiding  or  assisting  in  the  carrying 
away,  ...  for  any  of  the  unlawful  purposes  aforesaid,  any  such 
subject  or  inhabitant  of  Africa,  or  of  any  island,  country,  territory, 
or  place,  not  being  in  the  dominion,  possession,  or  occupation  of  his 
Majesty,  shall  forfeit  and  pay  for  each  and  every  slave  or  person  so 
unlawfully  carried  away,  .  .  .  the  sum  of  one  hundred  pounds.  .  .  . 

IV.  .  .  .  That  if  any  subject  or  inhabitant,  subjects  or  inhabitants  of 
Africa,  or  of  any  island,  country,  territory,  or  place,  in  the  West 
Indies  or  America,  not  being  in  the  dominion,  ...  of  his  Majesty, 
contrary  to  any  of  the  prohibitions  or  provisions  in  this  act  contained, 
shall  be  imported  or  brought  into  any  island,  colony,  plantation  or 
territory,  in  the  dominion,  ...  of  his  Majesty,  and  there  sold  or 
disposed  of  as  a  slave  or  slaves,  or  placed,  detained,  or  kept  in  a  state 
of  slavery,  such  subject  .  .  .  shall  and  may  be  seized  and  prosecuted, 
as  forfeited  to  his  Majesty.  .  .  . 

(§§  V.-XIII.  deal  with  insurance  transactions,  slaves  taken  as  prizes 
of  war,  bounties  for  such  captures,  and  the  legal  processes  concerned.) 

XIV.  And  be  it  further  enacted,  That  all  ships  and  vessels,  slaves 
or  natives  of  Africa,  carried,  conveyed,  or  dealt  with  as  slaves,  and 
all  other  goods  and  effects  that  shall  or  may  become  forfeited  for  any 
offence  committed  against  this  act,  shall  and  may  be  seized  by  any 
officer  of  his  Majesty's  customs  or  excise,  or  by  the  commander  or 
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officers  of  any  of  his  Majesty's  ships  or  vessels  of  war,  who  .  .  . 
shall  have  the  benefit  of  all  the  provisions  .  .  .  made  for  the 
protection  of  officers  seizing  and  prosecuting  for  any  offence  against 
the  said  act  or  any  other  act  of  parliament  relating  to  the  trade  and 
revenues  of  the  British  colonies  or  plantations  in  America. 

XV.  And  be  it  further  enacted,  That  all  offences  committed 
against  this  act  may  be  inquired  of,  tried,  determined,  and  dealt  with 
as  misdemeanours,  as  if  the  same  had  been  respectively  committed 
within  the  body  of  the  county  of  Middlesex. 

(§§  XVI.-XVIII.  Power  to  make  regulations  for  negroes  after  their 
apprenticeship,  and  to  plead  the  general  issue  for  things  done  in  pursuance 
of  the  Act.) 

(See  May,  C.H.E.  ii.  35  et  seq. ;  T.  F.  Buxton,  The  African  Slave  Trade.) 

RESOLUTIONS 

(On  which  the  foregoing  Act  was  based) 

(1)  [Moved  by  Mr.  Secretary  Fox].     That  this  House  conceiving 
the  African  Slave  Trade  to  be  contrary  to  the  principles  of  justice, 
humanity,  and  sound  policy,  will  with  all   practicable  expedition, 
proceed  to  take  effectual  measures  for  abolishing  the  said  trade,  in 
such  manner,  and  at  such  period,  as  may  be  deemed  advisable. 

(2)  [Moved  by  Mr.  Wilberforce].     That  an  humble  Address  be 
presented   to   his   Majesty,   beseeching   his   Majesty   to   take   such 
measures  as  in  his  wisdom  he  shall  judge  proper,  for  establishing  by 
negotiation  with  foreign  powers,  a  concert  and  agreement  for  abol- 
ishing the  African  Slave  Trade  :  and  for  affording  assistance  mutually 
towards  carrying  into  execution  any  regulations  which  may  be  adopted 
by  any  or  all  of    the  contracting  parties   for   accomplishing  their 
common  purpose ;   assuring  his  Majesty,  that  this  house,  feeling  the 
justice  and  honour  of  the  British  nation  to  be  deeply  and  peculiarly 
involved  in  the  great  object  they  have  in  view,  will  be  ready,  at  all 
times,  cheerfully  to  concur  in  giving  effect  to  such  measures  as  his 
Majesty  may  see  fit  to  adopt  for  its  attainment. 

(Carried  in  House  of  Commons,  June  10,  1806  ;  in  the  House  of  Lords, 
June  24,  1806.  See  the  Journals  for  those  dates  and  Cobbett,  P.D.  vii. 
580-603  and  802-809.) 
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XLIII 
THE  REGENCY  ACT 

51  Geo.  III.  Cap.  1,  1811. 

An  act  to  provide  for  the  administration  of  the  royal  authority \  and 
for  the  care  of  his  Majesty's  royal  person,  during  the  continuance  of 
his  Majesty's  illness ;  and  for  the  resumption  of  the  exercise  of  the 
royal  authority  by  his  Majesty. 

Whereas  by  reason  of  the  severe  indisposition  with  which  it  hath 
pleased  God  to  afflict  the  King's  most  excellent  Majesty,  the  personal 
exercise  of  the  royal  authority  by  his  Majesty  is,  for  the  present,  so 
far  interrupted,  that  it  becomes  necessary  to  make  provision  for 
assisting  his  Majesty  in  the  administration  and  exercise  of  the  royal 
authority,  and  also  for  the  care  of  his  royal  person  during  the  con- 
tinuance of  his  Majesty's  indisposition,  and  for  the  resumption  of  the 
exercise  of  the  royal  authority  by  his  Majesty;  Be  it  therefore 
enacted  .  .  .  That  his  royal  Highness  George  Augustus  Frederick, 
Prince  of  Wales  shall  have  full  power  and  authority,  in  the  name 
and  on  the  behalf  of  his  Majesty,  and  under  the  style  and  title  of 
"  Regent  of  the  United  Kingdom  of  Great  Britain  and  Ireland," 
to  exercise  and  administer  the  royal  power  and  authority  to  the 
crown  of  the  United  Kingdom  of  Great  Britain  and  Ireland  belong- 
ing, and  to  use,  execute  and  perform  all  authorities,  prerogatives,  acts 
of  government  and  administration  of  the  same,  which  lawfully  belong 
to  the  King  of  the  said  United  Kingdom  to  use,  execute  and  per- 
form ;  subject  to  such  limitations,  exceptions,  regulations  and  re- 
strictions, as  are  hereinafter  specified  and  contained ;  and  all  and 
every  act  and  acts  which  shall  be  done  by  the  said  regent,  in  the 
name  and  on  the  behalf  of  his  Majesty,  by  virtue  and  in  pursuance 
of  this  act,  and  according  to  the  powers  and  authorities  hereby  vested 
in  him,  shall  have  the  same  force  and  effect  to  all  intents  and  pur- 
poses as  the  like  acts  would  have  if  done  by  his  Majesty  himself,  and 
shall  to  all  intents  and  purposes  be  full  and  sufficient  warrant  to 
all  persons  acting  under  the  authority  thereof ;  and  all  persons  shall 
yield  obedience  thereto,  and  carry  the  same  into  effect,  in  the  same 
manner  and  for  the  same  purposes  as  the  same  persons  ought  to 
yield  obedience  to  and  carry  into  effect  the  like  acts  done  by  his 
Majesty  himself;  any  law,  course  of  office,  or  other  matter  or  thing 
to  the  contrary  notwithstanding. 
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(II.  lays  down  the  form  of  signature  of  the  Regent.) 

III.  And  be  it  further  enacted,  That  when  his  Majesty  shall 
by  the  blessing  of  God  be  restored  to  such  a  state  of  health  as  to 
be  capable  of  resuming  the  personal  exercise  of  his  royal  authority, 
and  shall  have  declared  his  royal  will  and  pleasure  thereupon,   as 
hereinafter  provided,  all  and  every  the  powers  and  authorities  given 
by  this  act,  for  the  exercise  and  administration  of  his  royal  power 
and  authority,  .  .  .  which  belong  to  the  King  of  the  United  King- 
dom of  Great  Britain  and  Ireland  to  use,  execute  and  perform,  or  for 
the  care  of  His  Majesty's  Koyal  Person,  shall  cease  and  determine  ; 
and  no  act,  matter,  or  thing,  .  .  .  shall,  if  done  after  such  declara- 
tion of  his  Majesty's  royal  will  and  pleasure,  be  thenceforth  valid  or 
effectual. 

IV.  Provided  always,  .  .  .  That  all  persons  holding  any  offices  or 
places,  or  pensions  during  his  Majesty's  pleasure,  at  the  time  of  such 
declaration,  under  any  appointment  or  authority  of  the  regent,  or  her 
Majesty,  under  the  provisions  of  this  act,  shall  continue  to  hold  the 
same,  and  to  use,  exercise,  and  enjoy  all  the  powers,  authorities, 
privileges  and  emoluments  thereof,  notwithstanding  such  declaration 
of  the  resumption  of  the  royal  authority  by  his  Majesty,  unless  and 
until  his  Majesty  shall  declare  his  royal  will  and  pleasure  to  the  con- 
trary ;  and  all  orders,  acts  of  government  or  administration  of  his 
Majesty's  royal  authority,  made,  issued  or  done  by  the  said  regent, 
before  such  declaration,  shall  be  and  rsmain  in  full  force  and  effect, 
until  the  same  shall  be  countermanded  by  his  Majesty. 

V.  Provided  also,  .  .  .  That  no  acts  of  regal  power  .  .  .  which 
might  lawfully  be  done  or  executed  by  the  King's  most  excellent 
Majesty,  personally  exercising  his  royal  authority,  shall,  during  the 
continuance  of  the  regency  by  this  act  established,  be  valid  and 
effectual,  unless  done  and  executed  in  the  name  and  on  the  behalf  of 
his  Majesty,  by  the  authority  of  the  said  regent,  according  to  the 
provisions  of  this  act,  and  subject  to  the  limitations,  exceptions, 
regulations  and  restrictions  hereinafter  contained. 

(VI.  In  what  cases  the  acts  of  the  Regent  shall  be  valid. 

VII.  provides  that  the  Regent  on  taking  the  oaths  shall  subscribe  the 
Declaration  30  Cha.  II.  Stat.  2,  and  produce  a  certificate  of  having  taken 
the  Sacrament.) 

VIII.  Provided   always,  .  .  .  That  until  after  the  first  day  of 
February  one  thousand  eight  hundred  and  twelve,  if  parliament  shall 
be  then  assembled,  ...  for  six  weeks  ...  or  if  parliament  shall  be 
then  assembled,  but  shall  not  have  been  so  sitting  for  six  weeks,  then 
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until  the  expiration  of  six  weeks  after  parliament  shall  have  been  so 
assembled  ...  or  if  parliament  shall  not  then  be  assembled,  then 
until  the  expiration  of  six  weeks  after  parliament  shall  have  been 
assembled  .  .  .  the  regent  shall  not  have  or  exercise  any  power  or 
authority  to  grant,  in  the  name  or  on  the  behalf  of  his  Majesty  any 
rank,  title  or  dignity  of  the  peerage,  by  letters  patent,  writ  of 
summons,  or  any  other  manner  whatever,  or  to  summon  any  person 
to  the  house  of  lords  by  any  title  to  which  such  person  shall  be  the 
heir  apparent,  or  to  determine  the  abeyance  of  any  rank,  title  or 
dignity  of  peerage,  which  now  is  or  hereafter  shall  be  in  abeyance,  in 
favour  of  any  of  the  coheirs  thereof  by  writ  of  summons  or  other- 
wise. 

IX.  Provided  also,  .  .  .  That  the  said  regent  shall  not,  until  after 
the  said  first  day  of  February  one  thousand  eight  hundred  and  twelve, 
or  the   expiration  of  such  six  weeks  as  aforesaid,  have  power  or 
authority  to  grant,  in  the  name  or  on  the  behalf  of  his  Majesty,  any 
office  or  employment  whatever,  in  reversion,   or  to  grant  for  any 
longer  term  than  during  his  Majesty's  pleasure,  any  office,  employment, 
salary  or  pension  whatever,  except  such  offices  and  employments  in 
possession  for  the  term  of  the  natural  life,  or  during  the  good  be- 
haviour of  the  grantee  or  grantees  thereof  respectively,  as  by  law 
must  be  so  granted  :  provided  always,  that  nothing  herein  contained 
shall  in  any  manner  affect  or  extend  to  prevent  or  restrain   the 
granting  of  any  pensions  under  the  provisions  of  an  act  passed  in  the 
thirty-ninth  year  of  the  reign  of  the  present  Majesty.1  .  .  . 

(The  remainder  of  the  clause  cites  48  Geo.  III.  c.  145  ;  40  Geo.  III. 
(Ireland)  c.  1.) 

X.  Provided  also,  .  .  .  That  nothing  in  this  act  contained,  shall 
in  any  manner  affect  or  extend  to  prevent  or  restrain  the  granting  of 
any  pensions  under  the  provisions  of  an  act  passed  in  the  forty-first 
year  of  the  reign  of  his  present  Majesty  (i.e.  41  Geo.  III.  c.  96 ;  43 
Geo.  III.  c.  160;  45  Geo.  III.  c.  72). 

XI.  And  be  it  enacted,  That  nothing  in  this  act  contained  shall 
extend  or  be  construed  to  extend  to  empower  the  said  regent,  in  the 
name  and  on  the  behalf  of  his  Majesty,  to  give  the  royal  assent  to  any 
bill  or  bills  in  parliament,  for  repealing,  changing,  or  in  any  respect 
varying  the  order  and  course  of  succession  to  the  crown  of  this  realm, 
as  the  same  stands  now  established.  .  .  . 

(12  and  13  W.  III.  c.  2  (the  Act  of  Settlement),  13  Cha.  II.  c.  4  (the  Act 
of  Uniformity),  and  5  Anne,  c.  7  (Scotland)  (securing  the  Presbyterian 
Church  in  Scotland),  are  here  cited.) 

1  39  Geo.  III.  c.  110. 
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XII.  Provided  also,  .  .  .  That  if  his  said  Royal  Highness,  George 
Augustus  Frederick  Prince  of  Wales  shall  not  continue  to  be  resident 
in  the  United  Kingdom  of  Great  Britain  and  Ireland,  or  shall  at  any 
time  marry  a  papist,  then  and  in  either  of  such  cases,  all  the  powers 
and  authorities  vested  in  his  said  Royal  Highness  by  this  act,  shall 
cease  and  determine. 

XIII.  ...  Be  it  therefore  enacted,  That  the  care  of  his  Majesty's 
royal  person,  and  the  disposing,  ordering  and  managing  of  all  matters 
and  things  relating  thereto,  shall  be,  and  the  same  are  hereby  vested 
in  the  Queen's  most  excellent  Majesty,  during  the  continuance  of  his 
Majesty's  indisposition.  .  .  . 

(The  remainder  of  the  article  provides  in  detail  for  the  Household  of 
George  III.) 

(XIV.,  XV.  provide  the  Queen  with  a  Council.) 

XVI.  And  be  it  further  enacted,  That  such  and  every  member  of 
her  Majesty's  council  shall,  within  the  space  of  five  days  after  his 
appointment  by  virtue  of  this  act,  or  by  virtue  of  her  Majesty's 
nomination  and  appointment  in  manner  aforesaid,  take  an  oath  before 
the  Lord  High  Chancellor  or  Keeper  of  the  Great  Seal,  or  Com- 
missioners for  keeping  the  Great  Seal  of  Great  Britain,  or  the  Lord 
President  of  his  Majesty's  Privy  Council,  or  the  Chief  Justice  of  the 
Court  of  King's  Bench,  ...  or  either  of  them,  who  are  hereby 
.  .  .  empowered  to  administer  the  same,  .  .  .  and  the  person  ad- 
ministering such  oath,  shall  give  to  the  member  of  her  Majesty's 
Council  taking  the  same,  a  certificate  of  the  same  having  been  so 
taken,  signed  with  his  hand;  which  certificate  shall  be  forthwith 
transmitted  to  his  Majesty's  Privy  Council,  and  entered  in  the  books 
of  the  said  Privy  Council.  (A  form  of  oath  is  here  prescribed.) 

(XVII.,  XVIII.,  XIX.  prescribe  the  duties  of  the  Council  as  regard 
the  King's  health  and  his  recovery. 

XX.  deals  with  the  summoning  of  the  Privy  Council  should  the  King 
recover.) 

XXI.  And  .  .  .  That  if   his  Majesty,  by  the  advice  of  six  or 
more  of  such  Privy  Council  so  assembled,  shall  signify  his  royal 
pleasure  to  resume  the  personal  exercise  of  his  royal  authority,  and 
to  issue  a  proclamation  declaring  the  same,  such  proclamation  shall 
be  issued  accordingly,  countersigned  by  the  said  six  or  more  of  the 
said  Privy  Council,  and  all  the  powers  and  authorities  given  by  this 
act  shall  from  thenceforth  cease  and  determine,  and  the  personal 
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exercise  of  the  royal  authority  by  his  Majesty  shall  be  and  be 
deemed  to  be  resumed  by  his  Majesty,  and  shall  be  exercised  by  his 
Majesty,  to  all  intents  and  purposes,  as  if  this  act  had  never  been 
made. 

XXII.  And  .  .  .  That  if  his  Royal  Highness  George  Augustus 
Frederick  Prince  of  Wales  shall  depart  this  life  during  the  con- 
tinuance of  the  regency  by  this  act  established,  or  cease  to  be  regent 
under  any  of  the  provisions  thereof,  the  Lords  of  his  Majesty's  most 
honorable  Privy  Council  shall  forthwith  cause  a  proclamation  to  be 
issued,  in  his  Majesty's  name,  under  the  Great  Seal  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  declaring  the  same :  And  if 
her  Majesty  the  Queen  shall  depart  this  life  during  the  time  that  the 
care  of  his  Majesty's  royal  person  shall  be  committed  to  her  Majesty 
.  .  .  the  regent  shall  forthwith  order  and  direct  a  proclamation, 
under  the  Great  Seal  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  to  be  issued  and  published,  declaring  the  same  :  And  in  case 
the  parliament  in  being  at  the  time  of  the  issuing  of  any  proclama- 
tion declaring  the  death  of  the  regent  or  of  her  Majesty,  or  at  the 
time  of  the  issuing  of  any  proclamation  for  the  resumption  of  the 
personal  exercise  of  the  royal  authority  by  his  Majesty,  shall  then 
be  separated,  by  any  adjournment  or  prorogation,  such  parliament 
shall  forthwith  meet  and  sit. 

(Articles  XXIII.-XXX.  (the  end)  deal  with  the  dissolution  of  Parlia- 
ment ;  the  death  of  the  Queen ;  the  issue  of  money  from  the  Civil  List 
to  the  Queen  and  Royal  Family  ;  the  Keeper  of  the  Queen's  Privy  Purse  ; 
the  care  of  the  King's  estates  ;  and  with  authorising  the  Regent  to  dispose 
of  Droits  of  the  Crown  and  Admiralty.) 

(A  similar  Bill  to  the  above  Act  was  introduced  in  1788  on  the  occasion 
of  the  first  serious  illness  of  George  III.,  but  it  did  not  become  law,  as 
the  King  recovered  before,  "by  a  fiction  grotesque  and  dangerous,"  the 
royal  consent  by  Commission  had  been  given.  On  the  important  con- 
stitutional issues  involved  in  the  whole  Regency  question  see  Lecky,  H.E. 
v.  379-451 ;  Parlt.  Hist,  xxvii. ;  Cobbett,  P.D.  xviii. ;  Anson,  L.  and  C.  ii. 
72-84  ;  Rogers,  P.L.  ii.  226-231,  433-443  ;  May,  C.H.E.  i.  168-223.) 

EESOLUTIONS    OF    PAELIAMENT 

(On  which  the  above  Act  was  founded.) 

Resolved,  1,  That  it  is  the  opinion  of  this  House,  that  his 
Majesty  is  prevented  by  his  present  Indisposition,  from  coming  to 
his  Parliament,  and  from  attending  to  public  business ;  and  that  the 
personal  exercise  of  the  royal  authority  is  thereby  suspended. 
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2,  That  it  is  the  opinion  of  this  House,  that  it  is  the  right  and 
the  duty  of  the  Lords  spiritual  and  temporal,  and  Commons  of  Great 
Britain  and  Ireland,  now  assembled,  and  lawfully,  fully,  and  freely, 
representing  all  the  estates  of  the  people  of  this  realm,  to  provide  the 
means  of  supplying  the  defect  of  the  personal  exercise  of  the  royal 
authority   arising  from   his   Majesty's    said  Indisposition,    in   such 
manner  as  the  exigency  of  the  case  may  appear  to  them  to  require. 

3,  That  it  is  the  opinion  of  this  House,  That  for  this  purpose,  and 
for  maintaining  entire  the  constitutional  authority  of  the  King,  it  is 
necessary  that  the  said  Lords  Spiritual  and  Temporal,  and  commons 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  should  deter- 
mine on  the  means  whereby  the  Royal  Assent  may  be  given  in 
Parliament  to  such  Bill  as  may  be  passed  by  the  two  Houses  of 
Parliament,  respecting  the  exercise  of  the  powers  and  authorities 
of  the  Crown,  in  the  name  and  on  the  behalf  of  the  King,  during  the 
continuance  of  his  Majesty's  present  Indisposition. 

(These  resolutions,  similar  to  those  moved  in  1788,  were  passed  in  both 
Houses  of  Parliament.  To  Resolution  3  Lord  Holland  moved  the  follow- 
ing amendment,  which  was  rejected  by  100  to  74.) 

That  his  Royal  Highness  the  Prince  of  Wales,  being  of  mature 
age,  be  requested  to  take  upon  himself  the  exercise  of  the  powers 
and  authorities  of  the  Crown,  in  the  name  and  on  the  behalf  of 
the  King,  during  the  continuance  of  his  Majesty's  present  Indisposi- 
tion, and  no  longer.  That  an  Address,  founded  on  the  Resolution, 
be  presented  to  his  Royal  Highness,  requesting  him  to  take  upon 
himself  the  Government  aforesaid,  and  that  it  be  at  the  same  time 
and  in  the  same  manner  communicated  to  his  Royal  Highness  the 
Prince  of  Wales,  that  it  is  further  the  opinion  of  this  Committee, 
that  it  will  be  expedient  to  abstain  from  the  exercise  of  all  such 
powers  as  the  immediate  exigencies  of  the  state  shall  not  call  into 
action,  until  Parliament  shall  have  passed  a  Bill  or  Bills  for  the 
future  care  of  his  Majesty's  Royal  Person  during  his  Majesty's 
present  Indisposition,  and  the  securing  to  his  Majesty,  whenever 
it  shall  please  Divine  Providence  to  restore  his  health,  the  Resump- 
tion of  the  Royal  Authority. 

THE  DEBATE   ON  THE  REGENCY  IN   1788 

Mr.  Fox.  What  were  they  going  to  search  for?  Not  precedents 
upon  their  journals,  not  parliamentary  precedents,  but  precedents  in 
the  history  of  England.  He  would  be  bold  to  say,  nay  they  all 
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knew,  that  the  doing  so  would  prove  a  loss  of  time,  for  there  existed 
no  precedent  whatever,  that  could  bear  upon  the  present  case.  The 
circumstance  to  be  provided  for  did  not  depend  upon  their  delibera- 
tions as  a  house  of  parliament ;  it  rested  elsewhere.  There  was  then 
a  person  in  the  kingdom  differing  from  any  other  person  that  any 
existing  precedents  could  refer  to — an  heir  apparent  of  full  age  and 
capacity  to  exercise  the  royal  power.  It  behoved  them,  therefore,  to 
waste  not  a  moment  unnecessarily,  but  to  proceed  with  all  becoming 
diligence  to  restore  the  sovereign  power  and  the  exercise  of  the  royal 
authority.  .  .  . 

In  his  firm  opinion,  his  royal  highness  the  Prince  of  Wales  had  as 
clear,  as  express  a  right  to  assume  the  reins  of  government,  and 
exercise  the  power  of  sovereignty,  during  the  continuance  of  the 
illness  and  incapacity  with  which  it  had  pleased  God  to  afflict  his 
Majesty,  as  in  the  case  of  his  Majesty's  having  undergone  a  natural 
and  perfect  demise :  and,  as  to  this  right,  which  he  conceived  the 
Prince  of  Wales  had,  he  was  not  himself  to  judge  when  he  was 
entitled  to  exercise  it;  but  the  two  Houses  of  Parliament,  as  the 
organs  of  the  nation,  were  alone  qualified  to  pronounce  when  the 
Prince  ought  to  take  possession  of,  and  exercise  his  right.  He 
thought  it  candid,  entertaining  this  opinion,  to  come  forward  fairly, 
and  avow  it  at  that  instant ;  and  therefore,  under  such  an  idea,  he 
conceived  that  as  short  a  time  as  possible  ought  to  intervene  between 
the  Prince  of  Wales's  assuming  the  sovereignty,  and  the  present 
moment.  He  justified  the  Prince's  not  making  this  his  indubitable 
claim  himself,  by  imputing  his  desire  of  waving  the  open  advance- 
ment of  it,  to  his  having  been  bred  in  those  principles  which  had 
placed  his  illustrious  House  on  the  throne,  and  to  his  known  reverence 
and  regard  for  those  principles  as  the  true  fundamentals  of  our 
glorious  constitution,  in  the  maintenance  of  which,  his  family  had 
flourished  with  so  much  prosperity  and  happiness,  as  sovereigns  of 
the  British  empire.  Hence  it  was,  that  his  Royal  Highness  chose 
rather  to  wait  the  decision  of  Parliament,  with  a  patient  and  due 
deference  to  the  constitution,  than  to  urge  a  claim,  that,  he  trusted, 
a  majority  of  that  House,  and  of  the  people  at  large,  admitted ;  and 
which,  he  was  persuaded,  could  not  be  reasonably  disputed.  But, 
ought  he  to  wait  unnecessarily  *!  Ought  his  Royal  Highness  to  wait 
while  precedents  were  searched  for,  when  it  was  known  that  none, 
that  bore  upon  the  case  which  so  nearly  concerned  him,  existed. 
Take  it  for  granted,  the  House  agreed  to  the  motion,  and  proceeded 
by  their  committee  to  search  for  precedents.  What  precedents  did 
the  wording  of  the  motion  point  to?  It  spoke  in  general  and  in- 
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definite  language.  Possibly  it  might  mean  parliamentary  precedents, 
referring  to  such  contingencies  as  the  present.  If  that  were  its 
meaning,  the  words  "  parliamentary  precedents  "  ought  to  have  been 
expressed  in  it.  He  should  not  oppose  the  motion,  but  he  thought 
it  his  duty  to  say,  that  it  was  incumbent  on  the  House  to  lose  no 
time  in  restoring  the  third  estate.  His  Royal  Highness,  he  was 
convinced,  must  exercise  the  royal  prerogative  during,  and  only 
during,  his  Majesty's  illness.  .  .  . 

Mr.  Pitt,  If  a  claim  of  right  was  intimated  (even  though  not 
formally)  on  the  part  of  the  Prince  of  Wales,  to  assume  the  govern- 
ment, it  became  of  the  utmost  consequence,  to  ascertain,  from  pre- 
cedent and  history,  whether  this  claim  was  founded;  which,  if  it 
was,  precluded  the  House  from  the  possibility  of  all  deliberation  on 
the  subject.  In  the  meantime,  he  maintained,  that  it  would  appear, 
from  every  precedent  and  from  every  page  of  our  history,  that  to 
assert  such  a  right  in  the  Prince  of  Wales,  or  anyone  else,  independent 
of  the  decision  of  the  two  Houses  of  Parliament,  was  little  less  than 
treason  to  the  constitution  of  the  country.  He  did  not  mean  then 
to  enter  into  the  discussion  of  that  great  and  important  point;  because 
a  fit  occasion  of  discussing  it  would  soon  afford  both  the  right 
hon.  gentleman  and  himself  an  ample  opportunity  of  stating  their 
sentiments  upon  it.  In  the  meantime,  he  pledged  himself  to  this 
assertion,  that  in  the  case  of  the  interruption  of  the  personal  exercise 
of  the  royal  authority,  without  any  previous  lawful  provision  having 
been  made  for  carrying  on  the  government,  it  belonged  to  the  other 
branches  of  the  legislature,  on  the  part  of  the  nation  at  large,  the 
body  they  represented,  to  provide,  according  to  their  discretion,  for 
the  temporary  exercise  of  the  royal  authority,  in  the  name,  and  on 
the  behalf  of  the  sovereign,  in  such  manner  as  they  should  think 
requisite ;  and  that,  unless  by  their  decision,  the  Prince  of  Wales 
had  no  more  right  (speaking  of  strict  right)  to  assume  the  govern- 
ment, than  any  other  individual  subject  of  the  country.  What 
Parliament  ought  to  determine  on  that  subject,  was  a  question  of 
discretion.  However  strong  the  arguments  might  be  on  that  ground, 
in  favour  of  the  Prince  of  Wales,  which  he  would  not  enter  into  at 
present,  it  did  not  affect  the  question  of  right ;  because,  neither  the 
whole,  nor  any  part,  of  the  royal  authority  could  belong  to  him  in 
the  present  circumstances,  unless  conferred  by  the  Houses  of  Parlia- 
ment.— As  to  the  right  hon.  gentleman's  repeated  enforcement  of  the 
Prince  of  Wales's  claim,  he  admitted  that  it  was  a  claim  entitled  to 
most  serious  consideration ;  and  thence,  argued,  that  it  was  the  more 
necessary  to  learn  how  the  House  had  acted  in  cases  of  similar 
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exigency,  and  what  had  been  the  opinion  of  Parliament  on  such 
occasions.  He  would  not  allow  that  no  precedent  analogous  to  an 
interruption  of  the  personal  exercise  of  the  royal  authority,  could  be 
found,  although  there  might  possibly  not  exist  a  precedent  of  an  heir 
apparent  in  a  state  of  majority,  during  such  an  occurrence,  and  in 
that  case,  he  contended,  that  it  devolved  on  the  remaining  branches 
of  the  legislature,  on  the  part  of  the  people  of  England,  to  exercise 
their  discretion  in  providing  a  substitute.  From  the  mode  in  which 
the  right  hon.  gentleman  had  treated  the  subject,  a  new  question 
presented  itself,  and  that  of  greater  magnitude  even  than  the  question 
which  was  originally  before  them,  as  matter  of  necessary  deliberation. 
The  question  now  was,  the  question  of  their  own  rights,  and  it  was 
become  a  doubt,  according  to  the  right  hon.  gentleman's  opinion, 
whether  that  House  had,  on  this  important  occasion,  a  deliberative 
power.  He  wished,  for  the  present,  to  wave  the  discussion  of  that 
momentous  consideration ;  but,  he  declared  that  he  would,  at  a  fit 
opportunity,  state  his  reasons  for  advising  what  step  Parliament  ought 
to  take  in  the  present  critical  situation  of  the  country,  contenting 
himself  with  giving  his  contradiction  of  the  right  hon.  gentleman's 
bold  assertion,  and  pledging  himself  to  maintain  the  opposite  ground 
against  a  doctrine  so  irreconcileable  to  the  spirit  and  genius  of  the 
Constitution. 

(Parlt.  Hist,  xxvii.  pp.  706-710.) 


THE  PEOTEST   OF  THE  LORDS 

(This  protest  tersely  sums  up  the  objections  of  the  Dissentients  both  in 
1788  and  1811.) 

1st,  Because  we  adhere  to  the  ancient  principle  recognized  and 
declared  by  the  Act  of  the  13th  of  Charles  II.,  that  no  act  or 
ordinance,  with  the  force  and  virtue  of  a  law,  can  be  made  by 
either  or  both  Houses  of  Parliament,  without  the  King's  assent, 
a  principle  standing  as  a  bulwark  to  the  people  against  the  two 
Houses,  as  the  two  Houses  are  their  security  against  the  Crown. 

2ndly,  Because  this  principle  is  tacitly  admitted  by  the  third 
resolution,  while  it  overthrows  the  practice  by  a  simulated  appearance 
of  the  Royal  assent  under  a  commission  to  pass  Bills,  a  commission 
which  would  be  inconsistent  with  the  provisions  of  an  Act  of  33 
Henry  VIII.,  requiring  that  every  commission  shall  be  signed  by 
his  Majesty's  hand. 
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In  our  present  unhappy  situation,  that  essential  requisite  being 
unattainable,  we  cannot  condescend  to  give  a  sanction  to  a  counterfeit 
representation  of  the  Eoyal  signature,  and  we  dare  not  assume  a 
power  to  dispense  with  the  law  which  makes  that  signature  essential 
to  the  validity  of  a  commission  to  pass  Bills. 

Srdly,  Because  we  conceive  that  the  unquestionable  rights  of  the 
people,  so  fallaciously  represented  as  being  upheld  by  these  resolu- 
tions, are  violently  infringed  by  an  unnecessary  assumption  on  the 
part  of  the  two  Houses  of  powers  beyond  those  which  the  nation  has 
assigned  them.  Invariable  practice,  in  all  good  times,  and  positive 
laws  established  by  complete  Parliaments,  truly  and  constitutionally 
representing  the  nation,  have  defined  these  powers.  And  we  cannot 
but  regard  with  the  utmost  apprehension  any  proposal  to  overstep 
those  boundaries,  when  the  consequences  of  such  usurpation  is  so 
fatally  marked  in  the  history  of  our  country. 

4thly,  Because  it  was  confessed  in  the  debate,  that  the  powers 
of  this  commission  were  not  to  be  confined  solely  to  the  act  of 
appointing  a  Regent ;  to  what  other  purposes  they  may  extend  were 
not  explained.  State  necessity,  the  avowed  ground  of  the  measure, 
may  serve  as  the  pretext  for  any  diminution  of  the  just  prerogative 
of  the  Crown,  or  of  the  liberties  of  the  people,  that  best  suits  the 
designs  of  ambition.  Fatal  experience  had  shown  to  our  ancestors 
the  boundless  mischiefs  of  powers  thus  usurped  under  plausible 
appearances;  and  it  is  particularly  the  duty  of  the  House  of  Peers 
to  check  the  renewal  of  a  practice  to  assume  the  name,  without  the 
substance  of  the  Koyal  authority,  by  which  this  House  was  once 
annihilated,  the  monarchy  overthrown,  and  the  liberties  of  the  people 
subdued. 

5thly,  Because  these  dangerous  and  alarming  consequences  of  the 
measure  adopted  would  have  been  obviated  by  the  amendment 
rejected.  It  proposed  to  substitute  a  measure  conformable  to  the 
practice  of  our  ancestors  at  the  glorious  era  of  the  Revolution.  They 
seized  not  upon  public  necessity  as  a  convenience  for  the  usurpation 
of  new  powers,  but  proceeded  in  a  plain  and  explicit  form  to  the 
revival  of  the  Royal  authority  with  full  efficacy,  before  they  entered 
upon  the  exercise  of  their  legislative  functions.  Pursuing  a  similar 
course,  the  amendment  proposed  the  immediate  nomination  of  the 
natural  representative  of  the  King,  the  heir  apparent  of  the  Crown, 
to  whom  alone  it  was  universally  admitted  the  eyes  and  hearts  of  all 
men  were  turned  during  the  present  unhappy  conjuncture ;  that  with 
a  perfect  and  efficient  legislature,  such  future  provisions  might  be 
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enacted,  as  the  preservation  of  the  full  and  undiminished  authority 
of  the  Crown  and  the  liberties  of  the  people  may  require. 

YORK  NORFOLK  SELKIRK  CHOLMONDELEY 

CUMBERLAND  CASSILIS  CHEDWORTH       SCARBOROUGH 

BEDFORD  RAWDON  FITZWILLIAM      CRAVEN 

NORTHUMBERLAND  BREADALBANE  LOUGHBOROUGH  FOLEY 


PONSONBY 

CARDIFF 

PORTLAND 

PORCHESTER 

CADOGAN 

AUDLEY 

PELHAM 

HUNTINGDON 

SUFFOLK  AND 

MALMESBURY 

DEVONSHIRE 

BOYLE 

BERKSHIRE 

HAY 

WALPOLE 

SOUTHAMPTON 

SPENCER 

CLIFTON 

DERBY 

LOVEL  AND 

CARLISLE 

RODNEY 

HEREFORD 

HOLLAND 

MAYNARD 

KINNAIRD 

BRISTOL 

LOTHIAN 

TOWNSHEND 

PLYMOUTH 

TEYNHAM 

HERTFORD 

ABERGAVENNY 

HAMPDEN. 

(L.J.  xxxviii.,  December  29,  1788 ;  Rogers,  P.L.  ii.  226.) 

THE   COMMISSION   FOR  GIVING   THE   ROYAL 
ASSENT   TO   THE   REGENCY  BILL 

Resolved,  "  That  it  is  expedient  and  necessary  that  Letters  Patent 
should  pass  under  the  Great  Seal  of  The  United  Kingdom  of  Great 
Britain  and  Ireland,  of  the  tenor  and  in  the  form  following  : 

George  the  Third,  by  the  grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  King,  Defender  of  the  Faith,  to  our  right 
trusty  and  right  well  beloved  the  Lords  Spiritual  and  Temporal,  and 
to  our  trusty  and  well  beloved  the  knights,  citizens  and  burgesses,  and 
the  commissioners  for  shires  and  burghs  of  the  House  of  Commons, 
in  this  present  parliament  assembled,  greeting :  .  .  .  and  whereas, 
by  our  Letters  Patent,  bearing  date  at  Westminster  the  15th  day  of 
January  last  past,  We  did  give  and  grant  unto  (the  Commissioners 
named)  .  .  .  and  any  three  of  them,  full  power  in  our  name  to  hold 
our  said  Parliament,  and  to  open  and  declare,  and  cause  to  be  opened 
and  declared,  the  causes  of  holding  the  same,  and  to  proceed  upon 
the  said  affairs  in  our  said  Parliament,  and  to  do  everything  which, 
for  us,  and  by  us,  for  the  government  of  our  said  United  Kingdom  of 
Great  Britain  and  Ireland,  and  other  our  dominions  thereunto  belong- 
ing, should  there  be  done  :  and  whereas,  in  our  said  Parliament, 
an  Act  hath  been  agreed  and  accorded  on  by  you  our  loving  subjects 
.  .  .  and  endorsed  by  you,  as  hath  been  accustomed,  the  title  and 
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name  of  which  Act  hereafter  doth  particularly  ensue  .  .  .  and  albeit 
the  said  Act  ...  is  not  of  force  and  effect  in  the  law  without  our 
Royal  Assent,  given  and  put  to  the  said  Act :  and  for  as  much  as, 
for  divers  causes  and  considerations,  We  cannot  conveniently  at  this 
time  be  present  in  our  Royal  Person  in  the  higher  House  of  our  said 
Parliament,  being  the  place  accustomed  to  give  our  Royal  Assent 
to  such  Acts  as  have  been  agreed  upon  by  our  said  subjects,  the 
Lords  and  Commons,  We  have  therefore  caused  these  our  Letters 
Patent  to  be  made,  and  by  the  same  do  give  and  put  our  Royal 
Assent  to  the  said  Act,  .  .  .  and  have  fully  agreed  and  assented 
to  the  said  Act  .  .  .  from  henceforth  shall  be  of  the  same  strength, 
force  and  effect,  as  if  We  had  been  personally  present  in  the  said 
higher  House,  and  had  openly  and  publicly,  in  the  presence  of  you 
all,  assented  to  the  same :  And  we  do  by  these  presents  declare  and 
notify  the  same  our  Royal  Assent,  as  well  to  you  the  Lords  Spiritual 
and  Temporal  and  Commons  aforesaid,  as  to  all  others  whom  it 
may  concern :  Commanding  also  by  these  presents  (the  Commis- 
sioners named)  ...  to  declare  and  notify  this  our  Royal  Assent 
.  .  .  and  the  clerk  of  our  Parliaments  to  endorse  the  said  Act  with 
such  terms  and  words  in  Our  name  as  is  requisite  and  hath  been 
accustomed  for  the  same,  and  also  to  enroll  these  our  Letters  Patent 
and  the  said  Act  in  the  Parliament  Roll,  and  these  our  Letters 
Patent  shall  be  to  every  of  them  a  sufficient  warrant  in  that  behalf : 
And  finally,  We  do  declare  and  will,  that,  after  this  our  Royal 
Assent  given  and  declared  by  these  presents  and  notified  as  aforesaid, 
then  and  immediately  the  said  Act  shall  be  taken,  accepted  and 
admitted  a  good,  sufficient,  and  perfect  Act  of  Parliament  and  law,  to 
all  intents,  constructions,  and  purposes,  and  to  be  put  in  due 
execution  accordingly,  the  continuance  or  dissolution  of  this  our 
Parliament,  or  any  other  use,  custom,  thing  or  things,  to  the  contrary 
thereof  notwithstanding :  ...  In  witness  whereof,  We  have  caused 
these  our  Letters  to  be  made  Patent:  Witness  ourself  at  Westmin- 
ster, the  Fifth  day  of  February,  in  the  fifty-first  year  of  our  reign. 

By  the   King  himself,  by  and   with   the   advice   of  the   Lords 
Spiritual  and  Temporal  ...  in  Parliament  assembled." 
(Lords  Journals,  February  2,  1811.) 
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XLIV 

PREROGATIVE  OF  PARDON 
7  and  8  Geo.  IV.  Cap.  28,  1827. 

An  Act  for  further  improving  the  Administration  of  Justice  in 
Criminal  Cases  in  England. 

XIII.  And  it  be  it  declared  and  enacted,  That  when  the  King's 
Majesty  shall  be  pleased  to  extend  His  Koyal  mercy  to  any  offenders 
convicted  of  any  Felony  punishable  with  Death  or  otherwise,  and  by 
Warrant  under  His  Eoyal  Sign  Manual,  countersigned  by  one  of  His 
principal  Secretaries  of  State,  shall  grant  to  such  offenders  either  a 
free  or  a  conditional  Pardon,  the  Discharge  of  such  offenders  out 
of  Custody  in  the  case  of  a  free  Pardon,  and  the  Performance  of 
the  condition  in  the  Case  of  a  conditional  Pardon,  shall  have  the 
Effect  of  a  Pardon  under  the  Great  Seal  for  such  Offenders,  as  to  the 
Felony  for  which  such  Pardon  shall  be  so  granted  :  Provided  always, 
that  no  free  Pardon,  nor  any  such  Discharge  in  Consequence  thereof, 
nor  any  conditional  Pardon,  nor  the  Performance  of  the  Condition 
thereof,  in  any  of  the  Cases  aforesaid,  shall  prevent  or  mitigate 
the  Punishment  to  which  the  Offenders  might  otherwise  be  lawfully 
sentenced  on  a  subsequent  Conviction  for  any  Felony  committed 
after  the  granting  of  any  such  Pardon. 

(By  27  Hen.  VIII.  c.  24,  §  i.  the  prerogative  of  pardon  is  vested  solely 
in  the  Crown.  All  pardons  passed  under  the  Great  Seal.  By  this  Act  a 
pardon  may  be  granted  by  sign-manual  warrant,  countersigned  by  a 
Secretary  of  State ;  but  constructively  this  does  not  apply  to  treason, 
murder,  or  misdemeanour.  See  Hawkins,  P.O.  ii.  c.  37  ;  Chitty,  Preroga- 
tive of  the  Crown.) 
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XLV 

THE  REPEAL  OF  THE  TEST  AND 
CORPORATION  ACTS 

9  Geo.  IV.  Cap.  17,  1828.1 

An  Act  for  repealing  so  much  of  several  ads  as  imposes  the  necessity 
of  receiving  the  sacrament  of  the  Lord's  Supper  as  a  qualification  for 
certain  offices  and  employments. 

Whereas  an  act2  was  passed  in  the  thirteenth  year  of  the  reign  of 
King  Charles  the  Second,  intituled  An  act  for  the  well  governing  and 
regulating  of  corporations :  and  whereas  another  act3  was  passed  in 
the  twenty-fifth  year  of  the  reign  of  King  Charles  the  Second,  in- 
tituled An  act  for  preventing  dangers  which  may  happen  from  popish 
recusants :  And  whereas  another  act4  was  passed  in  the  sixteenth 
year  of  the  reign  of  King  George  the  Second,  intituled  An  act  to 
indemnify  persons  who  have  omitted  to  qualify  themselves  for  offices 
and  employments  within  the  time  limited  by  law,  and  for  allowing 
further  time  for  that  purpose ;  and  also  for  amending  so  much  of  an 
Act5  made  in  the  twenty-fifth  year  of  the  reign  of  King  Charles  the 
Second,  intituled,  'An  act  for  preventing  dangers  which  may  happen 
from  popish  recusants '  as  relates  to  the  time  for  receiving  the  Sacra- 
ment of  the  Lord's  Supper  now  limited  by  the  said  act :  and  whereas 
it  is  expedient  that  so  much  of  the  said  several  acts  of  parliament 
as  imposes  the  necessity  of  taking  the  said  Sacrament  of  the  Lord's 
Supper  according  to  the  rites  or  usage  of  the  Church  of  England, 
for  the  purposes  therein  respectively  mentioned,  should  be  repealed : 
Be  it  therefore  enacted  .  .  .  That  so  much  and  such  parts  of  the 
said  several  acts  passed  in  the  thirteenth  and  twenty-fifth  years  of 
the  reign  of  King  Charles  the  Second,  and  of  the  said  act6  passed 
in  the  sixteenth  year  of  the  reign  of  King  George  the  Second,  as 
require  the  person  or  persons  in  the  said  acts  respectively  described 
to  take  or  receive  the  Sacrament  of  the  Lord's  Supper  according  to 
the  rites  or  usage  of  the  Church  of  England,  for  the  several  purposes 

1  Repealed  by  34  and  35  Viet.  c.  48,  1871  ("The  Promissory  Oaths  Act"). 

2  13  Cha.  II.  St.  2,  c.  1.  s  25  Cha.  II.  c.  2. 
4  16  Geo.  II.  c.  30.  6  25  Cha.  II.  c.  2. 
6  16  Geo.  II.  c.  30. 
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therein  expressed,  or  to  deliver  a  certificate,  or  to  make  proof  of 
the  truth  of  such  his  or  their  receiving  the  said  sacrament  in  manner 
aforesaid,  or  as  impose  upon  any  such  person  or  persons  any  penalty, 
forfeiture,  incapacity,  or  disability  whatsoever  for  or  by  reason  of 
any  neglect  or  omission  to  take  or  receive  the  said  Sacrament,  within 
the  respective  periods  and  in  the  manner  in  the  said  acts  respectively 
provided  in  that  behalf,  shall,  from  and  immediately  after  the  passing 
of  this  act,  be  and  the  same  are  hereby  repealed. 

II.  And  whereas  the  protestant  episcopal  Church  of  England  and 
Ireland,  and  the  doctrine,  discipline,  and  government  thereof,  and 
the  protestant  presbyterian  Church  of  Scotland,  and  the  doctrine, 
discipline  and  government  thereof,  are  by  the  laws  of  this  realm 
severally  established,  permanently  and  inviolably :  ...  Be  it  there- 
fore enacted,  That  every  person  who  shall  hereafter  be  placed,  elected, 
or  chosen  in  or  to  any  office  of  mayor,  alderman,  recorder,  bailiff, 
town  clerk,  or  common  councilman,  or  in  or  to  any  office  of  magistracy, 
or  place,  trust,  or  employment  relating  to  the  government  of  any 
city,  corporation,  borough,  or  cinque  port  within  England  and  Wales 
or   the   town   of    Berwick-upon-Tweed,   shall   within   one   calendar 
month  next  before  or  upon  his  admission  into  any  of  the  aforesaid 
offices  or  trusts,  make  and  subscribe  the  declaration  following : 

1 1  A.  B.  do  solemnly  and  sincerely,  in  the  presence  of  God,  profess, 
testify,  and  declare,  upon  the  true  faith  of  a  Christian,  That  I  will 
never  exercise  any  power,  authority  or  influence  I  may  possess  by 
virtue  of  the  office  of  to  injure  or  weaken  the  Protestant 

Church  as  it  is  by  law  established  in  England,  or  to  disturb  the  said 
Church,  or  the  bishops  and  clergy  of  the  said  Church,  in  the  posses- 
sion of  any  rights  or  privileges  to  which  such  Church,  or  the  said 
bishops  and  clergy,  are  or  may  be  by  law  entitled.' 

III.  And  be  it  enacted,  That  the  said  declaration  shall  be  made, 
as  aforesaid,  in  the  presence  of  such  person  or  persons  respectively, 
who,  by  the  charters  or  usages  of  the  said  respective  cities,  corpora- 
tions, boroughs,  and  cinque  ports,  ought  to  administer  the  oath  for 
the  due  execution  of  the  said  offices  or  places  respectively,  and  in 
default  of  such,  in  the  presence  of  two  justices  of  the  peace  of  the 
respective  counties,  ridings,  divisions,  or  franchises,  wherein  the  said 
cities,    corporations,   boroughs,   and   cinque   ports   are;   which   said 
declaration  shall  either  be  entered  in  a  book,  roll,  or  other  record, 
to  be  kept  for  that  purpose,  or  shall  be  filed  amongst  the  records  of 
the  city,  corporation,  borough  or  cinque  port. 
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IV.  And  be  it  enacted,  That  if  any  person  placed,  elected,  or 
chosen   into   any  of   the  aforesaid  offices  or  places,  shall  omit  or 
neglect  to  make  and  subscribe  the  said  declaration  in  manner  above 
mentioned,  such  placing,  election,  or  choice  shall  be  void.  .  .  . 

V.  And  be  it  further  enacted,  That  every  person  who  shall  here- 
after be  admitted  into  any  office  or  employment,  or  who  shall  accept 
from  His  Majesty,  his  heirs  or  successors,  any  patent,  grant,  or  com- 
mission, and  who  by  his  admittance  into  such  office  or  employment 
or  place  of  trust,  or  by  his  acceptance  of  such  patent,  grant,  or 
commission,  or  by  the  receipt  of  any  pay,  salary,  fee,  or  wages  by 
reason  thereof,  would,  by  the  laws  in  force  immediately  before  the 
passing  of  this  act  have  been  required  to  take  the  Sacrament  of  the 
Lord's  Supper  according  to  the  rites  or  usage  of  the  Church  of 
England,  shall,  within  six  calendar  months  after  his  admission  to 
such  office,  employment,  or  place  of  trust,  or  his  acceptance  of  such 
patent,   grant,   or   commission,    make   and   subscribe   the   aforesaid 
declaration,   or  in  default  thereof  his  appointment  to  such  office, 
employment  or  place  of  trust,  and  such  patent,  grant,  or  commission, 
shall  be  wholly  void. 

VI.  And  be  it  further  enacted,  That  the  aforesaid   declaration 
shall  be   made   and   subscribed   in   His   Majesty's   High   Court  of 
Chancery,  or   in   the   Court   of   King's  Bench,  or  at  the  Quarter 
Sessions  of  the  county  or  place  where  the  person  so  required  to 
make  the  same  shall  reside ;  and  the  court  in  which  such  declaration 
shall  be  so  made  and  subscribed  shall  cause  the  same  to  be  preserved 
among  the  records  of  the  said  court. 

VII.  Provided  always,  That  no  naval  officer  below  the  rank  of 
rear  admiral,  and  no  military  officer  below  the  rank  of  major  general 
in  the  army  or  colonel  in  the  militia,  shall  be  required  to  make  or 
subscribe  the  said  declaration,  in  respect  of  his  naval  or  military 
commission ;  and  that  no  commissioner  of  customs,  excise,  stamps,  or 
taxes,  or  any  person  holding  any  of  the  offices  concerned  in  the 
collection,  management,  or  receipt  of  the  revenues  which  are  subject 
to  the  said  commissioners,  or  any  of  the  officers  concerned  in  the 
collection,  management,  or  receipt  of  the  revenues  subject  to  the 
authority  of  the  postmaster-general,  shall  be  required  to  make  or 
subscribe  the  said  declaration,  in  respect  of   their   said   offices   or 
appointments:  Provided  also,  that  nothing  herein  contained  shall 
extend  to  require  any  naval  or  military  officer,  or  other  person  as 
aforesaid,  upon  whom  any  office,  place,  commission,  appointment,  or 
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promotion  shall  be  conferred  during  his  absence  from  England,  or 
within  three  months  previous  to  his  departure  from  thence,  to  make 
and  subscribe  the  said  declaration  until  after  his  return  to  England, 
or  within  six  months  thereafter. 

VIII.  And  be  it  further  enacted,  That  all  persons  now  in  the 
actual   possession   of   any  office,  command,  place,  trust,  service,  or 
employment,  or  in  the  receipt  of  any  pay,  salary,  fee,  or  wages,  in 
respect  of  or  as  a  qualification  for  which,  by  virtue  of  or  under  any 
of  the  before-mentioned  acts  or  any  other  act  or  acts,  they  respec- 
tively ought  to  have  heretofore  taken  or  ought  hereafter  to  receive 
the  said  Sacrament  of  the  Lord's  Supper,  shall  be  and  are  hereby 
confirmed  in  the  possession  and   enjoyment   of    their  said   several 
offices,  commands,  places,  trusts,  services,  employments,  pay,  salaries, 
fees,   and   wages    respectively,   notwithstanding    their   omission    or 
neglect  to  take  or  receive  the  Sacrament  of   the  Lord's  Supper  in 
manner  aforesaid,  and  shall  be  and  are  hereby  indemnified,  freed,  and 
discharged  from  all  incapacities,  disabilities,  forfeitures,  and  penalties 
whatsoever,  already  incurred  or  which  might  hereafter  be  incurred  in 
consequence  of  any  such  omission  or  neglect ;  and  that  no  election  of 
or  act  done  or  to  be  done  by  any  such  person  or  under  his  authority, 
and  not   yet  avoided,  shall  be  hereafter  questioned  or  avoided  by 
reason    of    any   such    omission   or  neglect;    but   that   every   such 
election  and  act  shall  be  as  good,  valid,  and  effectual  as  if  such 
person  had  duly  received  the  Sacrament  of   the  Lord's  Supper  in 
manner  aforesaid. 

IX.  Provided  nevertheless,  That  no  act  done  in  the  execution  of 
any  of   the  corporate  or  other  offices,  places,  trusts,  or  commissions 
aforesaid,  by  any  such  person  omitting   or  neglecting  as  aforesaid, 
shall  by  reason  thereof  be  void  or  voidable  as  to  the  rights  of  any 
other  person  not  privy  to  such  omission  or  neglect,  or  render  such 
last-mentioned  person  liable  to  any  action  or  indictment. 

(Walpole,  H.E.  ii.  470  et  seq.;  May,  C.H.E.  iii.  chs.  xii.-xiv.) 
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XLVI 

ROMAN  CATHOLIC  EMANCIPATION  ACT 
10  Geo.  IV.  Cap.  7,  1829.1 

An  Act  for  the  relief  of  His  Majesty's  Roman  Catholic  subjects. 

Whereas  by  various  acts  of  parliament  certain  restraints  and  dis- 
abilities are  imposed  on  the  Roman  Catholic  subjects  of  His  Majesty, 
to  which  other  subjects  of  His  Majesty  are  not  liable  :  and  whereas 
it  is  expedient  that  such  restraints  and  disabilities  shall  be  from 
henceforth  discontinued :  and  whereas  by  various  acts  certain  oaths 
and  declarations,  commonly  called  the  declaration  against  transub- 
stantiation,  and  the  declaration  against  transubstantiation  and  the 
invocation  of  saints  and  the  sacrifice  of  the  mass,  as  practised  in  the 
Church  of  Rome,  are  or  may  be  required  to  be  taken,  made,  and 
subscribed  by  the  subjects  of  His  Majesty,  as  qualifications  for  sitting 
and  voting  in  parliament,  and  for  the  enjoyment  of  certain  offices, 
franchises,  and  civil  rights :  Be  it  enacted  .  .  .  That  from  and  after  the 
commencement  of  this  act  all  such  parts  of  the  said  acts  as  require 
the  said  declarations,  ...  as  a  qualification  for  sitting  and  voting  in 
parliament,  or  for  the  exercise  or  enjoyment  of  any  office,  franchise, 
or  civil  right,  be  and  the  same  are  (save  as  hereinafter  provided  and 
excepted)  hereby  repealed. 

II.  And  be  it  enacted,  That  from  and  after  the  commencement  of 
this  act  it  shall  be  lawful  for  any  person  professing  the  Roman 
Catholic  religion,  being  a  peer,  or  who  shall  after  the  commencement 
of  this  act  be  returned  as  a  member  of  the  House  of  Commons,  to 
sit  and  vote  in  either  house  of  parliament  respectively,  being  in  all 
other  respects  duly  qualified  to  sit  and  vote  therein,  upon  taking  and 
subscribing  the  following  oath,  instead  of  the  oaths  of  allegiance, 
supremacy,  and  abjuration. 

'  I  A.  B.  do  sincerely  promise  and  swear,  that  I  will  be  faithful  and 
bear  true  allegiance  to  His  Majesty  King  George  the  Fourth,  and  will 
defend  him  to  the  utmost  of  my  power  against  all  conspiracies  and 
attempts  whatever,  which  shall  be  made  against  his  person,  crown,  or 
dignity ;  and  I  will  do  my  utmost  endeavour  to  disclose  and  make 
known  to  His  Majesty,  his  heirs  and  successors,  all  treasons  and 

1  Repealed  in  part  by  34  and  35  Viet.  c.  48 ;  36  and  37  Viet.  c.  91  ;  53  and 
54  Viet.  c.  33. 
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traitorous  conspiracies  which  may  be  formed  against  him  or  them : 
and  I  do  faithfully  promise  to  maintain,  support,  and  defend,  to  the 
utmost  of  my  power,  the  succession  of  the  crown,  which  succession, 
by  an  act,1  intituled  An  act  for  the  further  limitation  of  the  crown, 
and  better  securing  the  rights  and  liberties  of  the  subject,  is  and 
stands  limited  to  the  Princess  Sophia,  Electress  of  Hanover,  and  the 
heirs  of  her  body,  being  protestants ;  hereby  utterly  renouncing  and 
abjuring  any  obedience  unto  any  other  person  claiming  or  pretending 
a  right  to  the  crown  of  this  realm :  and  I  do  further  declare,  that  it 
is  not  an  article  of  my  faith,  and  that  I  do  denounce,  reject,  and 
abjure  the  opinion,  that  princes  excommunicated  or  deprived  by  the 
pope,  or  any  other  authority  of  the  see  of  Home,  may  be  deposed  or 
murdered  by  their  subjects,  or  by  any  person  whatsoever :  and  I  do 
declare,  that  I  do  not  believe  that  the  pope  of  Rome,  or  any  other 
foreign  prince,  prelate,  person,  state,  or  potentate,  hath  or  ought  to 
have  any  temporal  or  civil  jurisdiction,  power,  superiority,  or  pre- 
eminence, directly  or  indirectly,  within  this  realm.  I  do  swear,  that 
I  will  defend  to  the  utmost  of  my  power  the  settlement  of  property 
within  this  realm,  as  established  by  the  laws :  and  I  do  hereby  dis- 
claim, disavow,  and  solemnly  abjure,  any  intention  to  subvert  the 
present  church  establishment,  as  settled  by  law  within  this  realm : 
and  I  do  solemnly  swear,  that  I  will  never  exercise  any  privilege  to 
which  I  am  or  may  become  entitled,  to  disturb  or  weaken  the  protest- 
ant  religion,  or  protestant  government  in  the  united  kingdom  :  and  I 
do  solemnly,  in  the  presence  of  God,  profess,  testify,  and  declare, 
that  I  do  make  this  declaration,  and  every  part  thereof,  in  the  plain 
and  ordinary  sense  of  the  words  of  this  oath,  without  any  evasion, 
equivocation,  or  mental  reservation  whatever.  So  help  me  God.' 

(III.  The  name  of  the  sovereign  for  the  time  being  to  be  used  in  the 
above  oath.) 

IV.  Provided  always,  .  .  .  That  no  peer  professing  the  Roman 
Catholic  religion,  and  no  person  professing  the  Roman  Catholic 
religion,  who  shall  be  returned  a  member  of  the  House  of  Commons 
after  the  commencement  of  this  act,  shall  be  capable  of  sitting  or 
voting  in  either  house  of  parliament  respectively,  unless  he  shall  first 
take  or  subscribe  the  oath  hereinbefore  appointed ;  .  .  .  and  that  any 
such  person  professing  the  Roman  Catholic  religion,  who  shall  sit  or 
vote  in  either  house  of  parliament,  without  having  first  taken  or 
subscribed,  in  the  manner  aforesaid,  the  oath  in  this  act,  appointed 
and  set  forth,  shall  be  subject  to  the  same  penalties,  forfeitures,  and 
1  12  and  13  W.  III.  c.  2. 
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disabilities,  and  the  offence  of  so  sitting  and  voting  shall  be  followed 
and  attended  by  and  with  the  same  consequences,  as  are  by  law 
enacted  and  provided  in  the  case  of  persons  sitting  or  voting  in  either 
house  of  parliament  respectively,  without  the  taking,  making,  and 
subscribing  the  oaths  and  the  declaration  now  required  by  law. 

V.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  persons 
professing  the  Roman  Catholic  religion  to  vote  at  elections  of  mem- 
bers to  serve  in  parliament  for  England  and  for  Ireland,  and  also  to 
vote  at  the  elections  of  representative  peers  of  Scotland  and  of  Ire- 
land, and  to  be  elected  such  representative  peers,  being  in  all  other 
respects  duly  qualified,  upon  taking  and  subscribing  the  oath  herein- 
before appointed  and  set  forth,  .  .  .  and  instead  also  of  such  other 
oath  or  oaths  as  are  now  by  law  required  to  be  taken  by  any  of  His 
Majesty's  subjects  professing  the  Koman  Catholic  religion,  and  upon 
taking  also  such  other  oath  or  oaths  as  may  now  be  lawfully  tendered 
to  any  person  offering  to  vote  at  such  elections. 

(VI.  Oath  to  be  administered  as  former  oaths.  VII.  Persons  administer- 
ing the  oath  at  elections  to  take  an  oath  to  administer.) 

VIII.  And  whereas  in  an  Act l  of  the  parliament  of  Scotland 
made  in  the  eighth  and  ninth  session  of  the  first  parliament  of  King 
William  the  Third,  intituled  an  act  for  the  preventing  the  growth  of 
popery,  a  certain  declaration  or  formula  is  therein  contained,  which  it 
is  expedient  should  no  longer  be  required  to  be  taken  and  subscribed : 
Be  it  therefore  enacted,  That  such  parts  of  any  acts  as  authorize  the 
said  declaration  or  formula  to  be  tendered,  .  .  .  shall  be  and  the 
same  are  hereby  repealed,  except  as  to  such  offices,  places,  and  rights 
as  are  hereinafter  excepted ;  and  that  from  and  after  the  commence- 
ment of  this  act,  it  shall  be  lawful  for  persons  professing  the  Koman 
Catholic  religion  to  elect  and  be  elected  members  to  serve  in  parlia- 
ment for  Scotland,  and  to  be  enrolled  as  freeholders  in  any  shire 
or  stewartry  of  Scotland,  and  to  be  chosen  commissioners  or  delegates 
for  choosing  burgesses   to   serve   in   parliament  .  .  .  such   persons 
always  taking  and  subscribing  the  oath  hereinbefore  appointed  and 
set  forth.  .  .  . 

IX.  And  be  it  further  enacted,  That  no  person  in  Holy  Orders  in 
the  Church  of  Rome  shall  be  capable  of  being  elected  to  serve  in 
parliament  as  a  member  of  the  House  of  Commons ;  and  if  any  such 
person  shall  be  elected  to  serve  in  parliament  as  aforesaid,  such 
election  shall  be  void ;  and  if  any  person,  being  elected  to  serve 

1  8  and  9  W.  III.  c.  3  (Scotland). 
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in  parliament  as  a  member  of  the  House  of  Commons,  shall,  after  his 
election,  take  or  receive  Holy  Orders  in  the  Church  of  Rome,  the 
seat  of  such  person  shall  immediately  become  void;  and  if  any 
person  shall,  in  any  of  the  cases  aforesaid,  presume  to  sit  or  vote 
as  a  member  of  the  House  of  Commons,  he  shall  be  subject  to  the 
same  penalties,  forfeitures,  and  disabilities  as  are  enacted  by  an  act 
passed  in  the  forty-first  year  of  the  reign  of  King  George  the  Third, 
intituled  An  act  to  remove  doubts  respecting  the  eligibility  of  persons 
in  Holy  Orders  to  sit  in  the  House  of  Commons.  .  .  . 

X.  And  be  it  enacted,    That  it  shall  be  lawful  for  any  of  his 
Majesty's  subjects  professing  the  Roman  Catholic  religion  to  hold, 
exercise,  and  enjoy  all  civil  and  military  offices  and  places  of  trust 
or  profit  under  His  Majesty,  his  heirs  or  successors,  and  to  exercise 
any  other  franchise  or  civil  right,  except  as  hereinafter  excepted, 
upon  taking  and  subscribing  at  the  times  and  in  the  manner  herein- 
after mentioned,  the  oath  hereinbefore  appointed  and  set  forth.  .  .  . 

XI.  Provided  always,  .  .  .  That  nothing  herein  contained  shall 
be  construed  to  exempt  any  person  professing  the  Roman  Catholic 
religion  from  the  necessity  of  taking  any  oath  or  oaths,  or  making 
any  declaration,  not  hereinbefore  mentioned,  which  are  or  may  be  by 
law  required  to  be  taken  or  subscribed  by  any  person  on  his  admission 
into  any  such  office  or  place  of  trust  or  profit  as  aforesaid. 

XII.  Provided  also,  .  .  .  That  nothing  herein   contained   shall 
extend  or  be  construed  to  extend  to  enable  any  person  or  persons 
professing  the  Roman  Catholic  religion  to  hold  or  exercise  the  office 
of  guardians  and  justices  of  the  United  Kingdom,  or  of  Regent  of  the 
United  Kingdom,  under  whatever  name,  style,  or  title  such  office 
may  be  constituted ;  nor  to  enable  any  person,  otherwise  than  as  he 
is  now  by  law  enabled,  to  hold  and  enjoy  the  office  of  Lord  High 
Chancellor,  Lord  Keeper  or  Lord  Commissioner  of  the  Great  Seal  of 
Great  Britain  or  Ireland;  or  the  office  of  Lord  Lieutenant,  or  Lord 
Deputy,  or  other  chief  governor  or  governors  of  Ireland ;  or  His 
Majesty's  High  Commissioner  to  the  general  assembly  of  the  Church 
of  Scotland. 

XIII.  Provided  also,  .  .  .  That  nothing  herein  contained  shall  be 
construed  to  affect  or  alter  any  of  the  provisions  of  an  act :  passed  in 
the  seventh  year  of  His  present  Majesty's  reign,  intituled  An  act 
to  consolidate  and  amend  the  laws  which  regulate  the  levy   and 
application  of  church  rates  and  parish  cesses,  and  the  election  of 
churchwardens ;  and  the  maintenance  of  parish  clerks,  in  Ireland.2 

1  7  Geo.  IV.  c.  72.  2  This  section  has  become  obsolete. 
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XIV.  And  be  it  enacted,  That  it  shall  be  lawful  for  any  of  His 
Majesty's  subjects   professing   the   Roman  Catholic  religion   to   be 
a  member  of  any  lay  body  corporate,  and  to  hold  any  civil  office 
or  place  of  trust  or  profit  therein,  and  to  do  any  corporate  act,  or  vote 
in  any  corporate  election  or  other  proceeding,  upon  taking  or  sub- 
scribing the  oath  hereby  appointed  and  set  forth.  .  .  . 

XV.  Provided  nevertheless,  .  .  .  That  nothing  herein  contained 
shall  extend  to  authorize  or  empower  any  of  His  Majesty's  subjects 
professing  the  Roman  Catholic  religion,  and  being  a  member  of  any 
lay  body  corporate,  to  give  any  vote  at,  or  in  any  manner  to  join  in 
the  election,  presentation,  or  appointment  of  any  persons  to  any 
ecclesiastical  benefice  whatsoever,  or  any  office  or  place  belonging  to 
or  connected  with  the  United  Church  of  England  and  Ireland,  or  the 
Church  of  Scotland,  being  in  the  gift,  patronage,  or  disposal  of  such 
lay  corporate  body. 

XVI.  Provided  also, . . .  That  nothing  in  this  act  contained  shall  be 
construed  to  enable  any  persons,  otherwise  than  as  they  are  now  by  law 
enabled,  to  hold,  enjoy,  or  exercise  any  office,  place,  or  dignity  of,  in, 
or  belonging  to  the  United  Church  of  England  and  Ireland,  or  the 
Church  of  Scotland,  or  any  place  or  office  whatever  of,  in  or  belong- 
ing to  any  of  the  ecclesiastical  courts  of  judicature  of  England  and 
Ireland  respectively,  or  any  court  of  appeal  from  or  review  of  the 
sentences  of  such  courts,  or  of,  in,  or  belonging  to  the  commissary  court 
of  Edinburgh,  or  of,  in,  or  belonging  to  any  cathedral  or  collegiate  or 
ecclesiastical  establishment  or  foundation;  or  any  office  or  place  what- 
ever, of,  in  or  belonging  to  any  of  the  universities  of  this  realm ;  or 
any  office  or  place  whatever,  and  by  whatever  name  the  same  may  be 
called,  of,  in,  or  belonging  to  any  of  the  colleges  or  halls  of  the  said 
universities,  or  the  colleges  of  Eton,  Westminster,  or  Winchester  or 
any  college  or  school  within  this  realm ;  or  to  repeal,  abrogate,  or  in 
any  manner  interfere  with  any  local  statute,  ordinance,  or  rule,  which 
is   or   shall   be   established   by  a   competent  authority  within   any 
University,  college,  hall,  or  school,  by  which  Roman  Catholics  shall 
be  prevented  from  being  admitted  thereto,  or  from  residing,  or  taking 
degrees  therein :  Provided  also,  that  nothing  herein  contained  shall 
extend  or  be  construed  to  extend  to  enable  any  person,  otherwise  than 
he  is  now  by  law  enabled,  to  exercise  any  right  of  presentation  to  any 
ecclesiastical  benefice  whatsoever ;  or  to  repeal,  vary,  or  alter  in  any 
manner  the  law  now  in  force  in  respect  to  the  right  of  presentation  to 
any  ecclesiastical  benefice. 
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XVII.  Provided  always,  .  .  .  That  where  any  right  of  presentation 
to  any  ecclesiastical  benefice  shall  belong  to  any  office  in  the  gift  or 
appointment  of  His  Majesty,  his  heirs  or  successors,  and  such  office 
shall  be  held  by  a  person  professing  the  Roman  Catholic  religion, 
the  right  of  presentation  shall  devolve  upon  and  be  exercised  by  the 
Archbishop  of  Canterbury  for  the  time  being. 

XVIII.  And  be  it  enacted,  That  it  shall  not  be  lawful  for  any 
person  professing  the  Roman  Catholic  religion,  directly  or  indirectly, 
to  advise  His  Majesty,  his   heirs  or  successors,  or  any   person   or 
persons  holding  or  exercising  the  office  of  guardians  of  the  United 
Kingdom,  or  of  Regent  of  the  United  Kingdom,  under  whatever 
name,  style,  or  title  such  office  may   be  constituted,  or  the  Lord 
Lieutenant,  or  Lord  Deputy,  or  other  chief  governor  or  governors 
of  Ireland,  touching  or  concerning  the  appointment  to  or  disposal 
of  any  office  or  preferment  in  the  United  Church  of  England  and 
Ireland,  or  in  the  Church  of   Scotland;    and  if   any  person  shall 
offend  in  the  premises,  he  shall,  being  thereof  convicted  by  due  course 
of  law,  be  deemed  guilty  of  a  high  misdemeanour,  and  disabled  for 
ever  from  holding  any  office,  civil  or  military,  under  the  crown. 

XIX.  And  be  it  enacted,  That  every  person  professing  the  Roman 
Catholic  religion,  who  shall  after  the  commencement  of  this  act  be 
placed,  elected,  or  chosen  in  or  to  the  office  of  mayor,  provost,  alder- 
man, recorder,  bailiff,  town  clerk,  magistrate,  councillor,  or  common 
councilman,  or  in  or  to  any  office  of  magistracy  or  place  of  trust  or 
employment  relating  to  the  government  of  any  city,  corporation, 
borough,  burgh,  or  district  within  the  United  Kingdom  of   Great 
Britain  and  Ireland,  shall,  within  one  calendar  month  next  before 
or  upon  his  admission  into  any  of  the  same  respectively,  take  and 
subscribe  the  oath  herein-before  appointed  and  set  forth  .  .  .  which 
said  oath  shall  either  be  entered  in  a  book,  roll,  or  other  record  to  be 
kept  for  that  purpose,  or  shall  be  filed  amongst  the  records  of  the 
city,  corporation,  burgh,  borough,  or  district. 

XX.  And  be  it  enacted,  That  every  person  professing  the  Roman 
Catholic  religion,  who  shall  after  the  commencement  of  this  act  be 
appointed  to  any  office  or  place  of  trust  or  profit  under  His  Majesty, 
his  heirs  or  successors,  shall  within   three   calendar  months  next 
before  such  appointment,  or  otherwise   shall,  before   he   presumes 
to  exercise  or  enjoy  or  in  any  manner  to  act  in  such  office  or  place, 
take  and  subscribe  the  oath  herein-before  appointed  and  set  forth 
.  .  .  and  the  proper  officer  of  the  court  in  which  such  oath  shall 
be  so  taken  and  subscribed  shall  cause  the  same  to  be  preserved 
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among  the  records  of  the  court;  and  such  officer  shall  make,  sign, 
and  deliver  a  certificate  of  such  oath  having  been  duly  taken  and 
subscribed,  as  often  as  the  same  shall  be  demanded  of  him,  upon 
payment  of  two  shillings  and  sixpence  for  the  same ;  and  such 
certificate  shall  be  sufficient  evidence  of  the  person  therein  named 
having  duly  taken  and  subscribed  such  oath. 

XXI.  And  be  it  enacted,  That  if  any  person  professing  the  Roman 
Catholic  religion  shall  enter  upon  the  exercise  or  enjoyment  of  any 
office  or  place  of  trust  or  profit  under  His  Majesty,  or  any  other  office 
of  franchise,  not  having  in  the  manner  or  at  the  times  aforesaid  taken 
and  subscribed  the  oath  herein-before  appointed  and  set  forth,  then 
and  in  every  such  case  such  person  shall  forfeit  to  His  Majesty  the 
sum  of  two  hundred  pounds ;  and  the  appointment  of  such  person 
to  the  office,  place,  or  franchise  so  by  him  held  shall  become  altogether 
void,  and  the  office,  place  or  franchise  shall  be  deemed  and  taken  to 
be  vacant  to  all  intents  and  purposes  whatsoever. 

XXII.  Provided  always,  That  for  and  notwithstanding  any  thing 
in  this  act  contained,  the  oath  herein-before  appointed  and  set  forth 
shall  be  taken  by  the  officers  in  His  Majesty's  land  and  sea  service, 
professing  the  Roman  Catholic  religion,  at  the  same  times  and  in  the 
same  manner  as  the  oaths  and  declarations  now  required  by  law  are 
directed  to  be  taken,  and  not  otherwise. 

XXIII.  And  be  it  further  enacted,  That  from  and  after  the  passing 
of  this  act,  no  oath  or  oaths  shall  be  tendered  to  or  required  to  be 
taken   by  His  Majesty's   subjects   professing   the   Koman   Catholic 
religion,  for  enabling  them  to  hold  or  enjoy  any  real  or  personal 
property,  other  than  such  as  may  by  law  be  tendered  to  and  required 
to  be  taken  by  His  Majesty's  other  subjects ;  and  that  the  oath  herein 
appointed  and  set  forth,  being  taken  and  subscribed  in  any  of  the 
courts,  or  before  any  of   the  persons  above-mentioned  shall  be  of 
the  same  force  and  effect,  to  all  intents  and  purposes,  as,  and  shall 
stand  in  the  place  of,  all  oaths  and  declarations  required  or  prescribed 
by  any  law  now  in  force  for  the  relief  of  his  Majesty's  Roman 
Catholic  subjects  from  any  disabilities,  incapacities,  or  penalties.   .  .  . 

XXIV.  And  whereas  the  protestant  episcopal  Church  of  England 
and  Ireland,  and  the  doctrine,  discipline,  and  government  thereof, 
and  likewise  the  protestant  presbyterian  Church  of  Scotland,  and  the 
doctrine,  discipline  and  government  thereof,  are  by  the  respective 
acts   of    union   of   England    and   Scotland,   and   of    Great   Britain 
and  Ireland,  established  permanently  and  inviolably :  and  whereas 
the  right  and  title   of  archbishops   to   their  respective    provinces, 
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of  bishops  to  their  sees,  and  of  deans  to  their  deaneries,  as  well 
in  England  as  in  Ireland,  have  been  settled  and  established  by 
law;  Be  it  therefore  enacted,  That  if  any  person,  after  the  com- 
mencement of  this  act,  other  than  the  person  thereunto  authorized, 
by  law,  shall  assume  or  use  the  name,  style,  or  title  of  archbishop  of 
any  province,  bishop  of  any  bishoprick,  or  dean  of  any  deanery,  in 
England  or  Ireland,  he  shall  for  every  such  offence  forfeit  and  pay 
the  sum  of  one  hundred  pounds. 

(XXV.  Judicial  or  other  officers  not  to  attend  with  insignia  of  office  at 
any  place  of  worship  other  than  Established  Church. 

XXVI.  Penalty  on  Roman  Catholics  officiating  except  in  their  usual 
places  of  worship. 

XXVII.  Not  to  repeal  5  Geo.  IV.  c.  25.) 

XXVIII.  And  ...  Be  it  therefore  enacted,  That  every  Jesuit,  and 
every  member  of  any  other  religious  order,  community,  or  society  of 
the  Church  of  Rome,  bound  by  monastic  or  religious  vows,  who  at 
the  time  of  the  commencement  of  this  act  shall  be  within  the  United 
Kingdom,  shall,  within  six  calendar  months  after  the  commencement 
of  this  act,  deliver  to  the  clerk  of  the  peace  of  the  county  or  place 
where  such  person  shall  reside,  or  to  his  deputy,  a  notice  or  statement, 
in  the  form  and  containing  the  particulars  required  to  be  set  forth  in 
the  schedule  to  this  act  annexed;  which  notice  or  statement  such 
clerk  of  the  peace,  or  his  deputy,  shall  preserve  and  register  amongst 
the  records  of  such  county  or  place,  without  any  fee,  and  shall  forth- 
with transmit  a  copy  of  such  notice  or  statement  to  the  chief  secretary 
of    the  Lord  Lieutenant,  or  other  chief   governor  or  governors  of 
Ireland,  if  such  person  shall  reside  in  Ireland,  or  if  in  Great  Britain, 
to  one  of  His  Majesty's  principal  Secretaries  of  State ;  and  in  case 
any  person  shall  offend  in  the  premises,  he  shall  forfeit  and  pay  to 
His  Majesty,  for  every  calendar  month  during  which  he  shall  remain 
in  the  United  Kingdom  without   having  delivered  such  notice   or 
statement,  as  is  herein-before  required,  the  sum  of  fifty  pounds. 

XXIX.  And  be  it  further  enacted,  that  if  any  Jesuit,  or  member 
of  any  such  religious  order,  community,  or  society,  as  aforesaid,  shall, 
after  the  commencement  of  this  act,  come  into  this  realm,  he  shall  be 
deemed  and  taken  to  be  guilty  of  a  misdemeanour,  and  being  thereof 
lawfully  convicted,  shall  be  sentenced  and  ordered  to  be  banished 
from  the  United  Kingdom  for  the  term  of  his  natural  life. 

(XXX.  Natural-born  subjects  being  Jesuits  may  return  into  the  kingdom 
and  be  registered.) 
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XXXI.  Provided  also,  .  .  .  That,  notwithstanding  any  thing  herein- 
before contained,  it  shall  be  lawful  for  any  one  of  His  Majesty's 
principal  Secretaries  of    State,  being  a  protestant,  by  a  licence  in 
writing,  signed  by  him,  to  grant  permission  to  any  Jesuit,  or  member 
of  any  such  religious  order,  community,  or  society  as  aforesaid,  to 
come  into  the  United  Kingdom,  and  to  remain  therein  for  such  period 
as  the  said  Secretary  of  State  shall  think  proper,  not  exceeding  in 
any  case  the  space  of  six  calendar  months ;  and  it  shall  also  be  lawful 
for  any  of  His  Majesty's  principal  Secretaries  of  State  to  revoke  any 
licence  so  granted  before  the  expiration  of  the  time  mentioned  therein, 
if  he  shall  think  so  fit.  ... 

XXXII.  And  be  it  further  enacted,  That  there  shall  annually  be 
laid  before  both  houses  of  parliament  an  account  of  all  such  licences 
as  shall  have  been  granted  for  the  purpose  herein-before  mentioned 
within  the  twelve  months  then  next  preceding. 

XXXIII.  And  be  it  further  enacted,  That  in  case  any  Jesuit,  or 
member  of  any  such  religious  order,  community,  or  society  as  afore- 
said, shall,  after  the  commencement  of  this  act,  within  any  part  of 
the  United  Kingdom,  admit  any  person  to  become  a  regular  ecclesi- 
astic, or  brother  or  member  of  any  such  religious  order,  community, 
or  society,  or  be  aiding  or  consenting  thereto,  or  shall  administer  or 
cause  to  be  administered,  .  .  .  any  oath,  vow,  or  engagement  purporting 
or  intending   to  bind   the   person   taking  the   same   to   the  rules, 
ordinances,  or  ceremonies  of    such  religious  order,   community,  or 
society,  every  person  offending  in  the  premises  in  England  or  Ireland 
shall  be  deemed  guilty  of  a  misdemeanour,  and  in  Scotland  shall  be 
punished  by  fine  and  imprisonment. 

XXXIV.  And  be  it  further  enacted,  That  in  case  any  person  shall, 
after  the  commencement  of  this  act,  within  any  part  of  this  United 
Kingdom,  be  admitted  or  become  a  Jesuit,  or  brother  or  member  of 
any  such  religious  order,  community,  or  society  aforesaid,  such  person 
shall  be  deemed  and  taken  to  be  guilty  of  a  misdemeanour,  and  being 
thereof  lawfully   convicted  shall  be  sentenced   and  ordered  to  be 
banished  from  the  United  Kingdom  for  the  term  of  his  natural  life. 

(XXXV.  The  party  offending  may  be  banished  by  the  King ;  and, 
XXXVI.,  if  at  large  after  three  months,  may  be  transported  for  life.) 

XXXVII.  Provided  always,  and  be  it  enacted,  That  nothing 
herein  contained  shall  extend  or  be  construed  to  extend  in  any  man- 
ner to  affect  any  religious  order,  community,  or  establishment  con- 
sisting of  females  bound  by  religious  or  monastic  vows. 
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(XXXVIII.  As  to  how  penalties  may  be  recovered.  XXXIX.  As  to 
alterations  in  the  present  session.  XL.  Act  to  take  effect  ten  days  after  it 
has  become  law.) 

(May,  C.H.E.  ii.  192,  iii.  162  d  seq.;  Rogers,  P.L.  iii.  47-63 ;  Walpole,  H.E. 
ii.  ch.  viil ;  Lecky,  H.E.  viii.  501  et  seq.;  Porritt,  U.H.C.  ii.  218-289.) 


XLVII 

THE  REFORM  ACT 

2  WiU.  IV.  Cap.  45,  1832. 

An  act  to  amend  the  representation  of  the  people  in  England  and 
Wales. 

Whereas  it  is  expedient  to  take  effectual  measures  for  correcting 
divers  abuses  that  have  long  prevailed  in  the  choice  of  members 
to  serve  in  the  commons  house  of  parliament,  to  deprive  many  incon- 
siderable places  of  the  right  of  returning  members,  to  grant  such 
privilege  to  large,  populous,  and  wealthy  towns,  to  increase  the  num- 
ber of  knights  of  the  shire  to  extend  the  elective  franchise  to  many 
of  his  Majesty's  subjects  who  have  not  heretofore  enjoyed  the  same, 
and  to  diminish  the  expense  of  elections ;  be  it  therefore  enacted  .  .  . 
That  each  of  the  boroughs  enumerated  in  the  schedule  marked  (A.)1 
to  this  act  annexed,  (that  is  to  say,)  Old  Sarum,  Newtown,  St. 
Michael's  or  Midshall,  Gatton,  Bramber,  Bossiney,  Dunwich,  Ludger- 
shall,  St.  Mawe's,  Beeralston,  West  Looe,  St.  Germain's,  Newport, 
Blechingley,  Aldborough,  Camelford,  Hindon,  East  Looe,  Corfe 
Castle,  Great  Bedwin,  Yarmouth,  Queenborough,  Castle  Rising,  East 
Grinstead,  Higham  Ferrars,  Wendover,  Weobly,  Winchelsea,  Tre- 
gony,  Haslemere,  Saltash,  Orford,  Callington,  Newton,  Ilchester, 
Boroughbridge,  Stockbridge,  New  Romney,  Hedon,  Plympton,  Sea- 
ford,  Heylesbury,  Steyning,  Whitchurch,  Wootton  Bassett,  Downton, 
Fowey,  Milbourne  Port,  Aldeburgh,  Minehead,  Bishop's  Castle, 
Okehampton,  Appleby,  Lostwithiel,  Brackley,  and  Amersham,  shall 
from  and  after  the  end  of  this  present  parliament  cease  to  return  any 
member  or  members  to  serve  in  parliament. 

II.  And  be  it  enacted  that  each  of  the  boroughs  enumerated  in  the 
schedule1  marked  (B.)  to  this  act  annexed,  (that  is  to  say,)  Peters- 
field,  Ashburton,  Eye,  Westbury,  Wareham,  Midhurst,  Woostock, 
Wilton,  Malmesbury,  Liskeard,  Reigate,  Hythe,  Droitwich,  Lyme 

1  Schedule  omitted.     See  p.  212. 
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Regis,  Launceston,  Shaftesbury,  Thirsk,  Christchurch,  Horsham, 
Great  Grimsby,  Calne,  Arundel,  St.  Ives,  Rye,  Clitheroe,  Morpetb, 
Helston,  North  Allerton,  Wallingford,  and  Dartmouth,  shall  from 
and  after  the  end  of  this  present  parliament  return  one  member  and 
no  more  to  serve  in  parliament. 

III.  And  be  it  enacted,  That  each  of  the  places  named  in  the 
schedule  marked1  (C.)  to  this  act  annexed,  (that  is  to  say,)  Man- 
chester,   Birmingham,    Leeds,    Greenwich,    Sheffield,    Sunderland, 
Devonport,  Wolverhampton,  Tower  Hamlets,  Finsbury,  Marylebone, 
Lambeth,  Bolton,  Bradford,  Blackburn,  Brighton,  Halifax,  Maccles- 
field,  Oldham,  Stockport,  Stoke-upon-Trent,  and  Stroud,  shall  for  the 
purposes  of  this  act  be  a  borough,  and  shall  as  such  borough  include 
the  place  or  places  respectively  which  shall  be  comprehended  within 
the  boundaries  of  such  borough,  as  such  boundaries  shall  be  settled 
and  described  by  an  act  to  be  passed  for  that  purpose  in  this  present 
parliament,  which  act,  when  passed,  shall  be  deemed  and  taken  to  be 
part  of  this  act  as  fully  and  effectually  as  if  the  same  were  incor 
porated  herewith ;  and  that  each  of  the  said  boroughs  named  in  the 
said  schedule  (C.)  shall  from  and  after   the   end  of  this   present 
parliament  return  two  members  to  serve  in  parliament. 

IV.  And  be  it  enacted,  That  each  of  the  places  named  in  the 
schedule  marked1  (D.)  to  this  act  annexed,  (that  is  to  say,)  Ashton- 
under-Lyne,  Bury,  Chatham,  Cheltenham,   Dudley,  Frome,  Gates- 
head,  Huddersfield,  Kidderminster,  Kendal,  Rochdale,  Salford,  South 
Shields,    Tynemouth,    "Wakefield,    Walsall,    Warrington,    Whitby, 
Whitehaven,  and  Merthyr  Tydvil,  shall  for  the  purposes  of  this  act 
be  a  borough,  and  shall  as  such  borough  include  the  place  or  places 
respectively  which  shall  be  comprehended  within  the  boundaries  of 
such  borough,  as  such  boundaries  shall  be  settled  and  described  by 
an  act  to  be  passed  for  that  purpose  in  this  present  parliament,  which 
act,  when  passed,  shall  be  deemed  and  taken  to  be  part  of  this  act  as 
fully  and  effectually  as  if  the  same  were  incorporated  herewith ;  and 
that  each  of  the  said  boroughs  named  in  the  said  schedule  (D.)  shall 
from  and  after  the  end  of  this  present  parliament  return  one  member 
to  serve  in  parliament. 

(V.  Boroughs  of  Shoreham,  Cricklade,  Aylesbury,  and  East  Eetford  to 
include  certain  denned  adjacent  districts.  VI.  Wey mouth  and  Melcombe 
Regis  to  return  two  members  only  ;  Peiiryn  to  include  Falmouth  ;  Sand- 
wich to  include  Deal  and  Walmer.  VII.-X.  Settlement  of  Boundaries  by 

1  Schedule  omitted.     See  p.  212. 


THE  REFORM   ACT  199 

annexed  schedules.  XI.  Description  of  the  returning  officers  for  the  new 
boroughs.  XII.-XVIII.  Redistribution  and  division  of  certain  counties  by 
annexed  schedules.) 

XIX.  And  be  it  enacted,  That  every  male  person  of  full  age,  and 
not  subject  to  any  legal  incapacity,  who  shall  be  seized  at  law  or  in 
equity  of  any  lands  or  tenements  of  copyhold  or  any  other  tenure 
whatever  except  freehold,  for  his  own  life,  or  for  the  life  of  another, 
or  for  any  lives  whatsoever,  or  for  any  larger  estate,  of  the  clear 
yearly  value  of  not  less  than  ten  pounds  over  and  above  all  rents  and 
charges  payable  out  of  or  in  respect  of  the  same,  shall  be  entitled  to 
vote  in  the  election  of  a  knight  or  knights  of  the  shire  to  serve 
in  any  future  parliament  for  the  county,  or  for  the  riding,  parts,  or 
division  of  the  county,  in  which  such  lands  or  tenements  shall  be 
respectively  situate. 

XX.  And  be  it  enacted,  That  every  male  of  full  age,  and  not  sub- 
ject to  any  legal  incapacity,  who  shall  be  entitled,  either  as  lessee  or 
assignee,  to  any  lands  or  tenements,  whether  of  freehold  or  any  other 
tenure  whatever,  for  the  unexpired  residue,  whatever  it  may  be,  of 
any  term  originally  created  for  a  period  of  not  less  than  sixty  years, 
(whether  determinable  on  a  life,  or  lives,  or  not,)  of  the  clear  yearly 
value  of  not  less  than  ten  pounds  over  and  above  all  rents  and 
charges  payable  out  of  or  in  respect  of  the  same,  or  for  the  unexpired 
residue,  whatever  it  may  be,  of  any  term  originally  created  for  a 
period  of  not  less  than  twenty  years,  (whether  determinable  on  a  life 
or  lives,  or  not,)  of  the  clear  yearly  value  of  not  less  that  fifty  pounds 
over  and  above  all  rents  and  charges  payable  out  of  or  in  respect  of 
the  same,  or  who  shall  occupy  as  tenant  any  lands  or  tenements  for 
which  he  shall  be  bona  fide  liable  to  a  yearly  rent  of  not  less  than 
fifty  pounds,  shall  be  entitled  to  vote  in  the  election  of  a  knight  or 
knights  of  the  shire  to  serve  in  any  future  parliament  for  the  county, 
or  for  the  riding,  parts,  or  division  of  the  county,  in  which  such 
lands  or    tenements  shall  be  respectively  situate ;  Provided  always, 
that  no  person  being  only  a  sub-lessee,  or  the  assignee  of  any  under- 
lease, shall  have  a  right  to  vote  in  such  election  in  respect  of  any 
such  term  of  sixty  years  or  twenty  years  as  aforesaid,  unless  he  shall 
be  in  the  actual  occupation  of  the  premises. 

XXI.  And  be  it  ...  enacted,  That  no  public  or  parliamentary 
tax,  nor  any  church  rate,  county  rate,  or  parochial  rate,  shall  be 
deemed  to  be  any  charge  payable  out  of  or  in  respect  of  any  lands  or 
tenements  within  the  meaning  of  this  act. 
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XXII.  And  be  it  enacted,  That  in  order  to  entitle  any  person  to 
vote  in  any  election  of  a  knight  or  knights  of  the  shire  or  other 
member  to  serve  in  any  future  parliament,  in  respect  of  any  messu- 
ages, lands,  or  tenements,  whether  freehold  or  otherwise,  it  shall  not 
be  necessary  that  the  same  shall  be  assessed  to  the  land  tax;  any 
statute  to  the  contrary  notwithstanding. 

XXIII.  And  be  it  enacted,  That  no  person  shall  be  allowed  to 
have  any  vote  in  the  election  of  a  knight  or  knights  of  the  shire  for 
or  by  reason  of  any  trust  estate  or  mortgage,  unless  such  trustee 
or  mortgagee  be  in  actual  possession  or  receipt  of  the  rents  and 
profits  of  the  same  estate,  but  that  the  mortgagor  or  cestuique  trust 
in  possession  shall  and  may  vote  for  the  same  estate  notwithstanding 
such  mortgage  or  trust. 

XXIV.  And  be  it  enacted,  That  notwithstanding  anything  herein- 
before contained  no  person  shall  be  entitled  to  vote  in  the  election  of 
a  knight  or  knights  of  the  shire  to  serve  in  any  future  parliament  in 
respect  of  his  estate  or  interest  as  a  freeholder  in  any  house,  ware- 
house, counting-house,  shop,  or  other  building  occupied  by  himself  or 
in  any  land  occupied  by  himself  together  with  any  house,  warehouse, 
counting-house,    shop,    or   other  building,   such   house,    warehouse, 
counting-house,  shop,  or  other  building  being,  either  separately,  or 
jointly  with  the  land  so  occupied  therewith,  of  such  value  as  would, 
according  to  the  provisions   hereinafter  contained,  confer  on   him 
the  right  of  voting  for  any  city  or  borough,  whether  he  shall  or  shall 
not  have  actually  acquired  the  right  to  vote  for  such  city  or  borough 
in  respect  thereof. 

XXV.  And  be  it  enacted,  That  notwithstanding  anything  herein- 
before contained  no  person  shall  be  entitled  to  vote  in  the  election  of 
a  knight  or  knights  of  the  shire  to  serve  in  any  future  parliament  in 
respect  of  his  estate  or  interest  as  a  copyholder  or  customary  tenant, 
or  tenant  in  ancient  demesne,  holding  by  copy  of    court  roll,    or 
as  such  lessee  or  assignee,  or  as  such  tenant  and  occupier  as  aforesaid, 
in  any  house,  warehouse,  counting-house,  shop  or  other  building, 
or  in  any  land  occupied  together  with  a  house,  warehouse,  counting- 
house,  shop,  or  other  building,  such  house,  warehouse,  counting-house, 
shop,  or  other  building  being,  either  separately,  or  jointly  with  the 
land  so  occupied  therewith,  of  such  value  as  would  according  to  the 
provisions   hereinafter   contained   confer  on  him   or   on  any  other 
person  the  right  of  voting  for  any  city  or  borough,  whether  he  or  any 
other  person  shall  or  shall  not  have  actually   acquired  the   right 
to  vote  for  any  such  city  or  borough  in  respect  thereof. 
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XXVI.  And  be  it  enacted,  That  notwithstanding  anything  herein- 
before contained  no  person  shall  be  entitled  to  vote  in  the  election  of 
a  knight  or  knights  of  the  shire  to  serve  in  any  future  parliament 
unless  he  shall  have  been  duly  registered  according  to  the  provisions 
hereinafter  contained ;    and  that  no  person  shall  be  so   registered 
in  any  year  in  respect  of  his  estate  or  interest  in  any  lands  or  tene- 
ments, as  a  freeholder,  copyholder,  customary  tenant,  or  tenant  in 
ancient  demesne,  unless  he  shall  have  been  in  the  actual  possession 
thereof,  or  in  the  receipt  of  the  rents  and  profits  thereof  for  his  own 
use,  for  six  calendar  months  at  least  next  previous  to  the  last  day  of 
July  in  such  year,  which  said  period  of  six  calendar  months  shall  be 
sufficient,  any  statute  to  the  contrary  notwithstanding;  and  that  no 
person  shall  be  so  registered  in  any  year,  in  respect  of  any  lands 
or  tenements  held  by  him  as  such  lessee  or  assignee,  or  as  such 
occupier  and  tenant  as  aforesaid,  unless  he  shall  have  been  in  the 
actual  possession  thereof,  or  in  the  receipts  of  the  rents  and  profits 
thereof  for  his  own  use,  as  the  case  may  require,  for  twelve  calendar 
months  next  previous  to  the  last  day  of  July  in  such  year :  Provided 
always,  that  where  any  lands  or  tenements,  which  would  otherwise 
entitle  the  owner,  holder,  or  occupier  thereof  to  vote  in  any  such 
election,  shall  come  to  any  person,  at  any  time  within  such  respective 
periods  of  six  or  twelve  calendar  months,  by  descent,  succession, 
marriage,  marriage  settlement,  devise,  or  promotion  to  any  benefice 
in  a  church,  or  by  promotion  to  any  office,  such  person  shall  be 
entitled  in  respect  thereof  to  have  his  name  inserted  as  a  voter  in  the 
election  of  a  knight  or  knights  of  the  shire  in  the  lists  then  next  to 
be  made  by  virtue  of  this  act  as  hereinafter  mentioned,  and,  upon 
his  being  duly  registered  according  to  the  provisions  hereinafter  con- 
tained, to  vote  in  such  election. 

XXVII.  And  be  it  enacted,  That  in  every  city  or  borough  which 
shall  return  a  member  or  members  to  serve  in  any  future  parliament, 
every  male  person  of  full  age,  and  not  subject  to  any  legal  incapacity, 
who  shall  occupy,  within  such  city  or  borough,  or  within  any  place 
sharing  in  the  election  for  such  city  or  borough,  as  owner  or  tenant, 
any  house,  warehouse,  counting-house,  shop,  or  other  building,  being, 
either  separately,  or  jointly  with  any  land  within  such  city,  borough, 
or  place  occupied  therewith  by  him  as  owner,  or  occupied  therewith 
by  him  as  tenant  under  the  same  landlord,  of  the  clear  yearly  value 
of  not  less  than  ten  pounds,  shall,  if  duly  registered  according  to  the 
provisions  hereinafter  contained,  be  entitled  to  vote  in  the  election  of 
a  member  or  members  to  serve  in  any  future  parliament  for  such  city 
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or  borough :  Provided  always,  that  no  such  person  shall  be  so  registered 
in  any  year  unless  he  shall  have  occupied  such  premises  as  aforesaid 
for  twelve  calendar  months  next  previous  to  the  last  day  of  July  in 
such  year,  nor  unless  such  person,  where  such  premises  are  situate  in 
any  parish  or  township  in  which  there  shall  be  a  rate  for  the  relief 
of  the  poor,  shall  have  been  rated  in  respect  of  such  premises  to  all 
rates  for  the  relief  of  the  poor  in  such  parish  or  township  made 
during  the  time  of  such  his  occupation  so  required  as  aforesaid,  nor 
unless  such  person  shall  have  paid,  on  or  before  the  twentieth  day  of 
July  in  such  year,  all  the  poor's  rates  and  assessed  taxes  which  shall 
have  become  payable  from  him  in  respect  of  such  premises  previously 
to  the  sixth  day  of  April  then  next  preceding :  Provided  also,  that 
no  such  person  shall  be  so  registered  in  any  year  unless  he  shall  have 
resided  for  six  calendar  months  next  previous  to  the  last  day  of  July 
in  such  year  within  the  city  or  borough,  or  within  the  place  sharing 
in  the  election  for  the  city  or  borough,  in  respect  of  which  city, 
borough,  or  place  respectively  he  shall  be  entitled  to  vote,  or  within 
seven  statute  miles  thereof  or  of  any  part  thereof. 

XXVIII.  And  be  it  enacted,  That  the  premises  in  respect  of  the 
occupation  of  which  any  person  shall  be  entitled  to  be  registered  in 
any  year,  and  to  vote  in  the  election  for  any  city  or  borough  as  afore- 
said, shall  not  be  required  to  be  the  same  premises,  but  may  be 
different  premises  occupied  in  immediate  succession  by  such  person 
during  the  twelve  calendar  months  next  previous  to  the  last  day  of 
July   in   such    year,   such   person   having  paid,   on   or   before   the 
twentieth  day  of  July  in  such  year,  all  the  poor's  rates  and  assessed 
taxes  which  shall  previously  to  the  sixth  day  of  April  then  next 
preceding   have  become  payable  from  him  in  respect  of   all  such 
premises  so  occupied  by  him  in  succession. 

XXIX.  And  be  it  enacted,  That  where  any  premises  as  aforesaid, 
in  any  such  city  or  borough,  or  in  any  place  sharing  in  the  election 
therewith,  shall  be  jointly  occupied  by  more  persons  than  one  as 
owners  or  tenants,  each  of  such  joint  occupiers  shall,  subject  to  the 
conditions  herein-before  contained  as  to  persons  occupying  premises 
in  any  such  city,  borough,  or  place,  be  entitled  to  vote  in  the  election 
for  such  city  or   borough,  in   respect  of   the   premises   so  jointly 
occupied,  in  case  the  clear  yearly  value  of  such  premises,  shall  be 
of  an  amount  which,  when  divided  by  the  number  of  such  occupiers, 
shall  give  a  sum  of  not  less  than  ten  pounds  for  each  and  every  such 
occupier,  but  not  otherwise. 
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(XXX.  Occupiers  may  demand  to  be  rated.) 

XXXI.  And  be  it  enacted,  That  in  every  city  or  town  being  a 
county  of  itself,  in  the  election  for  which  freeholders  or  burgage 
tenants,  either  with  or  without  any  superadded  qualification,  now 
have  a  right  to  vote,  every  such  freeholder  or  burgage  tenant  shall 
be  entitled  to  vote  in  the  election  of  a  member  or  members  to  serve 
in  all  future  parliaments  for  such  city  or  town,  provided  he  shall  be 
duly  registered  according  to  the  provisions  hereinafter  contained : 
but  that  no  such  person  shall  be  so  registered  in  any  year  in  respect 
of  any  freehold  or  burgage  tenement,  unless  he  shall  have  been  in 
the  actual  possession  thereof,  or  in  receipt  of  the  rents  and  profits 
thereof  for  his  own  use,  for  twelve  calendar  months  next  previous  to 
the  last  day  of  July  in  such  year  (except  where  the  same  shall  have 
come  to  him,  at  any  time  within  such  twelve  months,  by  descent,  suc- 
cession, marriage,  marriage  settlement,  devise,  or  promotion  to  any 
benefice  in  a  church,  or  to  any  office,)  nor  unless  he  shall  have 
resided  for  six  calendar  months  next  previous  to  the  last  day  of 
July  in  such  year  within  such  city  or  town,  or  within  seven  statute 
miles  thereof  or  of  any  part  thereof :  Provided  always,  that  nothing 
in  this  enactment  contained  shall  be  deemed  to  vary  or  abridge  the 
conditions  herein-before  made  relative  to  the  right  of  voting  for  any 
city  or  town,  being  a  county  of  itself,  in  respect  of  any  freehold 
for  life  or  lives :  Provided  also,  that  every  freehold  or  burgage 
tenement  which  may  be  situate  without  the  present  limits  of  any 
such  city  or  town  being  a  county  of  itself,  but  within  the  limits 
of  such  city  or  town,  as  the  same  shall  be  settled  and  described 
by  the  act  to  be  passed  for  that  purpose,  as  herein-before  mentioned, 
shall  confer  the  right  of  voting  in  the  election  of  a  member  or  mem- 
bers to  serve  in  any  future  parliament  for  such  city  or  town  in  the 
same  manner  as  if  such  freehold  or  burgage  tenement  were  situate 
within  the  present  limits  thereof. 

(XXXII.  Freemen  not  to  vote  in  boroughs  unless  resident ;  freemen 
created  since  March  1,  1831,  excluded,  with  provisos  as  to  the  freemen  of 
certain  boroughs.) 

XXXIII.  And  be  it  enacted,  That  no  person  shall  be  entitled  to 
vote  ...  for  any  City  or  Borough,  save  and  except  in  respect  of 
some  Eight  conferred  by  this  Act,  or  as  a  Burgess  or  Freeman  .  .  . 
or  as  a  Liveryman  ...  or  as  a  Freeholder  or  Burgage  Tenant,  as 
hereinbefore  mentioned  .  .  .  but  that  no  such  person  shall  be 
registered  unless  ...  he  shall  have  resided  for  six  calendar  months 
.  .  .  within  such  City  or  Borough  or  within  seven  statute  miles. 
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(XXXIV.  Provisions  as  to  freeholders  in  New  Shoreham,  Cricklade, 
Aylesbury,  or  East  Retford.) 

XXXV.  Provided  nevertheless,  and  be  it  enacted,  That  notwith- 
standing any  thing  herein-before  contained  no  person  shall  be  entitled 
to  vote  in  the  election  of  a  member  or  members  to  serve  in  any 
future  parliament  for  any  city  or  borough  (other  than  a  city  or  town 
being  a  county  of  itself,  in  the  election  for  which  freeholders  or 
burgage  tenants  have  a  right  to  vote  as  herein-before  mentioned,) 
in  respect  of  any  estate  or   interest  in  any  burgage  tenement  or 
freehold  which  shall  have  been  acquired  by  such  person  since  the 
first  day  of  March  one  thousand  eight  hundred  and  thirty-one,  unless 
the  same  shall  have  come  to  or  been  acquired  by  such  person,  since 
that  day,  and  previously  to  the  passing  of  this   act,  by   descent, 
succession,  marriage,  marriage  settlement,  devise,  or   promotion   to 
any  benefice  in  a  church,  or  by  promotion  to  any  office. 

XXXVI.  And  be  it  enacted,  That  no  person  shall  be  entitled 
to  be  registered  in  any  year  as  a  voter  in  the  election  of  a  member 
or   members   to  serve   in   any  future  parliament  for  any  city   or 
borough  who  shall  within  twelve  calendar  months  next  previous  to 
the  last  day  of  July  in  such  year  have  received  parochial  relief 
or  other  alms  which  by  the  law  of  parliament  now  disqualify  from 
voting  in  the  election  of  members  to  serve  in  parliament. 

XXXVII.  And  whereas  it  is  expedient  to  form  a  register  of  all 
persons  entitled  to  vote  in  the  election  of  a  knight  or  knights  of 
the  shire  to  serve  in  any  future  parliament,  and  that  for  the  purpose 
of  forming  such  register  the  overseers  of  every  parish  and  township 
should  annually  make  out  lists  in  the  manner  hereinafter  mentioned; 
be  it  therefore  enacted,  That  the  overseers  of  the  poor  of  every  parish 
and  township  shall  on  the  twentieth  day  of  June  in  the  present  and 
every  succeeding  year  cause  to  be  fixed  on  or  near  the  doors  of  all 
the  churches  and  chapels  within  such  parish  or  township,  or  if  there 
be  no  church  or  chapel  therein,  then  to  be  fixed  in  some  public  and 
conspicuous  situation  within  the  same  respectively,  a  notice  according 
to  the  form  numbered  1,  in  the  schedule1  (H.)  to  this  act  annexed, 
requiring  all  persons  who  may  be  entitled  to  vote  in  the  election 
of  a  knight  or  knights  of  the  shire  to  serve  in  any  future  parliament, 
in  respect  of  any  property  situate  wholly  or  in  part  in  such  parish 
or  township,  to  deliver  or  transmit  to  the  said  overseers  on  or  before 
the  twentieth  day  of  July  in  the  present  and  in  every  succeeding  year 
a  notice  of  their  claim  as  such  voters  according  to  the  form  numbered 

1  Schedule  omitted. 
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2,  in  the  said  schedule  (H.),  or  to  the  like  effect :  Provided  always, 
that  after  the  formation  of  the  register  to  be  made  in  each  year,  as 
herein-after  mentioned,  no  person  whose  name  shall  be  upon  such 
register  for  the  time  being  shall  be  required  thereafter  to  make  any 
such  claim  as  aforesaid,  as  long  as  he  shall  retain  the  same  qualifica- 
tion, and  continue  in  the  same  place  of  abode  described  in  such 
register. 

XXXVIII.  And  be  it  enacted,  That  the  overseer  of  the  poor  of 
every  parish  and  township  shall  on  or  before  the  last  day  of  July  in 
the  present  year  make  out  or  cause  to  be  made  out,  according  to  the 
form  numbered  3,  in  the  said  schedule  (H.)  an  alphabetical  list  of  all 
persons  who  shall  claim  as  aforesaid  to  be  inserted  in  such  list  as 
voters  in  the  election  of  a  knight  or  knights  of  the  shire,  to  serve 
for  the  county,  or  for  the  riding,  parts,  or  division  of  the  county 
wherein  such  parish  or  township  lies,  in  respect  of  any  lands  or 
tenements  situate  wholly  or  in  part  within  such  parish  or  township ; 
and  that  the  said  overseers  shall  on  or  before  the  last  day  of  July  in 
any  succeeding  year  make  out  or  cause  to  be  made  out  a  like  list, 
containing  the  names  of  all  persons  who  shall  be  upon  the  register 
for  the  time  being  as  such  voters,  and  also  the  names  of  all  persons 
who  shall  claim  as  aforesaid  to  be  inserted  in  such  last-mentioned  list 
as  such  voters :  and  in  every  list  so  to  be  made  by  the  overseers  as 
aforesaid  the  Christian  name  and  surname  of  every  person  shall  be 
written  at  full  length,  together  with  the  place  of  his  abode,  the 
nature  of  his  qualification,  and  the  local  or  other  description  of  such 
lands  or  tenements,  as  the  same  are  respectively  set  forth  in  his  claim 
to  vote,  and  the  name  of  the  occupying  tenant,  if  stated  in  such 
claim :  and  the  said  overseers  if  they  shall  have  reasonable  cause  to 
believe  that  any  person  so  claiming  as  aforesaid,  or  whose  name  shall 
appear  in  the  register  for  the  time  being,  is  not  entitled  to  vote  in 
the  election  of  a  knight  or  knights  of  the  shire  for  the  county,  or  for 
the  riding,  parts,  or  division  of  the  county  in  which  their  parish  or 
township  is  situate,  shall  have  power  to  add  the  words  "  objected  to  " 
opposite  the  name  of  every  such  person  on  the  margin  of  such  list ; 
and  the  said  overseers  shall  sign  such  list,  and  shall  cause  a  sufficient 
number  of  copies  of  such  list  to  be  written  or  printed,  and  to  be 
fixed  on  or  near  the  doors  of  all  the  churches  or  chapels  within  their 
parish  or  township,  or  if  there  be  no  church  or  chapel  therein,  then 
to  be  fixed  up  in  some  public  and  conspicuous  situation,  within  the 
same  respectively,  on  the  two  Sundays  next  after  such  list  shall  have 
been  made ;  and  the  said  overseers  shall  likewise  keep  a  true  copy  of 
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such  list,  to  be  perused  by  any  person  without  payment  of  any  fee, 
at  all  reasonable  hours  within  the  two  first  weeks  after  such  lists 
shall  have  been  made :  Provided  always,  that  every  precinct  or  place, 
whether  extra-parochial  or  otherwise,  which  shall  have  no  overseers 
of  the  poor,  shall  for  the  purpose  of  making  out  such  list  as  aforesaid 
be  deemed  to  be  within  the  parish  or  township  adjoining  thereto, 
such  parish  or  township  being  situate  within  the  same  county,  or  the 
same  riding,  parts,  or  division  of  a  county,  as  such  precinct  or  place ; 
and  if  such  precinct  or  place  shall  adjoin  two  or  more  parishes  or 
townships,  so  situate  as  aforesaid,  it  shall  be  deemed  to  be  within 
the  least  populous  of  such  parishes  according  to  the  last  census  for 
the  time  being ;  and  the  overseers  of  the  poor  of  every  such  parish 
or  township  shall  insert  in  the  list  for  their  respective  parish  or 
township  the  names  of  all  persons  who  shall  claim  as  aforesaid  to 
be  inserted  therein  as  voters  in  the  election  of  a  knight  or  knights  of 
the  shire  to  serve  for  the  county,  or  for  the  riding,  parts,  or  division 
of  the  county,  in  which  such  precinct  or  place  as  aforesaid  lies,  in 
respect  of  any  lands  or  tenements  situate  wholly  or  in  part  within 
such  precinct  or  place. 

(XXXIX. -LIX.  Provisions  as  to  objections  to  names  on  the  lists,  the 
revision  of  the  lists  by  barristers  appointed  by  the  Judges  of  Assize, 
their  remuneration,  the  keeping  of  the  lists,  and  as  to  the  identification  of 
voters  who  names  appear  on  the  lists.) 

LX.  Provided  also,  .  .  .  That,  upon  petition  to  the  House  of 
Commons,  complaining  of  an  undue  election  or  return  of  any  member 
or  members  to  serve  in  parliament,  any  petitioner,  or  any  person 
defending  such  election  or  return,  shall  be  at  liberty  to  impeach  the 
correctness  of  the  register  of  voters  in  force  at  the  time  of  such 
election,  by  proving  that  in  consequence  of  the  decision  of  the  barris- 
ter who  shall  have  revised  the  lists  of  voters  from  which  such  register 
shall  have  been  formed  the  name  of  any  person  who  voted  at  such 
election  was  improperly  inserted  or  retained  in  such  register,  or 
the  name  of  any  person  who  tendered  his  vote  at  such  election 
improperly  omitted  from  such  register ;  and  the  select  committee 
appointed  for  the  trial  of  such  petitions  shall  alter  the  poll  taken  at 
such  election  according  to  the  truth  of  the  case,  and  shall  report  their 
determination  thereupon  to  the  house,  and  the  house  shall  thereupon 
carry  such  determination  into  effect,  and  the  return  shall  be  amended, 
or  the  election  declared  void,  as  the  case  may  be,  and  the  register 
corrected  accordingly,  or  such  other  order  shall  be  made  as  to  the 
house  shall  seem  proper. 
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(LXI.  Sheriffs  of  the  counties  divided  by  the  Act  to  fix  the  time  of, 
and  to  preside  at,  the  elections.) 

LXII.  And  be  it  enacted,  That  at  every  contested  election  of 
a  knight  or  knights  to  serve  in  any  future  parliament  for  any  county, 
or  for  any  riding,  parts,  or  division  of  a  county,  the  polling  shall 
commence  at  nine  o'clock  in  the  forenoon  of  the  next  day  but  two 
after  the  day  fixed  for  the  election,  unless  such  next  day  but  two 
shall  be  Saturday  or  Sunday,  and  then  on  the  Monday  following,  at 
the  principal  place  of  election,  and  also  at  the  several  places  to 
be  appointed  as  hereinafter  directed  for  taking  polls ;  and  such 
polling  shall  continue  for  two  days  only,  such  two  days  being 
successive  days ;  (that  is  to  say,)  for  seven  hours  on  the  first  day  of 
polling,  and  for  eight  hours  on  the  second  day  of  polling;  and  no 
poll  shall  be  kept  open  later  than  four  o'clock  in  afternoon  of  the 
second  day ;  any  statute  to  the  contrary  notwithstanding. 

LXIII.  And  be  it  enacted,  That  the  respective  counties  in  Eng- 
land and  Wales,  and  the  respective  ridings,  parts,  and  divisions 
of  counties,  shall  be  divided  into  convenient  districts  for  polling,  and 
in  each  district  shall  be  appointed  a  convenient  place  for  taking  the 
poll  at  all  elections  of  a  knight  or  knights  of  the  shire  to  serve  in  any 
future  parliament,  and  such  districts  and  places  for  taking  the  poll 
shall  be  settled  and  appointed  by  the  act  to  be  passed  in  this  present 
parliament  for  the  purpose  of  settling  and  describing  the  divisions  of 
the  counties  enumerated  in  the  schedule  marked  (F.)  to  this  act 
annexed :  provided  that  no  county,  nor  any  riding,  parts,  or  division, 
of  a  county,  shall  have  more  than  fifteen  districts  and  respective 
places  appointed  for  taking  the  poll  for  such  county,  riding,  parts,  or 
division. 

LXIV.  And  be  it  enacted,  That  at  every  contested  election  for 
any  county,  or  riding,  parts  or  division  of  a  county,  the  sheriff,  under 
sheriff,  or  sheriffs  deputy  shall,  if  required  thereto  by  or  on  behalf  of 
any  candidate,  on  the  day  fixed  for  the  election,  and  if  not  so 
required  may,  if  it  shall  appear  to  him  expedient,  cause  to  be  erected 
a  reasonable  number  of  booths  for  taking  the  poll  at  the  principal 
place  of  election,  and  also  at  each  of  the  polling  places  so  appointed 
as  aforesaid,  and  shall  cause  to  be  affixed  on  the  most  conspicuous 
part  of  each  of  the  said  booths  the  names  of  the  several  parishes, 
townships,  and  places  for  which  such  booth  is  respectively  allotted ; 
and  no  person  shall  be  admitted  to  vote  at  any  such  election  in 
respect  of  any  property  situate  in  any  parish,  township,  or  place, 
except  at  the  booth  so  allotted  for  such  parish,  township,  or  place, 
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and  if  no  booth  shall  be  so  allotted  for  the  same,  then  at  any  of  the 
booths  for  the  same  district ;  and  in  case  any  parish,  township,  or 
place  shall  happen  not  to  be  included  in  any  of  the  districts  to 
be  appointed,  the  votes  in  respect  of  any  property  situate  in  any 
parish,  township,  or  place  so  omitted  shall  be  taken  at  the  principal 
place  of  election  for  the  county,  or  riding,  parts,  or  division  of  the 
county,  as  the  case  may  be. 

(LXV.,  LXVI.  Provision  as  to  sheriffs'  deputies,  custody  of  the  poll 
books,  and  the  final  declaration  of  the  poll  in  counties.) 

LXVII.  And  be  it  enacted,  That  at  every  contested  election  of  a 
member  or  members  to  serve  in  any  future  parliament  for  any  city  or 
borough  in  England,  except  the  borough  of  Monmouth,  the  poll  shall 
commence  on  the  day  fixed  for  the  election,  or  on  the  next  following, 
or  at  the  latest  on  the  third  day,  unless  any  of  the  said  days  shall  be 
Saturday  or  Sunday,  and  then  on  the  Monday  following,  the  particu- 
lar day  for  the  commencement  of  the  poll  to  be  fixed  by  the  return- 
ing officer ;  and  such  polling  shall  continue  for  two  days  only,  such 
two  days  being  successive  days,  (that  is  to  say,)  for  seven  hours 
on  the  first  day  of  polling,  and  for  eight  hours  on  the  second  day  of 
polling ;  and  that  the  poll  shall  on  no  account  be  kept  open  later 
than  four  o'clock  in  the  afternoon  of  the  second  day ;  any  statute  to 
the  contrary  notwithstanding. 

LXVIII.  And  be  it  enacted,  That  at  every  contested  election  of  a 
member  or  members  to  serve  in  any  future  parliament  for  any  city  or 
borough  in  England,  except  the  borough  of  Monmouth,  the  returning 
officer  shall,  if  required  thereto  by  or  on  behalf  of  any  candidate,  on 
the  day  fixed  for  the  election,  and  if  not  required  may,  if  it  shall 
seem  to  him  expedient,  cause  to  be  elected  for  taking  the  poll  at  such 
election,  different  booths  for  different  parishes,  districts,  or  parts  of 
such  city  or  borough,  which  booths  may  be  situate  either  in  one 
place  or  in  several  places,  and  shall  be  so  divided  and  allotted  into 
compartments  as  to  the  returning  officer  shall  seem  most  convenient, 
so  that  no  greater  number  than  six  hundred  shall  be  required  to  poll 
at  any  one  compartment;  and  the  returning  officer  shall  appoint  a 
clerk  to  take  the  poll  at  each  compartment,  and  shall  cause  to  be 
fixed  on  the  most  conspicuous  part  of  each  of  the  said  booths  the 
names  of  the  several  parishes,  districts,  and  parts  for  which  such 
booth  is  respectively  allotted;  and  no  person  shall  be  admitted  to 
vote  at  any  such  election,  except  at  the  booth  allotted  for  the  parish, 
district,  or  part  wherein  the  property  may  be  situate  in  respect  of 
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which  he  claims  to  vote,  or  in  case  he  does  not  claim  to  vote  in 
respect  of  property,  then  wherein  his  place  of  abode  as  described  in 
the  register  may  be ;  but  in  case  no  booth  shall  happen  to  be  pro- 
vided for  any  particular  parish,  district  or  part  as  aforesaid,  the  votes 
of  persons  voting  in  respect  of  property  situate  in  any  parish,  dis- 
trict, or  part  so  omitted,  or  having  their  place  of  abode  therein,  may 
be  taken  at  any  of  the  said  booths,  and  the  votes  of  freemen  residing 
out  of  the  limits  of  the  city  or  borough  may  be  taken  at  any  of  the 
said  booths;  and  public  notice  of  the  situation,  division,  and  allot- 
ment of  the  different  booths  shall  be  given  two  days  before  the 
commencement  of  the  poll  by  the  returning  officer ;  and  in  case  the 
booths  shall  be  situated  in  different  places,  the  returning  officer  may 
appoint  a  deputy  to  preside  at  each  place  ;  and  at  every  such  election 
the  poll  clerks  at  the  close  of  each  day's  poll  shall  enclose  and  seal 
their  several  poll  books,  and  shall  publicly  deliver  them,  so  enclosed 
and  sealed,  to  the  returning  officer  or  his  deputy,  who  shall  give 
a  receipt  for  the  same,  and  shall,  on  the  commencement  of  the  poll 
on  the  second  day,  deliver  them  back,  so  enclosed  and  sealed,  to  the 
persons  from  whom  he  shall  have  received  the  same;  and  every 
deputy  so  receiving  any  such  poll  books,  on  the  final  close  of  the  poll 
shall  forthwith  deliver  or  transmit  the  same,  so  enclosed  and  sealed, 
to  the  returning  officer,  who  shall  receive  and  keep  all  the  poll  books 
unopened  until  the  following  day,  unless  such  day  be  Sunday,  and 
then  till  the  Monday  following,  when  he  shall  openly  break  the  seals 
thereon,  and  cast  up  the  number  of  votes  as  they  appear  on  the 
several  books,  and  shall  openly  declare  the  state  of  the  poll,  and 
make  proclamation  of  the  member  or  members  chosen,  not  later  than 
two  o'clock  in  the  afternoon  of  the  said  day :  Provided  always,  that 
the  returning  officer,  or  his  lawful  deputy  may,  if  he  think  fit, 
declare  the  final  state  of  the  poll,  and  proceed  to  make  the  return 
immediately  after  the  poll  shall  have  been  lawfully  closed  :  Provided 
also,  that  no  nomination  shall  be  made  or  election  holden  of  any 
member  for  the  city  or  borough,  in  any  church,  chapel,  or  other 
place  of  public  worship. 

(LXIX.  Polling  districts  for  Shoreham,  Cricklade,  Aylesbury,  and  East 
Retford.) 

LXX.  And  be  it  enacted,  That  nothing  in  this  act  contained  shall 
prevent  any  sheriff  or  other  returning  officer,  or  the  lawful  deputy  of 
any  returning  officer,  from  closing  the  poll  previous  to  the  time  fixed 
by  this  act,  in  any  case  where  the  same  might  have  been  lawfully 
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closed  before  the  passing  of  this  act ;  and  that  where  the  proceedings 
at  any  election  shall  be  interrupted  or  obstructed  by  any  riot  or  open 
violence,  the  sheriff  or  other  returning  officer,  or  the  lawful  deputy  of 
any  returning  officer,  shall  not  for  such  cause  finally  close  the  poll, 
but,  in  case  the  proceedings  shall  be  so  interrupted  or  obstructed  at 
any  particular  polling  place  or  places,  shall  adjourn  the  poll  at  such 
place  or  places  only  until  the  following  day,  and  if  necessary  shall 
further  adjourn  the  same  until  such  interruption  or  obstruction  shall 
have  ceased,  when  the  returning  officer  or  his  deputy  shall  again 
proceed  to  take  the  poll  at  such  place  or  places ;  and  any  day  whereon 
the  poll  shall  have  been  so  adjourned  shall  not,  as  to  such  place 
or  places,  be  reckoned  one  of  the  two  days  of  polling  at  such  election 
within  the  meaning  of  this  act;  and  whenever  the  poll  shall  have 
been  so  adjourned  by  any  deputy  of  any  sheriff  or  other  returning 
officer,  such  deputy  "shall  forthwith  give  notice  of  such  adjournment 
to  the  sheriff  or  returning  officer,  who  shall  not  finally  declare  the 
state  of  the  poll,  or  make  proclamation  of  the  member  or  members 
chosen,  until  the  poll  so  adjourned  at  such  place  or  places  as  afore- 
said shall  have  been  finally  closed,  and  delivered  or  transmitted  to 
such  sheriff  or  other  returning  officer;  anything  herein-before  con- 
tained to  the  contrary  notwithstanding. 

(LXXI.-LXXVII.  Detailed  regulations  as  to  the  conduct  of  elections.) 

LXXVIII.  Provided  always,  and  be  it  enacted,  That  nothing  in 
this  act  contained  shall  extend  to  or  in  any  wise  affect  the  election  of 
members  to  serve  in  parliament  for  the  universities  of  Oxford  or 
Cambridge,  or  shall  entitle  any  person  to  vote  in  the  election  of 
members  to  serve  in  parliament  for  the  city  of  Oxford  or  town 
of  Cambridge  in  respect  of  the  occupation  of  any  chambers  or 
premises  in  any  of  the  colleges  or  halls  of  the  universities  of  Oxford 
or  Cambridge. 

LXXIX.  And  be  it  enacted,  That  throughout  this  act  wherever 
the  words  "city  or  borough,"  "cities  or  boroughs,"  may  occur,  those 
words  shall  be  construed  to  include,  except  there  be  something  in  the 
subject  or  context  manifestly  repugnant  to  such  construction,  all 
towns  corporate,  cinque  ports,  districts,  or  places  within  England 
and  Wales  which  shall  be  entitled  after  this  act  shall  have  passed 
to  return  a  member  or  members  to  serve  in  parliament,  other  than 
counties  at  large,  and  ridings,  parts,  and  divisions  of  counties  at 
large,  and  shall  also  include  the  town  of  Berwick  upon  Tweed ;  and 
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the  words  "  returning  officer  "  shall  apply  to  every  person  or  persons 
to  whom,  by  virtue  of  his  or  their  office,  either  under  the  present  act, 
or  under  any  law,  custom  or  statute,  the  execution  of  any  writ  or 
precept  doth  or  shall  belong  for  the  election  of  a  member  or  members 
to  serve  in  parliament,  by  whatever  name  or  title  such  person  or 
persons  may  be  called;  and  the  words  "parish  or  township"  shall 
extend  to  every  parish,  township,  vill,  hamlet,  district,  or  place 
maintaining  its  own  poor;  and  the  words  "overseers  of  the  poor" 
shall  extend  to  all  persons  who  by  virtue  of  any  office  or  appoint- 
ment shall  execute  the  duties  of  overseers  of  the  poor,  by  whatever 
name  or  title  such  persons  may  be  called,  and  in  whatsover  manner 
they  may  be  appointed,  and  that  all  matters  by  this  act  directed 
to  be  done  by  the  overseers  of  a  parish  or  township  may  be  lawfully 
done  by  the  major  part  of  such  overseers,  and  that  when  any  notice 
is  by  this  act  required  to  be  given  to  the  overseers  of  any  parish  or 
township,  it  shall  be  sufficient  if  such  notice  shall  be  delivered  to 
any  one  of  such  overseers,  or  shall  be  left  at  his  place  of  abode,  or  at 
his  office  or  other  place  for  transacting  parochial  business,  or  shall  be 
sent  by  the  post,  addressed  by  a  sufficient  direction,  to  the  overseers 
of  the  particular  parish  or  township,  or  to  any  one  of  them,  either  by 
their  or  his  particular  Christian  name  and  surname,  or  by  their  or  his 
name  of  office;  and  that  all  provisions  in  this  act  relative  to  any 
matters  to  be  done  by  or  with  regard  to  justices  of  the  peace  for 
counties,  or  sessions  of  the  peace  for  counties,  or  clerks  of  the  peace 
for  counties,  or  treasurers  of  counties,  shall  extend  to  the  justices, 
sessions,  clerks  of  the  peace,  and  treasurers  of  the  several  ridings  of 
Yorkshire  and  parts  of  Lincolnshire,  and  that  the  clerk  of  the  peace 
for  the  time  being  for  the  borough  of  Newport  in  the  Isle  of  Wight 
shall  for  the  purposes  of  this  act  be  deemed  and  taken  to  be  the 
clerk  of  the  peace  for  the  county  of  the  Isle  of  Wight,  and  that  all 
the  said  respective  justices,  sessions,  and  clerks  of  the  peace  shall 
have  power  to  do  the  several  matters  required  by  this  act,  as  well 
within  places  of  exclusive  jurisdiction  as  without ;  and  that  no  mis- 
nomer Jor  inaccurate  description  of  any  person  or  place  named  or 
described  in  any  schedule  to  this  act  annexed,  or  in  any  list  or 
register  of  voters,  or  in  any  notice  required  by  this  act,  shall  in  any- 
wise prevent  or  abridge  the  operation  of  this  act  with  respect  to  such 
person  or  place,  provided  that  such  person  or  place  shall  be  so  desig- 
nated in  such  schedule,  list,  register  or  notice  as  to  be  commonly 
understood. 
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(LXXX.  Provisions  if  the  Boundary  Act  be  not  law  by  June  20,  1832. 

LXXXI.  Voting  to  take  place  without  registration  if  a  dissolution  fol- 
lows the  Boundary  Act  before  registration  has  been  effected. 

LXXXII.  Regulation  for  counties  and  boroughs  in  the  event  of  a 
dissolution  preceding  the  passing  of  the  Boundary  Act.) 

SUMMARY  OF  SCHEDULES  ANNEXED  TO  THE  ACT 

A.  Fifty-five  boroughs  returning  two  members,  Higham  Ferrers  re- 
turning one  member,  disfranchised  (see  §  1). 

B.  Thirty  boroughs  returning  two  members  deprived  of  one  member  (§  2). 

C.  Twenty -two  cities  and  boroughs  given  two  members  (§  3). 

D.  Twenty  boroughs  given  one  member  (§  4). 

E.  List  of  places  sharing   in  members  with  their  shire-towns  and 
counties. 

E.  2.  List  of  places  sharing  in  members  with  places  from  which  the 
seven  miles  are  calculated. 

F.  Schedule  of  divided  counties. 

F.  2.  Schedule  of  counties  returning  three  members. 
Q.  Schedule  of  cities  and  towns  included  in  counties. 
H.-L.  Forms  of  lists  and  notices. 

(See  May,  C.H.E.  i.  390-458 ;  Hansard,  P.D.  third  series,  xii. ;  Anson, 
L.C.  i.  72-134 ;  Clarendon  Press  Historical  Atlas,  plates  23,  24 ;  Spencer 
Walpole,  H.E.  iii.  176  et  seq.;  Porritt,  U.H.C.  i.  1-117.) 

PROTESTS   OF  THE  LORDS 

(The  introduction  and  passing  of  the  Keform  Bill  occasioned  several 
lengthy  and  important  protests  from  the  dissentient  peers.  In  the 
annexed  text  an  attempt  has  been  made,  by  eliminating  the  repetition  of 
arguments  common  to  all  the  protests,  to  reproduce  the  substance  of  the 
leading  objections  recorded.  The  full  text  and  signatures  will  be  found 
in  the  Lords  Journals  and  Rogers,  op.  cit..  to  which  the  student  is  referred. 
As  to  the  proposed  creation  of  peers,  and  the  measures  taken  by  the  King, 
see  especially  The  Correspondence  of  William  and  Earl  Grey ;  Anson,  L.C.  i. 
191  and  329  ;  Roebuck,  History  of  the  Whig  Ministry,  331  et  seq.) 

Because  I  cannot  consider  the  changes  made  by  this  Bill  in  the 
representation  of  the  people  as  founded  upon  the  acknowledged 
principles  of  the  Constitution,  or  tending  to  uphold  the  just  rights 
and  prerogatives  of  the  Crown,  and  to  give  security  to  the  liberties  of 
the  people. 

Because  I  think  that  this  Bill  cannot  be  a  final  adjustment  as 
to  the  representation  of  the  people,  and  that  it  must,  by  the 
operation  of  the  principles  upon  which  it  is  founded,  lead  to  further 
dangerous  changes  in  the  Constitution,  bringing  into  imminent  hazard 
the  monarchy  and  the  prerogatives  of  the  Crown,  and  consequently, 
the  rights  and  liberties  of  the  people. 
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Because  this  Bill  appears  to  me  calculated  to  introduce  unnecessarily 
into  the  Constitution  of  the  House  of  Commons  an  increase  of 
democratical  influence,  not  called  for  by  any  increase  of  influence 
in  the  other  branches  of  the  Legislature.  .  .  . 

.  .  .  Because  having  observed  the  great  anxiety  with  which  the 
laws  and  customs  of  the  realm  have  for  ages  held  sacred  the  rights  of 
property  and  other  vested  rights,  I  cannot  agree  to  the  unqualified 
and  unconditional  destruction  by  this  Bill  of  such  rights. 

(Signed  by  Lord  Eldon  and  thirty-one  Peers.) 

Because  the  elective  franchise  is  by  this  Bill  unequal,  and  unjustly 
distributed.  .  .  . 

Because  by  this  Bill  the  influence  of  the  landed  interest  is 
destroyed,  by  its  giving  a  majority  of  the  members  taken  from  those 
boroughs  which  usually  supported  that  interest,  to  the  great  towns, 
and  by  its  depriving  it  of  the  county  representation,  by  allowing  the 
inhabitants  of  represented  towns  to  vote  for  knights  of  the  shire  for 
estates  within  such  towns. 

Because,  although  the  preamble  to  the  Bill  states  that  one  of  its 
objects  is  to  prevent  abuses  at  elections,  no  provision  is  made  for  the 
prevention  of  any  one  abuse.  .  .  . 

(Signed  by  Lords  Wynford  and  Kenyon.) 

Because  the  Bill,  changing  the  constituency  of  every  county,  city 
and  borough,  disfranchising  with  injustice,  in  many  cases  enfranchis- 
ing with  impolicy  or  partiality,  leaving  or  creating  as  many  incon- 
gruities as  it  attempts  to  correct,  opening  many  new  questions  and 
settling  none,  contains  within  itself  the  elements  of  further  change, 
and  thus  tends  to  continue  an  agitation  destructive  of  the  comfort  of 
society,  and  fatal  to  the  prosperity  of  the  country. 

(Signed  by  Lord  Ellenborough  and  sixteen  Peers.) 

Because  we  object  to  the  shameful  mode  by  which  a  majority  was 
obtained  for  the  second  reading  and  subsequent  stages  of  the  Bill; 
the  most  scandalous  arts  of  seduction  and  menace  having  been  resorted 
to  in  order  to  effect  the  purpose.  .  .  .  Because,  by  the  proceedings 
enumerated,  the  royal  authority  has  been  extended  for  purposes  not 
contemplated  by  law,  and  the  King  has  been  advised  and  induced  to 
control  and  to  coerce  the  free  deliberations  of  the  House  of  Lords, 
whereby  the  dignity  and  character  of  the  House  have  been  grievously 
impaired,  and  its  rights,  privileges,  and  independence  have  been 
alarmingly  outraged,  and  most  unconstitutionally  violated.  .  .  . 

(Signed  by  the  Duke  of  Newcastle,  Lords  Kenyon  and  Abingdon.) 
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Because  the  principles  of  this  Bill  are  carried  to  an  extent  that 
will  give  an  undue  preponderance  to  the  popular  branch  of  the 
Legislature,  and  by  thereby  endangering  the  privileges  of  this  House, 
and  the  legitimate  power  and  prerogatives,  of  the  Crown,  may  in 
the  end  destroy  that  balance,  on  the  maintenance  of  which  depend 
the  existence  of  the  Constitution  and  of  the  settled  institutions 
of  the  country.  .  .  . 

(Signed  by  Lord  Melros  and  fourteen  Peers.) 

We  protest  against  the  doctrine  that  any  individual  or  corporate 
body  can  be  justly  deprived  of  any  rights  which  have  been  legally 
enjoyed  .  .  .  either  delinquency  must  have  been  proved,  or  com- 
pensation must  have  been  given,  before  the  sacrifice  was  exacted ; 
upon  this  principle  Parliament  proceeded  in  approving  the  purchase 
of  the  heritable  jurisdictions  in  Scotland,  and  in  a  more  recent  and 
analogous  instance,  compensation  was  given  to  individuals  and  to 
corporate  bodies  in  Ireland,  for  the  deprivation  of  their  right  of 
returning  members.  .  .  . 

(Signed  by  Lord  Mansfield  and  twenty-four  Peers.) 

Because  by  the  ancient  laws  and  constitution  of  this  realm  the 
House  of  Peers  is  entitled  to  exercise  a  free  and  uncontrolled 
judgment  in  framing,  altering  and  amending  Bills  in  Parliament, 
before  they  can  attain  the  validity  of  law,  and  because  the  said 
privilege  has  been  invaded  and  rendered  of  none  effect  by  the  un- 
constitutional advice  given  to  his  Majesty  (advice  which  is  not  denied 
by  his  servants)  to  create  peers  in  sufficient  numbers  to  control  the 
decision  of  this  House,  and  consequently  to  secure  an  unconstitutional 
majority  in  favour  of  this  measure. 

(Signed  by  Lord  Salisbury  and  twenty-seven  Peers.) 

Because  some  of  the  enactments  of  this  Bill  are  to  be  carried  into 
execution  by  calling  for  aid  (and  that  in  not  a  few  cases  largely)  on 
that  fund  which,  under  the  denomination  of  poor  rates,  is  levied  for 
the  maintenance  and  support  of  the  aged,  the  infirm  and  the  needy 
.  .  .  and  in  all  instances,  must  females,  and  those   otherwise  dis- 
qualified, be  thus   exposed  to  a  partial  and  arbitrary  tax  on  the 
property  that  they  occupy  or  possess.  .  .  . 
(Signed  by  Lord  Malmesbury  and  ten  Peers.) 
(Lords  Journals,  June  4,  1832  ;  Rogers,  P.L.  iii.  84-107.) 
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XLVIII 

THE  PREROGATIVE  OF  MERCY 

7  Will.  IV.  and  1  Viet.  Cap.  77,  1837. 

"  Whereas  it  is  expedient  to  assimilate  the  Practice  of  the  Central 
Criminal  Court  to  other  Courts  of  Criminal  Judicature  within  the 
Kingdom  of  England  and  "Wales  with  respect  to  offenders  liable  to  the 
punishment  of  Death  "  :  Be  it  therefore  enacted  hy  the  Queen's  Most 
Excellent  Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  That  from  and  after  the 
passing  of  this  Act  it  shall  not  be  necessary  that  any  Report  should 
be  made  to  Her  Majesty,  Her  Heirs  and  Successors,  in  the  Case  of 
any  Prisoner  convicted  before  the  said  Central  Criminal  Court,  and 
now  under  Sentence  of  Death,  or  who  may  be  hereafter  convicted 
before  such  court  and  sentenced  to  the  like  Punishment,  previously  to 
such  sentence  being  carried  into  execution :  any  Law,  Usage,  or 
Custom  to  the  contrary  notwithstanding.  .  .  . 

VI.  Provided  always,  and  be  it  enacted,  That  nothing  in  this  Act 
contained  shall  affect  Her  Majesty's  Koyal  Prerogative  of  Mercy.  .  .  . 


II 
CASES 


SKINNEK   v.   THE   EAST    INDIA   COMPANY 
18  Charles  II.,  1666. 

[This  case,  like  that  of  Shirley  v.  Fogg  (see  p.  230),  raised  important 
issues  as  to  the  royal  prerogative,  parliamentary  privilege,  and  the  juris- 
diction of  the  House  of  Lords,  and  caused  a  violent  quarrel  between  the 
two  Houses  of  Parliament.  The  facts  are  clearly  explained  in  Hallam, 
C.H.  iii.  21.  Significant  points  are :  (1)  the  reference  of  the  Petition  of 
Thomas  Skinner  for  redress  by  the  King  in  Council  to  the  House  of  Lords ; 
(2)  the  determination  of  the  Lords  to  act  on  the  reference  and  to  exercise 
an  original  jurisdiction  in  a  civil  case  ;  (3)  the  opposition  of  the  Commons 
to  this  claim,  the  counter-assertion  of  their  privilege,  and  their  champion- 
ship of  the  cause  of  the  East  India  Company.  The  sharp  quarrel  between 
the  two  Houses  lasted  from  .November,  1666,  to  February  22,  16?g  ;  and 
when  it  threatened  to  block  all  business,  was  only  ended  by  the  inter- 
vention of  the  King,  who  persuaded  both  Houses  to  drop  the  quarrel  and 
erase  all  records  of  it  from  their  respective  journals.  It  is  noticeable  that 
in  the  printed  journals  those  of  the  Commons  give  the  King's  Speech  and 
the  resolution  adopted,  whereas  those  of  the  Lords  show  a  blank.  Further, 
owing  to  the  completeness  with  which  the  Lords  obliterated  the  records, 
their  printed  journals  invariably  represent  all  references  to  the  dispute  by 
a  row  of  asterisks.  But  with  the  help  of  the  MS.  Minute  Book  and  other 
papers,  these  have  now  been  deciphered,  and  are  printed  in  H.M.C.R.  viii. 
App.  pp.  107,  165-174,  which  should  be  consulted  by  all  who  desire  full 
information.  Though  the  Lords  technically  refused  to  waive  their  original 
claim  as  a  fact,  they  ceased  henceforward  to  claim  or  exercise  an  original 
jurisdiction  in  civil  cases  where  the  parties  were  Commoners,  See  generally 
Hallam,  op.  cit. ;  Pike,  H.L.  272-307  ;  Hargrove,  H.J.L.  (Preface) ;  S.T. 
vi.  710-770 ;  Hatsell,  Precedents,  iii.  ;  Hunter,  H.B.D.  ii.  ;  Macqueen, 
A.J.L.  1-17,  81-90.  Brief  notes  of  the  debates  will  be  found  in  Grey's 
Debates,  vol.  i.] 
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Whereas  upon  the  petition  of  Thomas  Skinner  merchant,  setting 
forth  his  sufferings  under  the  barbarous  oppressions  of  the  East  India 
Company,  his  majesty  was  graciously  pleased  by  order  of  the  27th 
of  August  last  to  defer  the  clearing  of  the  matter  for  erecting  a  court 
to  determine  affairs  of  this  nature  till  the  second  meeting  of  this 
board  at  Whitehall,  and  in  regard  the  said  Company  have  slighted 
the  orders  of  this  Board,  and  not  complied  with  any  references  or 
mediations,  designing  to  wear  out  the  Petitioner's  life  in  tedious 
attendances ;  he  did  by  his  Petition  this  day  read  at  the  board, 
humbly  pray  that  the  said  Court  may  be  now  erected  to  relieve  the 
petitioner  according  to  justice,  and  put  a  period  to  his  grievances : 
Whereupon  his  majesty  present  in  Council  did  order,  That  his  grace 
the  Lord  Archbishop  of  Canterbury,  the  Lord  Chancellor,  Lord  Privy 
Seal,  and  the  lord  Ashley  do  send  for  the  Governor  and  some  of  the 
Members  of  the  East  India  Company,  to  treat  with  them  and  to 
induce  them  to  give  the  said  Mr.  Skinner  such  reasonable  satisfaction 
as  may  in  some  measure  be  answerable  to  the  loss  and  damage  he 
hath  suffered  under  them.  (Signed)  JOHN  NICHOLAS. 

March  23,  1866.— (S.T.  vi.  711.) 

ii 

To  the  Honourable  the  Commons  of  England  in  Parliament 
assembled :  The  humble  petition  of  the  Governor  and  Company 
of  the  Merchants  of  London,  trading  to  the  East  Indies. 

Humbly  sheweth : 

That  Thomas  Skinner  lately  exhibited  a  Petition  to  the  right 
honourable  the  Lords  spiritual  and  temporal  in  Parliament  assembled, 
against  your  Petitioners  (many  of  which  are  and  were  members 
of  this  honourable  House,  when  the  said  Petition  was  exhibited)  for 
injuries  pretended  to  be  done  by  your  Petitioners'  factor  in  the  East 
Indies  ...  all  which  matters  (excepting  what  concerns  the  island) 
are  matters  clearly  determinable  in  his  majesty's  ordinary  courts 
of  law,  as  by  the  judges  attending  their  lordships,  hath  been  resolved 
and  reported :  And  for  the  island  the  same  is  parcel  of  the  dominions 
of  a  foreign  prince,  and  so  the  right  thereof  only  determinable  by 
the  laws  of  that  prince.  That  though  the  Petitioners  did  humbly 
tender  a  plea  to  their  lordships,  for  that  the  Petition  was  in  nature 
of  an  original  complaint  (concerning  commoners  only)  and  not 
brought  to  their  lordships  by  Writ  of  Error,  or  Bill  of  Review,  or 
any  way  of  Appeal,  and  that  the  matters  therein  were  relievable  in 
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the  courts  of  Westminster  Hall  .  .  .  yet  their  lordships  have  been 
pleased  not  only  to  give  a  hearing  in  all  the  matters  in  the  said 
Petition  contained,  but  have  denied  to  grant  the  Petitioners  a  com- 
mission, or  so  much  as  time  to  send  for  their  witnesses  now  inhabiting 
upon  the  place,  where  the  injuries  were  pretended  to  be  done,  and 
without  whose  testimony  it  was  impossible  for  the  Petitioners  to 
make  their  defence.  That  upon  the  said  hearing,  their  lordships 
were  further  pleased  to  appoint  a  Committee  to  assess  damages  against 
your  Petitioners,  which  Committee  is  now  proceeding  thereon  ac- 
cordingly, whereby  several  members  of  this  honourable  house,  who 
are  of  the  said  Company  as  well  as  other  your  Petitioners,  may  be 
highly  detrimented.  All  which  proceedings,  as  your  humble  Peti- 
tioners humbly  submit  to  your  honourable  judgments,  are  against  the 
laws  and  statutes  of  this  nation,  and  custom  of  Parliament.  In 
tender  consideration  whereof,  and  forasmuch  as  these  unusual  and 
extraordinary  proceedings  of  their  lordships  are  not  only  grievous  to 
your  petitioners  at  present,  but  may  also  be  a  precedent  of  ill  con- 
sequence to  all  the  Commons  of  England  hereafter,  and  forasmuch  as 
your  petitioners  have  no  way  of  relief  in  this  case  than  by  making 
their  humble  addresses  to  this  honourable  house,  your  Petitioners  do 
therefore  most  humbly  pray,  that  your  honours  will  be  pleased  to 
take  the  premises  into  your  grave  consideration,  and  to  interpose 
with  their  lordships  for  your  Petitioners'  relief  therein,  in  such  way 
and  manner  as  to  your  great  wisdoms  shall  seem  meet.  And  your 
Petitioners,  as  in  duty  bound,  shall  pray,  etc. 

Signed  by  the  Order,  and  in  the  name  of  the  said  Governor  and 
Company,  ROBERT  BLACKBORNE,  Sec. 

The  Lords  voted  this  Petition  "to  be  a  scandalous  Libel  against  the 
House  of  Peers." 

in 
RESOLUTIONS  OF  THE  HOUSE  OF  LORDS 

(1)  That  the  House  of  Commons  entertaining  the  scandalous  petition 
of  the  East  India  Company  against  the  Lords  House  of  Parliament, 
and  their  proceedings,  examinations,  and  votes  thereupon  had  and 
made,  are  a  breach  of  the  privileges  of  the  House  of  Peers,  and  con- 
trary to  the  fair  correspondency  which  ought  to  be  between  the  two 
Houses  of  Parliament,  and  unexampled  in  former  times. 

(2)  That  the  House  of  Peers  taking  cognizance  of  the  cause  of 
Thomas  Skinner  merchant,  a  person  highly  oppressed  and  injured  in 
East  India  by  the  Governor  and  company  of  merchants  of  London 
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trading  thither,  and  over-ruling  the  plea  of  the  said  Company,  and 
adjudging  £5,000  damages  thereupon  against  the  said  Governor  and 
Company,  is  agreeable  to  the  laws  of  the  land,  and  well  warranted  by 
the  law  and  custom  of  Parliament,  and  justified  by  many  parliamen- 
tary precedents,  ancient  and  modern. 


RESOLUTIONS  OF  THE  HOUSE  OF  COMMONS 

(1)  That  the  proceedings  of  the  House  of  Lords,  upon  the  petition 
of  Thomas  Skinner,  merchant,  against  the  governor  and  company 
of  merchants  of  London  trading  to  the  East  Indies,  Sir  William 
Thompson,  and  several  other  members  of  the  House  of  Commons, 
are  a  breach  upon  the  privilege  of  the  House  of  Commons. 

(2)  That  the  House  of  Lords  assuming  and  exercising  a  jurisdiction, 
and  taking  cognizances  of  the  matters  set  forth  and  complained  of  in 
the  petition  of  Thomas  Skinner,  Merchant  .  .  .  and  their  Lordships' 
over-ruling  of  the  plea  of  the  said  Governor  and  Company,  put  into 
the  jurisdiction  of  the  said  House  of  Lords;  the  said  cause  coming 
before  the  House  originally  only  upon  the  complaint  of  the  said 
Thomas  Skinner,  and  the  matters  in  the  said  petition  complained  of, 
concerning  the  taking  away  of  the  said  petitioner's  ship  and  goods, 
and  assaulting  his  person,  being  relievable  in  the  ordinary  courts  of 
lawj  is  contrary  to  the  law  of  the  land,  and  tends  to  the  depriving 
QJLthe  jBubJect_of_  the  benefit  of  the  known  law,  and  the  introducing 
of  an  arbitrary  way  of  proceeding. 

(3)  That  the  House  of  Lords,  in  the  cause  depending  before  them, 
upon  the  petition  of  Thomas   Skinner  .  .  .  allowing   of  affidavits 
taken  before  masters  of  the  Chancery,  and  a  judge  of  the  Admiralty, 
as  proof  in  the  said  cause,  wherein  also  the  Governor  and  Company 
had   no   liberty   to    cross-examine    the    said   persons   making   such 
affidavits ;  and  the  House  of  Lords  not  granting  a  commission  to  the 
said  Governor  and  Company  for  the  examination  of  their  witnesses, 
the  same  being  desired  by  the  said  Governor  and  Company  is  illegal, 
and  a  grievance  to  the  subject. 

Resolved. — That  whospeyer^shall ,  be  aiding  or  assisting  in  putting 
the  order  or  sentence  of  the  House  of  Lords,  in  the  case  of  Thomas 
SJdnner  jigainst  the  East  India  Company,  in  execution,  shall  be 
deemed  a  betrayer  of  the  rights  and  liberties  of  the  Commons_  of 
England,  and  an  infringer  of  the  privileges  of  this  House. 

(May  9,  1669.) 
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t 

(1)  That  it  is  an  inherent  right  of  every  Commoner  of  England,  to 
prepare  and  present  petitions  to  the  House  of  Commons,  in  case  of 
grievance,  and  the  House  of  Commons  to  receive  the  same. 

(2)  That  it  is  the  undoubted  Kight  and  Privilege  of  the  House  of 
Commons  to  judge  and  determine  touching  the  nature  and  matter  of 
such  petitions,  how  far  they  _are_fjt_qr  unfit  to  be  received. 

(3)  That  no  Court  whatsoever  hath  power  to  judge  or  censure  any 
petition  prepared  for,  or  presented^tpj  the^ _  House  of :  J3ommons,  and 
received  by  them,  unless  transmitted  from  thence,  or  the  matter  coin- 
plained  of  by  them. 

(4)  Whereas  a  petition  by  the  Governor  and  Company  of  Merchants 
trading  to  East  India  was  presented  to  the  House  of  Commons  by 
Sir  Samuel  Barnardiston  and  others,  complaining  of  grievances  therein 
— which  the  Lords  have  censured,  under  the  notion  of  a  scandalous 
paper  or  libel — the  said  censure  and  proceeding  of  the  Lords^against 
the  said  Sir  Samuel  Barnardiston  are  contraryjto,  and  in  subversion 
of,  the  Rights  and  Privileges  of  the  House  of  Commons,  and  Liberties 
of  the  Commons  of  England. 

(5)  That  the  continuance  upon  record  of  the  judgment  given  by  the 
Lords,  and  complained  of  by  the  House  of  Commons,  in  the  last  session 
of  this  Parliament,  in  the  case  of  Thomas  Skinner  and  the  East  India 
Company,  is  prejudicial  to  the  Eights  of  the  Commoners  of  England. 

(December  7,  1669.) 

THE  KING'S  SPEECH 

My  Lords  and  Gentlemen, 

I  did  very  earnestly  recommend  to  you,  the  other  day,  that 
you  would  not  suffer  any  differences  between  yourselves  to  be  revived. 
...  I  remember  very  well,  that  the  case  of  Skinner  was  first  sent  by 
me  to  the  Lords.  I  have,  therefore,  thought  myself  concerned  to  offer 
to  you,  what  I  judge  the  best  and  safest  way  to  put  an  end  to  the 
difference;  and,  indeed,  I  can  find  no  other.  I  will  myself  give 
present  order  to  raze  all  Records  and  Entries  of  this  matter,  both  in  the 
Council-books  and  in  the  Exchequer ;  and  do  desire  you  to  do  the  like 
in  both  Houses,  that  no  memory  may  remain  of  this  dispute  between 
you.  And  then,  I  hope,  all  future  apprehensions  will  be  secured. 

Resolved. — That,  in  obedience  to  His  Majesty's  command,  in  his 
speech,  .a  Razure  or  Vacat  be_made_,  in  the  Journals  of  this  House, 
of  all  the  matters  therein  contained,  relating  to  the  business  between 
the  East  India  Company  and  Skinner  which  was  accordingly  done  in 
the  House. 

(C.J.  February  22, 1669.) 
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IV 

It  hath  already  heen  observed  to  your  Lordships,  that  this  cause 
is  not  negatively;  to  wit,  it  comes  not  before  your  Lordships  as 
matter  of  evidence  to  the  King,  nor  as  matter  of  favour,  but  is 
brought  to  you  by  way  of  complaint,  by  one  Commoner  against 
gnother,^s  supposing  your  Lordships  to  be  proper  judges,  prima 
tnstantia,  to  hear  and  determine  the  cause,  as  it  hath  been  summarily, 
and  without  such  legal  trial  as  by  Law  ought  to  have  been  had  in 
such  a  case.  The  Common  Law  is  that  ...  by  which  Justice  is  to 
b&  administered,  and  whatever  is  done  without  this  Law,  by  way 
ofjudgment,  is  done  againstjt.  .  .  .  The  grand  work  of  all  which  I 
shall  farther  say  is  expressed  in  the  vote  itself,  that  the  suit  is  a 
common  plea,  it  concerns  not  the  King  in  his  interest,  jior  any  crime 
.  .  .  and  "jt  common  person "  in  this  matter  is  every  person  under 
the  King,  noble  or  ignoble  .  .  .  and  it  extends  to  ecclesiastical  as 
well  as  secular  jurisdictions  and  interests.  .  .  .  This  being  premised, 
I  say,  non  recurritur  ad  extraordinarium  remedium  nisi  deftciente 
ordinario.  The  Petitioner  might  have  had  his  ordinary  remedy_in 
the  inferior  Courts  .  .  .  and  therefore  need  not,  nor  ought,  to  fly  to 
an  unusual  and  extraordinary  remedy.  ...  By  this  way  of  proceed- 
ing, the  subject  loses  that  legal  and  indifferent  way  of  trial,  which 
the  Law  hath  provided  for  him,  by  Jurors  of  his  own  condition, 
which  is  as  much  his  right,  yea  his  birth  right  and  inheritance,  as  his 
lands  are.  .  .  .  This  way  of  trial  is  his  fence  and  protection  against 
all  storms  of  power  .  .  .  therefore  the  Commons  are  careful  (even) 
to  jealousy,  that  this  their  liberty  and  buckler  be  not  taken  from 
them.  .  .  .  But  by  this  way  of  proceeding  before  your  Lordships  all 
these  advantages  are  lost,  for  the  trial  of  fact  and  of  Law,  the  office 
oj^the  Judge  and  Juror,  are  confounded.  .  .  .  Again,  in  case  an 
error  be  committed  in  the  proceedings,  be  the  same  ever  so  un- 
just, whether  in  fact,  or  in  Law  .  .  .  yet  he  is  without  all 
remedy  in  the  way  of  proceeding.  .  .  .  Again;  the  way  of  proceeding 
summarily  by  English  Petition,  and  without  trial  by  Jury,  is  against 
several  Statutes  and  Declarations  in  Parliament  by  the  Lords  them- 
selves. (Here  are  examined  at  length  9  Hen.  III.  ch.  29,  "  Magna 
Charta";  5  Edw.  III.  ch.  3,  25;  6  Edw.  III.  ch.  4,  42;  Edw.  III. 
ch.  2,  4;  Hen.  IV.  ch.  23,  15,  etc.)  I  next  say,  thisj>owei 'now 
Claimed  and  used  in  this  case  by  the  Lords,  is  a  lessening  or  "  em- 
blemissement "  of  the  King's  Royalty,  to  use  the  words  of  the  Act, 
since  ...  if  either  party  hath  cause  to  complain  in  Parliament 
of  the  Judgment  as  erroneous,  he  cannot  do  it  by  petition  in  Parlia- 
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ment,  but  must  bring  a  writ  of  error  in  Parliament  in  the  King's 
name,  and  under  the  King's  seal  to  authorise  the  party's  complaint, 
and  the  jurisdiction  of  the  Lords,  and  of  the  Court.  .  .  .  This  is  not 
a  formality  only,  but  the  ill  inferences  and  consequences  drawn  from 
the  neglect  of  it  go  farther  than  at  first  sight  appears,  viz.  that  the 
subject,  on  original  petition  to  him,  should  have  jurisdiction  over  the 
estate  and  person  of  his  fellow-subject.  .  .  .  Now  the  question  in  the 
writ  of  error  before  the  Lords  is  this  regularly,  viz.  admitting  all  facts 
to  be  as  they  are  alleged,  whether  the  Law  be  as  is  adjudged  in  the 
inferior  Courts,  or  that  the  proceedings  have  been  otherwise  than  by 
Law  they  ought  to  have  been.  ...  It  is  considerable  to  the  Lords 
themselves,  whether  this  jurisdiction  be  not  as  disadvantageous  to 
themselves  as  to  the  Commoners ;  let  them  consider  whether  it  be  not 
most  for  the  interest  and  safety  of  their  estates  for  them  to  be  tried 
by  Jurors  sworn  ...  to  be  tried  there,  where  if  injustice  be  done, 
redress  may  be  had,  or  there  where,  if  wrong  be  done,  it  shall  be  to 
the  day  of  doom.  .  .  .  Last  of  all,  it  is  clear  that  where  the  jurisdic- 
tion is  changed,  the  Law  is  changed,  as  appears  bj  all  the  instances 
of  trial,  appeal,  proceeding,  judgment,  and  execution,  fact  and  law, 
.equity  and  law,  all  blended  together,  and  indifferent  and  arbitrary. 

(From   Serjeant  Maynard's  Speech,   to  the   Lords  on  behalf  of   the 
Commons.     C.J.  Ap.  17,  1671,  and  Grey's  Debates,  i.  446-462.) 


II 

BUSHELL'S    CASE 
22  Charles  II.,  1670. 

[Edward  Bushell  had  been  one  of  a  jury  who  acquitted  William  Penn 
and  William  Mead  at  the  Old  Bailey  Sessions,  and  had  been  fined  by  the 
Recorder  40  marks,  and  committed  in  default  of  payment  to  prison.  The 
return  to  a  writ  of  habeas  corpus  stated  that  the  prisoner  was  committed 
for  finding  "  contra  plenam  et  manifestam  evidentiam,  et  contra  directionem 
curias  in  materia  legist  Chief  Justice  Vaughan,  in  a  luminous  and 
historic  judgment,  the  salient  passages  of  which  are  given  in  the  excerpt, 
ruled  that  the  return  was  insufficient  and  thereby  established  the  im- 
munity of  the  jury  from  fines  for  their  verdict.  On  the  importance  of  the 
case  with  reference  to  the  liberty  of  the  subject,  and  the  various  legal  points 
arising  out  of  it  see  Hallam,  C.H.  iii.  9  et  seq. ;  Broom,  C.L.  115  et  seq. ; 
S.T.  vi.  967  et  seq.,  999  et  seq.;  Forsyth,  History  of  Trial  by  Jury; 
Hawkins,  Pleas  of  the  Crown,  ii.] 
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The  king's  writ  of  Habeas  Corpus,  dat.  9  die  Novembris,  22 
Car.  2,  issued  out  of  this  court  directed  to  the  then  Sheriffs  of 
London,  to  have  the  body  of  Edward  Bushell,  by  them  detained  in 
Prison,  together  with  the  day  and  cause  of  his  caption  and  detention, 
on  Friday  then  next  following,  before  this  court,  to  do  and  receive  as 
the  court  should  consider;  as  also  to  have  then  the  said  writ  in 
court.  .  .  . 

In  the  present  case  it  is  returned,  That  the  prisoner,  being  a  jury- 
man,  among  others  charged  at  the  Sessions  Court  of  the  Old  Bailey, 
^  try  the  issue  between  the  king,  and  Penn,  and  Mead,  upon  an  in- 
dictment for  assembling  unlawfully  and  tumultuously,  did  "contra 
plenam  et  manifestam  evidentiam,"  openly  given  in  court,  acquit  the 
prisoners  indicted,  in  contempt  of  the  king,  etc. 

The  court  hath  no  knowledge  by  this  return,  whether  the  evidence 
given  were  full  and  manifest,  or  doubtful,  lame,  and  dark,  or,  indeed, 
evidence  at  all  material  to  the  issue,  because  it  is  not  returned  what 
evidence  in  particular,  and  as  it  was  delivered,  was  given.  For  it  is 
not  possible  to  judge  of  that  i.ghtly,  which  is  not  exposed  to  a  man's 
judgment.  But  here  the  evidence  given  to  the  jury  is  not  exposed  at 
all  to  this  court,  but  the  judgment  of  the  Court  of  Sessions  upon 
that  evidence  is  only  exposed  to  us;  who  tell  us  it  was  full  and 
manifest.  But  our  judgment  ought  to  be  grounded  upon  our  own 
inferences  and  understandings,  and  not  upon  theirs. 

It  was  said  by  a  learned  judge,  If  the  jury  might  be  fined  for 
finding  against  manifest  evidence,  the  return  was  good,  though  it  did 
not  impress  what  the  evidence  particularly  was,  whereby  the  court 
might  judge  of  it,  because  returning  all  the  evidence  would  be  too 
long.  A  strange  reason  :  For  if  the  law  allow  me  remedy  for  wrong 
imprisonment,  and  that  must  be  by  judging  whether  the  cause  of  it 
were  good,  or  not,  to  say  the  cause  is  too  long  to  be  made  known,  is  to 
say  the  law  gives  a  remedy  which  it  will  not  let  me  have,  or  I  must 
be  wrongfully  imprisoned  still,  because  it  is  too  long  to  know  that  I 
ought  to  be  freed?  What  is  necessary  to  amend,  the  law  allows  is 
never  too  long.  "Non  sunt  longa  quibus  nihil  est  quod  demere 
possis,"  is  as  true  as  any  axiom  of  Euclid.  Besides,  one  manifest 
evidence  returned  had  sufficed,  without  returning  all  the  evidence. 
But  the  other  judges  were  not  of  his  mind. 

If  the  return  had  been,  That  the  jurors  were  committed  by  an 
order  of  the  Court  of  Sessions,  because  they  did,  "minus  juste," 
acquit  the  persons  indicted.  Or  because  they  did,  "contra  legem," 
acquit  the  persons  indicted.  Or  because  they  did,  "  contra  sacramen- 
tum  suum,"  acquit  them. 
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The  judges  cannot  upon  the  present  more  judge  of  the  legal  cause 
of  their  commitment,  than  they  could  if  any  of  these  causes,  as 
general  as  they  are,  had  been  returned  for  the  cause  of  their  commit- 
ment. And  the  same  argument  may  be  exactly  made  to  justify  any 
of  these  returns,  had  they  been  made  as  to  justify  the  present  return, 
they  being  equally  as  legal,  equally  as  certain,  and  equally  as  far  from 
possessing  the  court  with  the  truth  of  the  cause  :  and  in  what  condi- 
tion should  all  men  be  for  the  just  liberty  of  their  persons,  if  such 
causes  should  be  submitted  sufficient  causes  to  remand  persons  to 
prison.  .  .  . 

I  woulo^  know  whether  any  thingjbe  more  common  than  for  two 
men  students,  barristers  or  judges,  to  deduce  contrary  and  opposite 
conclusions  out  of  the  same  case  in  law  1  And  is  there  any  difference 
that  two  men  should  infer  distinct  conclusions  from  the  same  testi- 
mony? Is  anything  more  known  than  that  the  same  author,  and 
place  in  that  author,  is  forcibly  urged  to  maintain  contrary  conclu- 
sions, and  the  decision  hard,  which  is  in  the  right?  Is  anything 
more  frequent  in  the  controversies  of  religion,  than  tojress  the  same 
text  for  opposite  tenets?  How  then  comes  it  to  pass  that  two 
persons  may  not  apprehend  with  reason  and  honesty,  what  a  witness, 
or  many,  say,  to  prove  in  the  understanding  of  one  plainly  one  thing, 
but  in  the  apprehension  of  the  other,  clearly  the  contrary  thing? 
Must  jherefore  one  of  these  merit  fine  and  imprisonment,  because 
_h£_djojjh_that Lwhich  Jie  cannot  otherwise  _do,^reserving  Jiis  oath  and 
integrity  ?  And  this  often  is  the__case_of  the  judge  and  jury. 

I  conclude  therefore,  That  this  return,  charging  the  prisonergjbo 
have  acquitted  Penn  and  Mead^  against  full  and  manifest  evidence, 
first  and  next,  without  saying  that  they  did^  knew  and  believe  that 
evidence  to  be  full  and  manifest  against  the  indicted  persons,  is  no 
cause  of  fine  or  imprisonment. 

And  by  the  way  I  must  here  note,  That  the  Verdict  of  a  Jury, 
and  the  Evidence  of  a  Witness  are  very  different  things,  in  the  truth 
and  falsehood  of  them  :  a  witness  swears  but  to  what  he  hath  heard 
or ,  seen,  generally  or  more  largely,  to  what  hath  fallen  under  his 
senses.  But  a  juryman  swears  to  what  he  can  infer  and  conclude 
from  the  testimony  of  such  witnesses,  by  the  act  and  force  of  his 
understanding,  to  be  the  fact  inquired  after,  which  differs  nothing  in 
the  reason,  though  much  in  the  punishment,  from  what  a  judge,  out 
of  various  cases  considered  by  him,  infers  to  be  the  law  in  the  ques- 
tion before  him.  .  .  .  The  words,  that  the  jury  did  acquit,  against 
the  direction  of  the  court,  in  matter  of  law,  literally  taken,  and  de 
piano,  are  insignificant  and  not  intelligible,  for  no  issue  can  be  joined 
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of  in  matter  of  law,  no  jury  can  be  charged  with  the  trial  of  matter 
in  law  barely,  no  evidence  ever  was,  or  can  be  given  to  a  jury  of 
what  is  law,  or  not;  nor  no  such  oath  can  be  given  to,  or  taken  by, 
t^jury,  to  try  matter  in  Jaw;  nor  no  attaint  can  lie  for  such  a  false 
oath  ...  if  the  judge  having  heard  the  evidence  given  in  court  (for 
he  knows  no  other)  shall  tell  the  jury,  upon  this  evidence,  The  law  is 
for  the  plaintiff,  or  for  the  defendant,  and  you  are  under  the  pain  of 
fine  and  imprisonment  to  find  accordingly,  then  the  jury  ought  of 
duty  so  to  do  .  .  .  for  if  the  judge,  from  the  evidence,  shall  by  his 
own  judgment  first  resolve  upon  any  trial  what  the  fact  is,  and  so 

t  knowing  the  fact,  shall  then  resolve  what  the  law  is,  and  order  the 
jury  penally  to  find  accordingly,  what  either  necessary  or  convenient 
l/VA><  usesjcan  be  fancied  of  juries,  or  to  continue  trials  by  them  at  all? 

.  .  .  And  how  the  jury  should,  in  any  other  manner,  according  to 
the  course  of  trials  used,  find  against  the  direction  of  the  court  in 
matter  of  law,  is  really  not  conceptible.  .  .  . 

But  the  reasons  are,  I  conceive,  most  clear,  that  the  judge  could 
not,  nor  can  fine  and  imprison  the  jury  in  such  cases. 

Without  a  fact  agreed,  it  is  as  impossible  for  a  judge,  or  any  other, 
tp  know  the  law  relating  to  that  fact  or  direct^oncerning  j^_as  to 
know  an  accident  that  hath  no  subject. 

Hence  it  follows,  that  the  judge  can  never  direct  what  the  law  is 
in  any  matter  controverted,  without  first  knowing  the  fact ;  and  then 
it  follows,  that  without  his  previous  knowledge  of  the  fact,  the  jury 
cannot  go  against  his  direction  in  law,  for  he  could  not  direct. 

But  the  judge,  qua  judge,  cannot  know  the  fact  possibly  but  from 
the  evidence  which  the  jury  have,  but  (as  will  appear)  he  can  never 
know  what  evidence  the  jury  have,  and  consequently  he  cannot  know 
the  matter  of  fact,  nor  punish  the  jury  for  going  against  their 
evidence,  when  he  cannot  know  what  their  evidence  is. 

It  is  true,  if  the  jury  were  to  have  no  other  evidence  for  the  fact, 
but  what  is  deposed  in  court,  the  judge  might  know  their  evidence, 
and  the  fact  from  it,  equally  as  they,  and  so  direct  what  the  law  were 
in  the  case,  though  even  then  the  judge  and  jury  might  honestly 
differ  in  the  result  from  the  evidence,  as  well  as  two  judges  may, 
which  often  happens.  But  the  evidence  which  the  jury  have  is  much 
other  than  that :  for — 

(1)  Being  returned  of  the  vicinage,  whence  the  cause  of  action 
ariseth,  the  law  supposeth  them  thence  to  have  sufficient  knowledge 
to  try  the  matter  in  issue  (and  so  they  must)  though  no  evidence 
were  given  on  either  side  in  court,  but  to  this  evidence  the  judge  is  a 
stranger. 
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(2)  They  may  have  evidence  from  their  ,own  personal  knowledge, 
by  which  they  may  be  assured,  and  sometimes  are,  that  what  is 
deposed  in  court,   is   absolutely  false :  but  to  this  the  judge  is  a 
stranger,  and  he  knows  no  more  of  the  fact  than  he  hath  learned  in 
court,   and   perhaps  by  false  depositions,  and  consequently  knows 
nothing. 

(3)  The  jury  may  know  the  witnesses  to  be  stigmatized  and  infamous, 
which  may  be  unknown  to  the  parties,  and  consequently  to  the  court. 

(4)  In  many  cases  the  jury  are  to  have  views  necessarily,  in  many, 
by  consent,  for  their  better  information ;  as  to  this  evidence  likewise 
the  judge  is  a  stranger. 

(5)  If  they  do  follow  his  direction,  they  may  be  attainted  and  the 
judgment  reversed  for  doing  that,  which  if  they  had  not  done,  they 
should  have  been  fined  and  imprisoned  by  the  judge  which  is  un- 
reasonable. 

(6)  If  they  do  not  follow  his  direction,  and  be  therefore  fined,  yet 
they  may  be  attainted,  and  so  doubly  punished  by  distinct  judicatures 
for  the  same  offence,  which  the  common  law  admits  not. 

A  fine  reversed  in  Banco  Eegis  for  infancy,  per  inspectionem  et  per 
testimonium  del  4  fide  dignorum.  After  upon  examination  of  divers 
witnesses  in  chancery,  the  supposed  infant  was  proved  to  be  of  age, 
"  tempore  finis  levati,"  which  testimonies  were  exemplified,  and  given 
in  evidence  after  in  Communi  Banco  in  a  writ  of  entry  in  the  quibus 
there  brought.  And  though  it  was  the  opinion  of  the  court,  that  those 
testimonies  were  of  no  force  against  the  judgment  in  the  King's- 
Bench,  yet  the  jury  found,  with  the  testimony  in  chancery,  against 
direction  of  the  court,  upon  a  point  in  law,  and  their  verdict  after 
affirmed  in  an  attaint  brought,  and  after  a  writ  of  right  was  brought, 
and  battle  joined. 

(7)  To  what  end  is  the  jury  to  be  returned  out  of  the  vicinage, 
whence  the  cause  of  action  ariseth  1    To  what  end  must  hundredors 
be  of  the  jury,  whom  the  law  supposeth  to  have  nearer  knowledge  of 
the  fact  than  those  of  the  vicinage  in  general :  To  what  end  are  they 
challenged  so  scrupulously  to  "array  and  pole  ?    To  what  end  must 
they  have  such  a  certain  freehold,  and  be  "probi  et  legates  homines," 
and  not  of  affinity  with  the  parties  concerned?     To  what  end  must 
they  have  in  many  cases  the  view,  for  their  exacter  information 
chiefly  1     To  what  end  must  they  undergo  the  heavy  punishment  of 
the  villainous  judgment,  if  after  all  this  they  implicitly  must  give  a 
verdict  by  the  dictates  and  authority  of  another  man,  under  pain  of 
fines  and  imprisonment,  when  sworn  to  do  it  to  the  best  of  their  own 
knowledge  ? 
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A  man  cannot  see  by  another's  eye,  nor  hear  by  another's  ear,  no 
more  can  a  man  conclude  or  infer  the  thing  to  be  resolved  by  another's 
understanding  or  reasoning ;  and  though  the  verdict  be  right  the  jury 
give,  yet  they  being  not  assured  it  is  so  from  their  own  understand- 
ing, are  forsworn,  at  least  in  faro  conscientice. 

(9)  It  is  absurd  a  jury  should  be  fined  by  the  judge  for  going 
against  their  evidence,  when  he  who  fineth  knows  not  what  it  is,  as 
where  a  jury  find  without  evidence,  in  court  of  either  side,  so  if  the 
jury  find,  upon  their  own  knowledge,  as  the  course  is  if  the  defendant 
plead  solvit  ad  diem,  to  a  bond  proved,  and  offers  no  proof.  The 
jury  is  directed  to  find  for  the  plaintiff,  unless  they  know  payment 
was  made  of  their  own  knowledge,  according  to  the  plea. 

(After  reviewing  in  detail  the  cases  and  objections  "  out  of  the  ancient 
and  modern  books.") 

The  Chief  Justice  delivered  the  opinion  of  the  court,  and  accord- 
ingly the  prisoners  were  discharged. 

(Vaughan,  Reports,  135  et  seq.    S.T.  vi.  999-1260.) 


Ill 

THOMAS  v.  SOREELL 
25  Charles  II.,  1674. 

[This  was  a  case  which  involved  the  Dispensing  power  of  the  Crows.,  By 
statute  (12  Charles  II.  c.  25  and  7  Edward  VI.  c.  5)  to  sell  wine  on  retail 
without  a  licence  was  forbidden.  James  VI.  had  granted  the  Vintners' 
Company,  of  whom  Sorrell  was  one,  a  patent  with  power  to  sell  wine  non 
obstante  the  statutes.  Was  the  Dispensation  conveyed  in  the  letters  patent 
valid  ?  Lord  Chief  Justice  Vaughan's  judgment,  which  decided  that  it 
was,  is  remarkable  for  its  learning  and  its  ingenious  and  subtle  reasoning, 
but  "  perhaps  it  was  impossible  to  state  the  law  in  a  clear  and  satisfactory 
form"  (Anson).  As  with  Godden  v.  Hales  (p.  245),  the  matter  has  only 
a  historic  interest  as  showing  the  view  taken  by  the  courts  in  the  seven- 
teenth century,  for  after  the  Bill  of  Rights  "  the  doctrine  of  non  obstante 
.  .  .  abdicated  Westminster  Hall  when  King  James  abdicated  the  King- 
dom." See  Vaughan's  Reports,  330  et  seq. ;  Anson,  L.C.  i.  300,  ii.  31  ;  Hallam, 
QH.  iii.  60.] 

I  observed  not  that  any  steady  rule  hath  been  drawn  from  the 
cases  cited  to  guide  a  man's  judgment,  where  the  king  may  or  may 
not  dispense  in  penal  laws,  excepting  that  old  rule  taken  from  the 
case  of  11  H.  7.  "That  with  malum  prohibiium  by  stat.  the  king 
may  dispense,  but  not  with  malum  per  se."  But  I  think  that  rule 
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hath  more  confounded  men's  judgments  on  that  subject,  than  rectified 
hem.    Yet  I  conceive  that  case,  and  the  instances  given  in  it,  rightly 
understood,  to  be  the  best  key  afforded  by  our  books  to  open  this 
dark  learning  (as  it  seems  to  me)  of  Dispensations.  ...  I  agree  that 
with  malum  prohibitum  by  stat^  indefinitely  understood,  the  king 
may  dispense.     But  I  deny  that  the  king  can  dispense  with  every 
malum  prohibitum  by  statute,  though  prohibited  by  statute  only.  .  .  . 
So  it  is  generally  true  that  malum  per  se  cannot  be  dispensed  with ; 
but  thence  to  infer  (as  many  do)  that  every  malum  which  the  king 
cannot  dispense  with  is  malum  per  se  is  not  true.  .  .  .  When  the 
suit  is  only  the  king's,  but  for  the  benefit  and  safety  of  a  third 
person  .  _._  .  the_king  cannot  release,  discharge  or  dispense  with  the 
suit,  but  by  consent  and  agreement  with  of  the  party  concerned  .  .  . 
and  by  the  same  reason  other  penal  laws,  the  breach  of  which  are 
to  men's  particular  damage,  cannot  be  dispensed  with.  .  .  .  And  the 
reason  why  the  king  cannot  dispense  in  such  cases  is,  not  only  as 
jiuisances  are  contra  bonum  pubUcum^  but  because  if  a  Dispensation 
might  make  it  lawful  to  do  a  nuisance  .  .  .  the  person  damaged 
would  be  deprived  of  his  action.  .  .  .  No  non  obstante  can  dispense 
in  these  cases,  and  many  the  like,  for  that  were  to  grant  that  a  man 
should  not  have  lawful  actions  brought  against  him  .  .  .  which  the 
king  cannot  grant.  ...  As  to  the  second  question ;  admitting  King 
James  might  have  dispensed  with  particular  persons  for  selling  wine 
by  retail  .  .  .  whether  he  could  dispense  with  a  Corporation?  .  .  . 
First,  that  the  nature  of  the  offence  is  such  as  may  be  dispensed 
with,  seems  clear  in  reason  of  law,  and  by  constant   practice   of 
licensing  particular  persons.     2.  Where  the  king  can  dispense  with 
particular  persons,  he  is  not  confined  to  number  or  place,  but  may 
license  as  many,  and  in  such  places,  as  he  thinks  fit.  ...  I  must 
say,  as  my  Brother  Atkins  observed  before,  that  in  this  case  the 
Plaintiff's  council  argue  against  the  king's  Prerogative,  for  the  extent 
of  his  Prerogative  is  the  extent  of  his  power,  and  the  extent  of  his 
power  is  to  do  what  he  hath  will  to  do,  according  to  that,  ut  summce 
potestatis  Regis  est  posse  quantum  velit  sic  magnitudinis  est  velle 
quantum  potest ;  if  therefore  the  king  have  a  will  to  dispense  with  a 
Corporation,  as  it  seems  King  James  had  in  this  case,  when  the 
patent  was  granted,  but  by  law  cannot,  his  power,  and  consequently 
his  Prerogative,  is  less  than  if  he  could.     Malum  Prohibitum  is  that 
which  is  prohibited  per  le  statute:  Per  le  Statute  is  not  intended 
only  an  act  of  Parliament,  but  any  obliging  law  of  constitution,  as 
appears  by  the  case. 

(From  Chief  Justice  Vaughan's  Judgment,  Vaughan's  Keports,  331-359.) 
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IV 

SHIRLEY  v.  FAGG 
27  Charles  II.,  1675. 

[Six  years  after  the  violent  quarrel  between  the  two  Houses  of  Parlia- 
ment in  the  case  of  Skinner  v.  The  East  India  Company,  a  second  equally 
violent  quarrel  broke  out,  and,  as  with  the  previous  case,  the  cause  had  its 
origin  in  a  disputed  claim  of  jurisdiction.  Sir  John  Fagg,  a  member  of  1 
the  House  of  Commons,  had  obtained  a  verdict  against  Dr.  Thomas  Shirley  \ 
in  the  Court  of  Chancery.  Shirley,  by  a  petition,  brought  the  case  on  \ 
appeal  before  the  House  of  Lords,  who  ordered  Fagg  to  appear  and  answer 
at  their  bar.  The  House  of  Commons  promptly  espoused  Fagg's  cause, 
contending  (1)  that  members  of  their  House  were  exempted  by  privilege 
from  legal  process  during  the  session  of  Parliament ;  (2)  that  the  Lords 
had  no  appellate  jurisdiction  in  Equity  cases.  The  Lords  replied  with  a 
contention  (1)  that  an  appeal  to  their  House  lay  from  all  inferior  courts : 
(2)  that  the  claim  of  privilege  could  not  bar  their  right  to  do  justice.  As 
both  Houses  were  determined  to  maintain  what  they  conceived  were  their 
privileges,  the  quarrel  resolved  itself  into  a  sharp  struggle  between  the 
two  branches  of  the  legislature  to  assert  by  arrest  and  counter-arrest  the 
interpretations  of  their  respective  privileges,  in  which  the  important 
issue  as  to  whether  the  Lords  had  an  appellate  jurisdiction  in  Equity  cases 
was  almost  ignored.  The  main  phases  of  the  quarrel,  illustrating  the 
summary  methods  adopted  to  enforce  the  views  of  each  House,  have 
a  historic  interest,  and  can  be  followed  in  the  excerpts  given  from  the 
Journals.  A  series  of  fruitless  conferences,  even  when  aided  by  the  efforts 
of  the  King  to  restore  harmony,  ended  in  a  complete  dead-lock.  Nor  did 
a  prorogation  from  June  9  to  October  13  lull  the  quarrel,  for  both 
Houses  promptly  renewed  their  conflicting  claims  when  Parliament  re- 
assembled. TJie  dispute  only  received  its  quietus  with  the  prolonged 
prorogation  from  November  22, 1675,  to  February  of  1677.  As  the  House 
of  Lords  in  Skinner  v.  The  East  India  Company  refused  to  admit  that  it 
was  beaten,  so  now  the  Commons  declined  formally  to  abandon  their 
claims.  As  a  fact,  however,  the  Lords  had  won.  Dr.  Shirley  did  not 
pursue  his  petition,  but  the  Lords  henceforward  exercised  without  jp_iotest 
an  appellate  jurisdiction  in  Equity  cases.  See  Hallam,  C.H.  iii.  25  et 
seq.;  S.T.  vi.  1122-1189;  Hatsell,  Precedents;  Hargrave,  H.J.L. ;  Pike, 
H.L.  279-307  ;  Rogers,  P.L.  i.  49,  52-54.] 

Resolved,  That  a  message  be  sent  to  the  Lords,  to  acquaint  them, 
that  this  House  hath  received  information,  That  there  is  a  Petition 
of  appeal  depending  before  them,  at  the  suit  of  Thomas  Shirley,  Esq. 
against  Sir  John  Fagg,  a  member  of  this  House ;  to  which  petition, 
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he  is,  by  order  of  the  House  of  Lords,  directed  to  answer  on  Friday 
next ;  and  to  desire  the  Lords  to  have  a  regard  to  the  privileges  of 
this  House. 
(Commons  Journal,  May  5,  1675.) 

The  House  (of  Lords)  agreed  with  the  Committee  in  this  Declara- 
tion and  ordered  the  same  to  be  entered  into  the  Journal-book  of 
this  House  as  their  Declaration,  viz. — 

That  it  is  the  undoubted  right  of  the  Lords  in  judicature,  to 
receive  and  determine  in  time  of  parliament,  appeals  from  inferior 
courts,  though  a  member  of  either  House  be  concerned,  that  there 
may  be  no  failure  of  justice  in  the  land. 

(Lords  Journals,  May  6,  1675.) 

THE  SPEAKER'S  WARRANT  FOR  THE 
ARREST  OF  SHIRLEY 

By  virtue  of  an  order,  made  the  12th  day  of  May,  1675,  by  the 
Honourable  the  House  of  Commons  assembled  in  Parliament,  these 
are  to  require  and  authorise  you  forthwith  tojtpprehend  Dr.  Thomas 
Shirley,  and  bring  before  the  House,  to  answer  his  breach  of  privilege, 
jn_prosecuting  a  suit,  by  petition  of  appeal^  in  the  House  of  Lords, 
against  Sir  John  Fagg  a  member  of  this  House ;  and  for  so  doing 
this  shall  be  your  warrant.  Given  under  my  hand  on  Friday  the 
14th  day  of  May  in  the  27th  year  of  the  reign  of  our  Sovereign 
Lord  King  Charles  the  Second,  etc.  EDWAKD  SEYMOUR,  Speaker. 

Annoque  Domini,  1675. 

To  Sir  James  Northfolk  Knight,  one  of  his  majesty's  serjeants- 
at-arms  in  ordinary  now  attending  the  hon.  House  of  Commons,  his 
deputy  or  deputies. 

Resolved,  That  the  appeal  brought  by  Dr.  Shirley  in  the  House  of 
Lords,  against  Sir  John  Fagg,  a  member  of  this  House,  and  the 
proceedings  thereupon,  are  a  breach  of  the  undoubted  right  and 
privileges  of  this  House. 

(Commons  Journals,  May  14,  1675.) 

Whereas  Thomas  Shirley  Esq.,  his  majesty's  physician  in  ordinary, 
hath  a  cause  depending  in  this  House,  by  way  of  appeal  against 
Sir  John  Fagg,  a  member  of  the  House  of  Commons,  and,  by  law 
and  course  of  parliament,  ought  to  have  privilege  and  freedom  from 
arrest : 
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It  is  ordered,  by  the  Lords  spiritual  and  temporal,  in  parliament 
assembled,  "That  the  said  Thomas  Shirley  be,  and  he  is  hereby, 
privileged  and  protected  accordingly,  by  the  authority  of  this  House, 
during  the  depending  of  his  said  cause  in  this  House ;  and  all  persons 
whatsoever  are  hereby  prohibited  from  arresting  or  otherwise  molesting 
the  said  T.  Shirley  upon  any  pretence  whatsoever,  as  they  and  every 
of  them  will  answer  the  contrary  to  this  House." 

(Lords  Journals,  May  14,  1675.) 

The  House  .  .  .  after  a  serious  debate,  made  this  declaration 
following : 

The  Lords  do  order  and  declare,  That  it  is  the  undoubted  right  _of 
the  Lordsj  in  judicature^  to  receive  and  determine,  in  time  of 
parliament,  appeals  from  inferior  courts,  though  a  member  of  either 
.House  be  concerned  therein,  that  there  may  be  no  failure  of  justice 
in  the  land ;  and  from  this  right  and  the  exercise  thereof,  the  Lords 
will  not  depart. 

(Lords  Journals,  May  17,  1675.) 

The  matter  of  the  Lords'  answer  being  debated,  Resolved  "  That  it 
is  the  undoubted  right  of  this  House,  that  none  of  their^members_be 
summoned  to  attend  the  House  of  Lords  during  the  sitting  or  privilege 
of  parliament." 

(Commons  Journals,  May  18,  1675.) 

Sir  Thomas  Lee  reports,  from  the  Committee  appointed  to  draw  up 
Reasons  to  be  offered  at  the  Conference  to  be  had  with  the  Lords 
upon  the  Privileges  of  this  House,  contained  in  the  Lords'  Answer  to 
the  last  Message  of  this  House,  in  the  case  of  Mr.  Onslow;  which 
Reasons  were  twice  read,  and  with  some  alterations  at  the  clerk's 
table  (upon  the  question  severally  put)  agreed  to :  which  are  as 
follow,  viz. — 

1.  "That  by  the  laws  and  usage  of  parliament,  privilege  of  parlia- 
ment belongs  to  every  member  of  the  House  of  Commons,  in  all 
gases,  except  treason,  felony,  and  breach  of  the  peace;  which  hath 
often  been  declared  in  parliament,  without  any  exception  of  appeals 
before  the  Lords. 

2.  "  That  the  reason  of  that  privilege  is,  that  the  members  of_the 
IJouse  of  Commons jmay  freely  attend  the  public  affairs  of  that  House, 
without  disturbance  or  interruption;  which  doth  extend  as  well  Jo 
appeals  before  the  House  of  Peers,  as  to  proceedings  in  other  courts. 

3.  "That  by  the  constant   course   and  usage   of  parliament,  no 
member  of  the  House  of  Commons  can  attend  the  House  of  JLords 
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without  the  especial  leave  of  that  House  first  obtained,  much,  less  be 
.summoned  or  compelled  so  to  do. 

4.  "If  the  Lords  shall  proceed  to  hear  and  determine_ any  appeal 
where  the  party  neither  can,  nqr^  ought  tq^  attend^  such  proceedings 
\vould  be  contrary  to  the  rules  of  justice. 

5.  "  That  jjie  not  determining  of  an  appeal  against  a  member  of    - 
the^  House   of   Commons,  is  not  a  failure  of  justice,  but  only  a  jl 
suspension  of  proceedings  in  a  particular  case,  during  the  continuance 

of  that  parliament,  which  is  but  temporary. 

6.  "  That  in  case  it  were  a  failure  of  justice,  it  is  not  to   be 
remedied  by  the  House  of  Lords  alone,  but  it  may  be  by  act  of 
parliament." 

Then  sir  Trevor  Williams  reports  from  the  Lords,  That  he  had 
attended,  and  desired  a  Conference  with  the  Lords  on  the  Privilege 
of  this  House,  contained  in  the  Lords'  Answer  to  the  Message  to  this 
House,  in  the  case  of  Mr.  Onslow  :  And  that  the  Lords  will  return 
an  Answer  by  messengers  of  their  own. 

Mr.  Powle  reports,  from  the  Conference  had  with  the  Lords  upon 
the  subject  matter  of  the  former  Conference,  concerning  the  Warrant 
for  apprehending  Dr.  Shirley,  That  the  Lords  had  returned  an  Answer 
to  the  Keasons  of  this  House,  delivered  at  the  former  Conference,  and 
are  as  follow : 

"The  Lords  have  appointed  this  Conference,  upon  the  subject 
matter  of  the  last  Conference,  and  have  commanded  us  to  give  these 
Answers  to  the  Eeasons  and  other  matters  then  delivered  by  the 
House  of  Commons. 

"To  the  first  Eeason  the  Lords  conceive,  that  the  most  natural 
way  of  being  informed,  is  by  way  of  question ;  and  seeing  a  paper 
here  which  did  reflect  upon  the  privileges  of  the  Lords'  House,  their 
lordships  would  not  proceed  upon  it  till  they  were  assured  it  was 
owned  by  the  House  of  Commons  :  But  the  Lords  had  no  occasion  at 
that  time,  nor  do  they  now  think  fit  to  enter  into  the  debate  of  the 
House  of  Commons  being  or  not  being  proper  judges  in  the  case  con- 
cerning the  privilege  of  a  member  of  that  House;  their  lordships' 
necessary  consideration  upon  sight  of  that  paper,  being  only,  how  far 
the  House  of  Commons  ordering  (if  that  paper  was  theirs)  the  appre- 
hension of  Dr.  Shirley,  for  prosecuting  his  appeal  before  the  Lords, 
did  entrench  upon  their  lordships'  both  privilege  and  undoubted 
rights  of  judicature  in  the  consequence  of  it,  exempting  all  members 
oj_both  Houses  from  the  judicature  of  this  the  highest  court  of  the 
kingdom ;  which  would  jiause  a  failure  of  that  supreme  justice,  not 
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administrate  in  any  other  court,  and  which  their  lordships  will 
never  admit. 

"As  to  the  second  Reason,  the  Lords  answer,  That  they  do  not 
apprehend  how  the  matter  of  this  message  is  any  reflection  upon  the 
Speaker  of  the  House  of  Commons. 

"  To  the  third  Reason.  The  Lords  cannot  imagine  how  it  can  be 
apprehended  in  the  least  to  reflect  upon  the  House  of  Commons,  for 
the  House  of  Peers,  upon  a  paper  produced  to  their  lordships,  in  form 
of  a  warrant  of  that  House,  whereof  doubt  was  made  among  the 
Lords,  whether  any  such  thing  had  been  ordered  by  that  House,  to 
enquire  of  the  Commons,  whether  such  warrant  was  ordered  there  or 
not  And  without  such  liberty  used  by  the  Lords,  it  will  be  very 
hard  for  their  lordships  to  be  rightly  informed,  so  as  to  preserve 
a  good  correspondence  between  the  two  Houses,  which  their  lordships 
shall  endeavour;  or  to  know  when  warrants  in  the  name  of  that 
House  are  true  or  pretended :  And  it  is  so  ungrounded  an  apprehen- 
sion, that  their  lordships  intended  any  reflection  in  asking  that  ques- 
tion, and  not  taking  notice  in  their  Message  of  the  complaint  of  the 
House  of  Commons  owning  that  warrant,  that  the  Lords  had  sent 
their  Message  concerning  that  paper  to  the  House  of  Commons, 
before  the  Lords  had  received  the  said  Commons'  complaint. 

"  But  their  lordships  have  great  cause  to  except  against  the  unjust 
and  strained  reflection  of  that  House  upon  their  lordships,  in  assert- 
ing that  the  question  in  the  Lords'  Message  could  not  be  for  informa- 
tion, as  we  affirm,  but  tending  to  interrupt  the  mutual  correspondence 
between  the  two  Houses;  which  we  deny,  and  had  not  the  least 
thought  of. 

"  The  Lords  have  further  commanded  us  to  say,  That  they  doubt 
not  when  the  House  of  Commons  have  received  what  we  have 
delivered  at  this  Conference,  they  will  be  sensible  of  their  error,  in 
calling  our  Message  strange,  unusual,  or  unparliamentary.  Though 
we  cannot  but  take  notice,  that  their  Answer  to  our  Message,  That 
they  would  consider  of  it,  was  the  first  of  that  kind  that  we  can  find 
to  have  come  from  that  House." 

The  question  being  put,  Whether  the  House  be  satisfied  with  the 
Reasons  delivered  by  the  Lords  at  the  last  Conference  ?  it  passed  in 
the  negative. 

Resolved,  That  a  Free  Conference  be  desired  with  the  Lords  upon 
the  matter  delivered  at  the  last  Conference ;  and  that  the  former 
managers  do  attend,  and  manage  the  Free  Conference.  .  .  . 

(Commons  Journals,  May  20,  1675.) 
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Mr.  Serjeant  Pemberton,  sir  John  Churchill,  Mr.  Serjeant  Peck, 
and  Mr.  Porter,  attending  at  the  door,  in  obedience  to  the  order  of 
this  house,  and  being  severally  called  in ;  Mr.  Speaker  did  severally 
acquaint  them,  that  they  were  summoned  to  give  an  account  to  the 
house  of  their  appearing  as  counsel  at  the  bar  of  the  House  of  Lords, 
in  the  prosecution  of  a  cause  depending  upon  an  Appeal,  wherein 
Mr.  Dalmahay,  a  member  of  this  house,  is  concerned ;  in  the  mani- 
fest breach  of  the  order  of  this  house ;  and  giving  up,  as  much  as  in 
them  lay,  the  rights  and  privileges  of  the  Commons  of  England.  .  .  . 
And  being  withdrawn,  and  the  matter  debated.  .  .  .  Ordered,  That 
Serjeant  Pemberton,  sir  John  Churchill,  Mr.  Serjeant  Pecky  and 
Charles  Porter  Esq.  be  taken  into  custody  of  the  Serjeant  at  arms 
attending  this  house,  for  their  breach  of  the  privilege  of  this  house. 

(Commons  Journals,  June  1,  1675.) 

The  Lord  Privy  Seal  reported  the  draught  of  the  ensuing  order ; 
which  was  read  as  followeth  : 

The  House  of  Peers  being  made  acquainted  by  examination  of  two 
witnesses  upon  oath  at  their  bar,  that  the  lower  house  of  parliament 
had  ordered  into  custody  of  their  Serjeant,  Mr.  Serjeant  Peck,  sir  John 
Churchill,  Mr.  Serjeant  Pemberton,  heard  at  their  lordships'  bar,  for 
doing  their  duty  therein ;  and  judging  this  to  be  a  great  indignity  to 
the  king's  majesty  in  this  his  highest  court  of  judicature  in  this 
kingdom,  and  an  unexampled  usurpation,  and  breach  of  privilege 
against  the  whole  House  of  Peers,  and  tending  to  the  subversion  of 
the  government  of  this  kingdom,  and  a  transcendent  breach  on  the 
right  and  liberty  of  the  subject,  which  is  not  to  be  impeached  but  by 
due  process  of  law,  and  being  by  the  law  of  the  land  concerned  in 
all  respects  to  do  themselves  and  any  oppressed  subject  right ;  do 
order  the  gentleman  usher  of  the  black- rod  attending  this  house 
to  repair  to  any  place  or  prison  within  the  kingdom  of  England 
where  the  said  persons,  or  any  of  them,  or  Mr.  Charles  Porter 
counsellor  at  law,  are,  or  shall  be,  detained  or  held  in  custody ;  and 
from  any  person  or  persons  detaining  they,  or  any  of  them,  to  de- 
mand delivery  of  them  without  fees;  and  the  said  usher  of  the 
black-rod  is  hereby  empowered  to  call  all  persons  necessary  to  his 
assistance  herein,  and  to  make  return  of  this  warrant  to-morrow 
morning,  by  eight  of  the  clock,  to  this  House;  and  this  shall  be 
a  sufficient  authority  on  that  behalf.  .  .  . 

The  House  approved  of  this  Order,  and  ordered  it  to  be  signed  by 
the  clerk  of  the  parliaments. 

(Lords  Journals,  June  1,  1675.) 
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Mr.  Vaughan  reports,  That  the  Lord  Privy  Seal  did  manage  the 
Conference;  and  had  delivered  the  occasion  and  intent  of  the  Con- 
ference :  Which  Mr.  Vaughan  did  report  to  the  House,  to  the  effect 
following,  viz. — 

"The  Lords  do  take  notice  of  the  House  of  Commons  their  order- 
ing into  custody  of  their  serjeant,  Mr.  Serjeant  Peck,  sir  John 
Churchill,  Mr.  Serjeant  Pemberton,  and  Mr.  Charles  Porter,  counsellors 
at  law,  assigned  by  their  lordships  to  be  of  counsel  in  an  appeal,  heard 
at  their  lordships'  bar,  in  the  case  of  sir  Nicholas  Crispe,  against  the 
lady  Bowyer,  Mr.  Dalmahay,  and  others.  The  Lords  in  parliament, 
where  his  majesty  is  highest  in  his  royal  estate,  and  where  the  last 
resort  of  judging  upon  Writs  of  Error,  and  appeals  in  equity,  in  all 
causes,  and  over  all  persons,  is  undoubtedly  fixed  and  permanently 
lodged. 

It  is  an  unexampled  usurpation,  and  breach  of  privilege  against 
the  House  of  Peers,  that  their  orders  or  judgments  should  be  dis 
puted,  or  endeavoured  to  be  controlled,  or  the  execution  thereof 
destructed,  by  the  lower  house  of  parliament,  who  are  no  court,  nor 
have  any  authority  to  administer  an  oath,  or  give  any  judgment. 

"It  is  a  transcendent  invasion  on  the  right  and  liberty  of  the 
subject,  and  against  Magna  Charta,  the  Petition  of  Right,  and  many 
other  laws,  which  have  provided,  that  no  freeman  shall  be  imprisoned, 
or  otherwise  restrained  of  his  liberty,  but  by  due  process  of  law." 

"  This  tends  to  the  subversion  of  the  government  of  this  kingdom, 
and  to  the  introducing  of  arbitrariness  and  disorder : 

"Because  it  is  in  nature  of  an  injunction  from  the  lower  house, 
who  have  no  authority  nor  power  of  judicature  over  inferior  subjects; 
much  less  over  the  King  and  Lords,  against  the  orders  and  judgments 
of  the  supreme  court." 

"  We  are  further  commanded  to  acquaint  you,  That  the  Lords  have 
therefore,  out  of  that  justice,  which  they  are  dispensers  of,  against 
oppression,  and  breach  of  laws,  by  judgment  of  this  court,  set  at 
liberty,  by  the  Gentleman  Usher  of  the  Black  Rod,  all  the  said 
Serjeants  and  counsellors ;  and  prohibited  the  lieutenant  of  the  Tower, 
and  all  other  keepers  of  prisons,  and  gaolers,  and  all  persons  what- 
soever, from  arresting,  imprisoning,  detaining,  or  otherwise  molesting 
or  charging  the  said  gentlemen,  or  any  of  them,  in  this  case :  and  if 
any  person,  of  what  degree  soever,  shall  presume  to  the  contrary, 
their  lordships  will  exercise  the  authority  with  them  intrusted,  for 
putting  the  laws  in  execution  :  and  we  are  further  commanded  to  read 
to  you  a  roll  of  parliament  in  the  first  year  of  the  reign  of  King 
Hen.  the  fourth,  whereof  we  have  brought  the  original  with  us." 
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And  a  debate  arising  thereupon  ; 

Resolved,  That  a  Conference  be  desired  with  the  Lords,  upon  the 
subject  matter  of  the  last  Conference. 

Ordered,  That  Mr.  Speaker  do  issue  his  warrant  to  the  Serjeant 
at  Arms  attending  this  House,  for  the  apprehending  Charles  Porter, 
esq.  and  bring  him  to  the  bar  of  this  House,  to  answer  the  breach  of 
privilege  objected  against  him. 

A  petition  of  Sir  John  Fagg  was  read,  submitting  himself  to  the 
House,  and  craving  their  pardon  for  his  offence,  and  praying,  he  might 
be  released  of  his  imprisonment. 

Ordered,  That  Sir  John  Fagg1  be  released  and  enlarged  from  his 
imprisonment  in  the  Tower.  .  .  . 

(Commons  Journals,  June  3,  1675.) 

Then  instead  of  putting  the  question,  it  was  ordered,  That  this 
House  will  proceed  upon  no  other  business  (except  what  shall  be 
recommended  by  his  majesty)  till  they  have  received  full  satisfac- 
tion, and  vindicated  themselves  in  this  breach  of  their  privileges.  .  .  . 

Ordered,  That  the  humble  address  of  this  House  to  His  Majesty 
.  .  .  shewing,  That  whereas  this  House  directed  the  Gentleman 
Usher  of  the  Black-rod  to  demand  the  persons  of  Serjeant  Peck, 
sir  John  Churchill,  Serjeant  Pemberton  and  Mr.  Charles  Porter 
.  .  .  and  in  pursuance  of  that  direction,  finding  them  to  be  com- 
mitted prisoners  to  the  Tower  of  London  by  order  of  the  House  of 
Commons,  repaired  to  sir  John  Eobinson,  his  majesty's  Lieutenant 
of  the  Tower,  and  demanded  them  of  him,  who  refused  to  deliver 
them  otherwise  than  by  order  of  the  House  of  Commons;  This 
House  humbly  desires  his  majesty,  that  he  will  be  pleased  to  remove 
the  said  sir  John  Eobinson  from  that  trust,  and  to  appoint  some 
other  person  to  be  his  Lieutenant  of  the  Tower. 

(Lords  Journals,  June  4,  1675.) 

Sir  Thomas  Lee  reports,  from  the  committee,  the  reasons  agreed  to 
be  offered  at  the  Conference  to  be  had  with  the  Lords,  upon  the 
matters  delivered  at  the  last  Conference :  which  were  twice  read ;  and 
with  some  amendments  made  at  the  table,  severally  agreed ;  and  are 
as  followeth,  viz. — 

1  Fagg  had  been  imprisoned  in  the  Tower  by  order  of  the  House  on  June  1st 
for  "a  breach  of  privilege"  in  that  "without  leave"  he  had  "appeared  in  the 
Lords'  House,  and  put  in  his  answer  to  the  appeal  of  Dr.  Shirley"  when  the 
matter  of  his  privilege  was,  at  his  instance,  in  question  "  in  this  House  of 
Commons." 
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"  Your  lordships  having  desired  the  last  Conference  upon  matters 
of  high  importance  concerning  the  dignity  of  the  king,  and  the  safety 
of  the  government ;  the  Commons  did  not  expect  to  hear  from  your 
lordships  at  that  Conference,  things  so  contrary  to,  and  inconsistent 
with,  the  matter  upon  which  the  said  Conference  was  desired,  as  were 
then  delivered  by  your  lordships. 

"  It  was  much  below  the  expectation  of  the  Commons,  that,  after 
a  representation  in  your  lordships'  message  of  matters  of  so  high 
importance,  the  particular  upon  which  the  Conference  was  grounded, 
should  be  only  the  commitment  of  four  lawyers  to  the  custody  of 
their  own  serjeant  at  arms,  for  a  manifest  violation  of  the  privileges 
of  their  House. 

"  But  the  Commons  were  much  more  surprised,  when  your  lord- 
ships had  introduced  the  Conference,  with  an  assurance  it  was  in 
order  to  a  good  correspondency  between  the  two  Houses,  that  your 
lordships  should  immediately  assume  a  power  to  judge  the  order 
of  the  House  of  Commons,  for  the  imprisonment  of  Mr.  Serjeant 
Peck,  Sir  John  Churchill,  Mr.  Serjeant  Pemberton,  and  Mr.  Charles 
Porter,  to  be  illegal  and  arbitrary,  and  the  execution  thereof  a  great 
indignity  to  the  king's  majesty,  with  many  other  high  reflections 
upon  the  House  of  Commons,  throughout  the  whole  Conference; 
whereby  your  lordships  hath  condemned  the  whole  House  of  Commons 
as  criminal :  Which  is  without  precedent,  or  example,  or  any  ground 
of  reason  so  to  do. 

"  It  is  not  against  the  king's  dignity  for  the  House  of  Commons  to 
punish  by  imprisonment  a  commoner,  that  is  guilty  of  violating  their 
privileges,  that  being  according  to  the  known  laws  and  custom  of 
parliament,  and  the  right  of  their  privileges,  declared  by  the  king's 
royal  predecessors  in  former  parliament ;  and  by  himself  in  this. 

"  But  your  lordships  claiming  to  be  the  supreme  court,  and  that 
his  majesty  is  highest  in  his  royal  estate  in  the  court  of  judicature, 
there  is  a  diminution  of  the  dignity  of  the  king;  who  is  highest 
in  his  royal  estate,  in  full  parliament;  and  is  derogatory  to  the 
authority  of  the  whole  parliament,  by  appropriating  it  to  yourselves. 

"The  Commons  did  not  infringe  any  privileges  of  the  House 
of  Peers,  but  only  defend  and  maintain  their  own;  On  the  other  • 
side,  your  lordships  do  highly  entrench  upon  the  rights  and  privileges 
of  the  House  of  Commons,  denying  them  to  be  a  court,  or  to  have 
any  authority  or  power  of  judicature;  which,  if  admitted,  will  leave 
them  without  any  authority  or  power  to  preserve  themselves. 

"As  to  what  your  lordships  call  a  transcendental  invasion  of  the 
rights  and  liberty  of  the  subject,  and  against  Magna  Charta,  the 
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Petition  of  Right,  and  many  other  laws;  the  House  of  Commons 
presume,  that  your  lordships  know,  that  neither  the  Great  Charter, 
the  Petition  of  Eight,  nor  many  other  laws,  do  take  away  the  law 
and  custom  of  parliament,  or  of  either  House  of  Parliament ;  or  else 
your  lordships  have  much  forgotten  the  Great  Charter,  and  those 
other  laws,  in  the  several  judgments  your  lordships  have  passed  upon 
the  king's  subjects,  in  cases  of  privilege. 

"  But  the  Commons  cannot  find,  by  Magna  Charta,  or  by  any  other 
law  or  ancient  custom  of  parliament,  that  your  lordships  have  any 
jurisdiction,  in  cases  of  appeal  from  courts  of  equity. 

"  We  are  further  commanded  to  acquaint  you,  that  the  enlargement 
of  the  said  persons  imprisoned  by  order  of  the  House  of  Commons, 
by  the  Gentleman  Usher  of  the  Black  Kod ;  and  the  prohibition,  with 
threats  to  all  officers  and  other  persons  whatsoever,  not  to  receive  or 
detain  them,  is  an  apparent  breach  of  the  rights  and  privileges 
of  the  House  of  Commons :  and  they  have  therefore  caused  them  to 
be  retaken  into  the  custody  of  the  Serjeant  at  Arms,  and  hath  com- 
mitted them  to  the  Tower. 

"As  to  the  Parliament-Roll  of  1st  Hen.  4,  caused  to  be  read  by 
your  lordships  at  the  last  Conference,  but  not  applied,  the  Commons 
apprehend  it  doth  not  concern  the  case  in  question;  for  that  this 
record  was  made  upon  occasion  of  judgments  given  by  the  Lords 
to  depose  and  imprison  their  lawful  king ;  to  which  the  Commons 
were  unwilling  to  be  made  parties;  and  therefore  the  Commons 
conceived  it  will  not  be  for  the  honour  of  your  lordships,  to  make 
further  use  of  that  record. 

"  But  we  are  commanded  to  read  to  your  lordships  the  Parliament- 
Roll  of  the  4th  of  Edward  the  3rd,  n.  6 ;  which  if  your  lordships 
please  to  consider,  they  doubt  not  but  your  lordships  will  find 
occasion  to  apply  it  to  the  present  purpose." 

(Commons  Journals,  June  4,  1675.) 

Resolved,  nem.  con.  That  as  to  the  case  of  Appeal,  brought  against 
sir  John  Fagg  in  the  House  of  Lords,  sir  John  Fagg  shall  have  the 
protection  and  the  assistance  of  this  House. 

Resolved,  nem.  con.  That  if  any  person  or  persons  shall  be  aiding 
or  assisting  in  putting  in  execution  any  Sentence  or  Judgment  that 
shall  be  given  by  the  House  of  Lords,  upon  the  Appeal  brought  by 
Dr.  Shirley,  against  sir  John  Fagg,  a  member  of  this  House,  such 
person  and  persons  shall  be  adjudged  and  taken  to  be  betrayers  of 
the  rights  and  liberties  of  the  Commons  of  England,  and  the  privileges 
of  this  House ;  and  shall  be  proceeded  against  accordingly. 

(Commons  Journals,  June  7,  1675.) 
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Resolved,  nem.  con.  That  no  commoners  of  England,  committed 
by  order  or  warrant  of  the  House  of  Commons  for  breach  of  privilege 
or  contempt  of  that  house,  ought,  without  order  of  that  House,  to  be 
by  any  writ  of  Habeas  Corpus,  or  other  authority  whatsoever,  made 
to  appear,  and  answer,  and  do  and  receive  a  determination  in  the 
House  of  Peers,  during  the  session  of  parliament,  wherein  such 
person  was  so  committed. 

(Commons  Journals,  June  9,  1675.) 

(The  King  prorogued  Parliament  from  June  9  to  October  13.) 

"Whereas  this  House  hath  been  informed  of  several  Appeals 
depending  in  the  House  of  Lords,  from  Courts  of  Equity,  to  the 
great  violation  of  the  Rights  and  Liberties  of  the  Commons  of 
England;  it  is  this  day  Resolved  and  Declared,  'That  whosoever 
shall  solicit,  plead,  or  prosecute  any  appeal  against  any  commoner  of 
England,  from  any  Court  of  Equity  before  the  House  of  Lords,  shall 
be  deemed  and  taken  a  betrayer  of  the  Rights  and  Liberties  of  the 
Commons  of  England ;  and  shall  be  proceeded  against  accordingly.' " 

(Commons  Journals,  November  19,  1675.) 

It  is  ordered  by  the  Lords  Spiritual  and  Temporal  in  parliament 
assembled,  That  this  House  will  hear  the  said  cause  (Shirley  v.  Fagg), 
by  counsel  at  the  bar,  on  Monday  the  twenty-second  instant,  at  ten 
oj^the  clock  in  the  forenoon.  .  .  .  And  upon  debate  of  the  Commons 
Vote  made  yesterday,  it  was  ordered,  "  That  the  Paper  posted  up  in 
several  places,  signed  by  William  Goldsbro,  Cler.  Dom.  Com.  against 
the  Judicature  of  the  House  of  Peers  in  Cases  of  Appeals  from 
Courts  of  Equity,  is  illegal,  unparliamentary,  and  tending  to  the 
dissolution  of  the  government." 

(Lords  Journals,  Nov.  20,  1675.) 

(On  November  22  the  King  again  prorogued  Parliament,  which  did  not 
meet  again  until  February,  1677.) 
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THE   CASE  OF   BENJAMIN  HAERIS 
32  Charles  II.,  1680. 

[Harris  was  tried  for  "causing  to  be  printed  and  sold"  a  libellous 
pamphlet.  The  charge  of  Chief  Justice  Scroggs  to  the  jury  illustrates  the 
historic  features  of  the  case,  and  may  be  compared  with  that  of  Holt  in 
Tutchin's  case  (p.  267).  The  jury  tried  to  find  Harris  guilty  "only  of 
selling  the  book,"  but  under  pressure  from  the  Judge  brought  in  a  verdict 
of  guilty,  and  subsequently  the  court  inflicted  a  fine  of  £500,  the  pillory 
for  one  hour,  and  the  finding  of  sureties  for  good  behaviour  for  three  years. 
See  S.T.  vii.  926-932  and  authorities  on  Tutchin's  case.] 

Because  my  brother  shall  be  satisfied  with  the  opinion  of  all  the 
judges  of  England,  what  this  offence  is,  which  they  would  insinuate, 
as  if  the  mere  selling  of  such  a  book  was  no  offence :  it  is  not  long 
since,  that  all  the  judges  met,  by  the  King's  command :  as  they  did 
some  time  before  too  :  and  they  both  times  declared  unanimously,  that 
all  persons  that  do  write,  or  print,  or  sell  any  pamphlet,  that  is  either 
scandalous  to  public  or  private  persons ;  such  books  may  be  seized  and 
the  person  punished  by  law  :  that  all  books,  which  are  scandalous  to 
the  government  may  be  seized :  and  all  persons  so  exposing  them  may 
be  punished.  And  further,  that  all  writers  of  news,  though  not 
scandalous,  seditious,  nor  reflective  upon  the  government  or  the  state  : 
yet  if  they  are  writers  (as  there  are  few  others)  of  false  news,  they 
are  indictable  and  punishable  on  that  account.  So  that  your  hopes  of 
any  thing  of  that  kind  will  be  vain  :  for  all  the  judges  have  declared 
this  offence,  at  the  common  law,  to  be  punishable  in  the  seller,  though 
in  the  way  of  his  trade :  the  books  may  be  seized,  and  the  person 
punished.  As  for  this  book,  in  particular :  you  can  hardly  read  a 
more  low  and  pernicious  book,  to  put  us  all  into  a  flame.  .  .  .  Except 
the  writer  of  it,  there  cannot  be  a  worse  man  in  the  world  .  .  .  and, 
Mr.  Harris,  if  you  expect  any  thing  in  this  world,  of  this  kind  of 
favour,  you  must  find  out  the  author :  for  he  must  be  a  rebellious,  and 
villainous  traitor.  .  .  .  You  (the  Jury)  have  nothing  more  to  do,  but 
to  give  your  verdict :  If  there  be  any  thing  in  law,  let  me  know  it 
because  you  go  out. 

(From  the  charge  to  the  Jury  of  Scroggs,  C.J.) 

Then  one  of  the  Jury  asked  my  lord,  if  they  might  not  have  the 
book  with  them,  which  was  then  in  the  court,  and  it  was  answered  in 
the  negative. 

(S.T.  7,  930.) 
B 
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THE  CASE  OF  HENRY  CARR 
32  Charles  II.,  1680. 

[Carr  was  tried  before  Lord  Chief  Justice  Scroggs,  and  the  nature  of  the 
case  is  sufficiently  explained  in  the  charge  to  the  jury.  The  jury  found 
him  guilty,  and  were  told  by  the  Judge  and  the  Recorder  (Jefferies)  they 
"  had  done  like  honest  men."  See  S.T.  vii.  1111-1130.] 

The  present  case  it  stands  thus  :  Mr.  Carr,  here  in  an  information 
brought  against  him  for  publishing  a  printed  pamphlet  called,  The 
Pacquet  of  Advice  from  Rome  .  .  .  the  question  is,  Whether  he  was 
the  author  or  publisher  of  this.  ...  If  there  be  a  known  case  in 
men's  lives,  certainly  that  should  govern  in  offences,  and  especially 
when  offences  are  of  a  nature  that  reflect  upon  the  Government.  As 
for  those  words,  illicite,  maliciose,  unlawful :  for  that  I  must  recite 
what  Mr.  Recorder  (Sir  Geo.  Jefferies)  told  you  of  at  first,  what  all 
the  judges  of  England  have  declared  under  their  hands.  The  words 
I  remember  are  these :  "When,  by  the  King's  command,  we  were  to 
give  in  our  opinion  what  was  to  be  done  in  point  of  the  regulation  of 
the  press;  we  did  all  subscribe,  that  to  print  or  publish  any  news 
books  or  pamphlets  of  news  whatsoever,  is  illegal :  that  it  is  a  mani- 
fest intent  to  the  breach  of  the  peace,  and  they  may  be  proceeded 
against  by  law  for  an  illegal  thing.  Suppose  now  that  this  thing  is 
not  scandalous,  what  then  1  If  there  had  been  no  reflection  in  this 
book  at  all,  yet  it  is  illicite,  and  the  author  ought  to  be  convicted  for 
it.  And  that  is  for  a  public  notice  to  all  people,  and  especially 
printers  and  booksellers,  that  they  ought  to  print  no  book  or  pamphlet 
of  news  whatsoever  without  authority.  So  as  he  is  to  be  convicted 
for  it  as  a  thing  illicite  done,  not  having  authority.  And  I  will  assure 
you,  if  you  find  any  of  those  papers,  I  shall  be  more  merciful  in  the 
consideration  of  their  punishment,  if  it  be  inoffensive.  But  if  so  be 
they  will  undertake  to  print  news  foolishly,  they  ought  to  be  punished, 
and  shall  be  punished  if  they  do  it  without  authority,  though  there 
is  nothing  reflecting  on  the  government  as  an  unlawful  thing.  .  .  . 
Therefore  this  book,  if  it  be  made  by  him  to  be  published,  it  is  un- 
lawful whether  it  be  malicious  or  not.  ...  If  you  find  him  guilty,  and 
say  what  he  is  guilty  of,  we  will  judge  whether  the  thing  imports  malice 
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or  not.  .  .  .  Now  there  only  remains  one  thing,  that  is,  whether  or  no 
he  was  the  publisher  of  this  book.  ...  If  you  are  satisfied  in  your 
conscience  that  you  believe  he  is  not  the  author,  you  must  acquit  him. 
If  you  are  satisfied  it  is  not  he,  you  must  find  him  Not  guilty.  .  .  . 

(The  Jury  went  from  the  Bar  and  nigh  an  hour  after  returned,  and 
brought  him  in  guilty.) 

(From  Scroggs',  C.J.,  charge  to  the  jury.     S.T.  1126  et  seq.) 


VII 

THE   CASE   OF   THE   CHARTEE   OF   THE   CITY 

OF  LONDON 
33-35  Charles  II.,  1681-1683. 

[This  important  case,  which  "gave  a  pretext  for  the  most  dangerous 
aggression  on  public  liberty  that  occurred"  (Hallam)  in  the  reign  of 
Charles  II.,  raised,  beside  the  specific  legal  points  involved,  the  theory 
and  powers  of  the  royal  prerogative.  An  information  by  Quo  Warranto 
was  brought  into  the  Court  of  King's  Bench  against  the  Corporation  of 
London — the  object  being  to  obtain  the  surrender  of  the  charter  into  the 
king's  hands — on  the  ground  (1)  that  the  imposition  of  a  toll  on  certain 
goods  in  the  city  markets  was  extra  vires;  (2)  that  the  petition  of  the 
Common  Council  to  the  king  in  December,  1679,  was  a  misdemeanour  which 
warranted  a  judgment  of  forfeiture.  Practically  the  following  points  were 
involved  in  the  arguments  :  (1)  Whether  a  corporation  can  be  forfeited  ; 
(2)  whether  an  act  of  the  Mayor,  Aldermen,  and  Common  Council  be  an 
act  of  the  Corporation ;  (3)  whether  the  toll  and  the  petition  being  such 
acts  justify  forfeiture.  Judgment  was  given  on  all  these  against  the 
Corporation.  On  the  importance  of  the  decision  and  the  subsequent 
history  of  the  case  see  Hallam,  C.H.  ii.  453  et  seq.;  S.T.  viii.  1039-1358  ; 
Macaulay,  H.E.  ch.  ii.; Ranke,  H.E.  iii.  The  text  of  the  citations  from  the 
judgment  has  been  collated  with  the  MS.  Report  in  the  Owen  Wynne  MS. 
vol.  75,  in  the  Codrington  Library  of  All  Souls'  College.] 

Saunders,  G.J.  But  this  is  one  thing,  Mr.  Pollexfen,  that  I  would 
say  to  you  upon  your  argument,  what  a  grievous  thing  would  it  be, 
if  so  be,  the  being  of  a  corporation  might  be  forfeited  or  dissolved, 
because  say  you,  it  is  possible  that  all  the  corporations  in  England 
may  be  dissolved  because  they  have  committed  such  things  that  may 
be  forfeitures.  We  must  put  the  scales  equal  on  both  sides.  Let  us 
then  consider  the  other  side,  whether,  if  so  be  that  it  should  be  taken 
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for  law,  that  a  corporation  is  indissoluble  or  cannot  be  dissolved  for 
any  crime  whatsoever,  then  those  two  things  do  not  follow ;  First, 
you  will  shut  out  the  King's  Quo  Warranto,  let  him  have  what 
reason  he  can  for  it,  or  let  them  do  what  they  will :  And  in  the  next 
place,  you  have  set  up  so  many  independent  commonwealths.  For  if 
a  corporation  may  do  nothing  amiss  whatsoever,  what  else  does 
follow,  for  now  I  am  not  on  the  point,  whether  this  corporation  has 
done  any  act  that  is  amiss,  but  considering  your  argument  in  general, 
when  you  make  it  a  thing  of  such  ill  consequence  that  a  corporation 
should  be  forfeited  by  any  crime ;  but  I  say  now,  to  put  in  the  other 
scale  the  mischiefs  that  would  follow,  if  so  be  law  a  corporation 
might  not  be  dissolved  for  one  fault  or  another :  But  let  them  do 
what  they  would,  it  should  still  remain  a  corporation.  Then  it  is 
plain,  they  are  so  many  commonwealths  independent  upon  the  king, 
and  the  king's  Quo  Warranto  is  quite  shut  out;  that  is  mighty 
considerable.  For  a  man  to  make  an  argument  and  to  say  it  would 
be  very  mischievous,  inconvenient,  or  worse  to  the  city  of  London, 
if  a  judgment  should  be  given  against  it,  is  not  to  govern  us  ... 
what  we  are  to  look  at  principally  is  what  the  law  is,  for  that  way 
the  law  goes,  we  must  go  ...  and  that  the  way  the  law  has  settled 
has  the  least  inconvenience  in  it.  .  .  . 

Jones,  J.  We  are  all  unanimously  agreed  in  one  and  the  same 
opinion  in  this  whole  matter.  .  .  .  First,  Then  as  to  the  great  pre- 
liminary point,  Whether  a  corporation  aggregate  such  as  the  city  is, 
may  be  forfeited  or  seized  into  the  king's  hands.  We  are  of  opinion 
that  it  may,  upon  breach  of  that  condition  which  the  law  annexes  to 
it.  ...  And  this  seems  evident  beyond  all  contradiction  ...  by  the 
statute  of  28  Edward  III.  cap.  10.  ...  And  as  to  a  forfeiture  it 
seems  to  me  plain,  by  the  general  act  of  oblivion,  by  which  all  bodies 
corporate  and  politic  as  well  as  persons  natural  are  pardoned.  .  .  . 
It  is  likewise  plain  by  the  very  act  for  regulating  corporations  .  .  . 
and  if  the  law  should  be  otherwise  it  would  erect  as  many  indepen- 
dent republics  in  the  kingdom  as  there  are  corporations  aggregate, 
which,  how  fatal  that  might  prove  to  the  crown  and  the  government 
now  established,  every  man  may  easily  conceive.  To  the  Second 
point,  we  are  of  opinion  that  the  assuming  a  power  by  the  mayor, 
commonalty  and  citizens  of  London,  to  make  by-laws,  to  levy  money 
upon  the  subject,  and  the  levying  vast  sums  of  money  thereby  is  a 
great  oppression  upon  the  people  .  .  .  and  so  a  just  cause  of  for- 
feiture. Thirdly,  We  are  of  opinion,  that  the  charge  touching  the 
ordering,  exhibiting  and  printing  the  Petition,  so  scandalous  to  the 
king  and  government,  so  dangerously  tending  to  the  seduction  of  his 
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subjects,  to  a  dislike  of  his  person  and  government,  and  so  evidently 
tending  to  sedition  thereby  and  rebellion,  is  another  just  cause  of 
forfeiture.  Fourthly :  we  are  of  opinion,  that  these  acts  are  the  acts 
of  the  corporation,  being  so  alleged  by  the  replication,  and  not 
sufficiently  answered  by  the  rejoinder.  .  .  .  And  it  is  the  judgment 
of  this  Court :  That  the  franchise  and  liberty  of  London  be  taken 
into  the  king's  hands.  .  .  .  And  it  is  the  opinion  of  the  whole  Court. 


VIII 

GODDEN  v.  HALES 
2  James  II.,  1686. 

[Sir  Edward  Hales,  the  defendant,  was  a  Roman  Catholic  and  lieutenant 
of  the  Tower,  who  had  neglected  to  take  the  oaths  of  supremacy  and  alle- 
giance prescribed  by  the  statute  25  Car.  II.  c.  2.  A  collusive  action  was 
brought  against  him  by  Arthur  Godden  with  a  view  of  establishing  the 
prerogative  power  claimed  by  the  Crown  to  dispense  with  the  operation  of 
the  statute.  Hales  was  indicted  and  convicted  at  the  Rochester  Assizes, 
and  the  action  was  brought  to  recover  the  £500  awarded  by  the  statute  to 
the  informer.  It  was  argued  before  twelve  judges  in  the  King's  Bench, 
when  Hales  pleaded  a  royal  pardon  and  dispensation  in  bar  of  the  action. 
Eleven  judges  (Street  J.  alone  dissenting)  agreed  that  the  plea  in  bar  was 
good,  i.e.  that  the  Crown  had  the  power  to  dispense.  The  case  is  therefore 
remarkable  :  (1)  when  compared  with  the  decision  in  that  of  The  Seven 
Bishops  ;  (2)  for  the  arguments  explicitly  laid  down  by  Lord  Chief  Justice 
Herbert,  which  were  trenchantly  dealt  with  in  the  Bill  of  Rights.  See 
S.T.  xi.  1166-1315  (the  appendices  quote  contemporary  pamphlets  in 
which  the  judgment  is  minutely  examined)  ;  Hallam,  C.H.  iii.  ch.  xiv.j 
Macaulay,  H.E.  ch.  vi.;  Broom,  C.L.  492-506.] 

Then  the  Lord  chief  Justice  Herbert  spake  thus  : 

« 

Chief  Justice.  This  is  a  case  of  great  consequence,  but  of  as  little 
difficulty  as  ever  any  case  was,  that  raised  so  great  an  expectation : 
for  if  the  king  cannot  dispense  with  this  statute,  he  cannot  dispense 
with  any  penal  law  whatsoever. 

As  to  the  first  point,  whether  he  shall  be  admitted  to  plead  this 
dispensation  and  pardon  to  this  action  of  debt :  (having  not  pleaded 
it  to  the  indictment)  I  think  he  may:  for  this  court  shall  not  be 
bound  by  the  finding  of  the  jury  below,  for  he  (for  anything  that 
does  appear)  did  plead  it  there,  and  the  jury  might  have  gone  against 
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the  direction  of  the  court,  yet  that  shall  not  conclude  us  :  but  if  the 
party  has  good  matter  to  discharge  himself,  he  may  shew  it :  as  if  a 
man  be  convicted  of  an  assault  and  battery  against  the  defendant, 
the  plaintiff  may  give  the  former  conviction  in  evidence,  but  yet  he 
must  also  prove  the  battery,  or  else  he  shall  not  recover. 

And  this  being  an  estapel,  it  shall  not  bind  because  the  plaintiff 
was  not  a  party  to  the  first  suit. 

As  to  the  second  point,  whether  the  king  can  dispense  with  the  act 
or  no,  I  think  it  a  question  of  little  difficulty.  There  is  no  law 
whatsoever  but  may  be  dispensed  with  by  the  supreme  lawgiver ;  as 
the  laws  of  God  may  be  dispensed  with  by  God  himself;  as  it 
appears  by  God's  command  to  Abraham,  to  offer  up  his  son  Isaac;  So 
likewise  the  law  of  man  may  be  dispensed  with  by  the  legislator,  for 
a  law  may  be  either  too  wide  or  too  narrow,  and  there  may  be  many 
cases  which  may  be  out  of  the  conveniencies  which  did  induce  the 
law  to  be  made ;  for  it  is  impossible  for  the  wisest  lawmaker  to  foresee 
all  the  cases  which  may  be  or  are  to  be  remedied,  and  therefore  there 
must  be  a  power  somewhere,  able  to  dispense  with  these  laws.  But 
as  to  the  case  of  simony,  that  is  objected  by  the  other  side,  that  is 
against  the  law  of  God,  and  a  special  offence,  and  therefore  malum 
in  se,  which  I  do  agree  the  king  cannot  dispense  with.  And  as 
to  the  cases  of  usury  and  non-residence,  those  cases  do  come  in  under 
that  rule,  that  the  king  cannot  dispense  with  them,  because  the  subject 
has  a  benefit  by  them ;  for  in  case  of  usury  the  bond  is  made  void  by 
the  statute,  and  therefore  if  the  king  should  dispense  with  it,  the 
subject  would  lose  the  benefit  of  the  avoiding  the  bond.  And  as  to 
the  cases  of  buying  and  selling  of  offices,  which  are  objected,  there  is 
no  need  of  resolving,  whether  the  king  could  dispense  with  the 
statute  or  no,  because  the  party  was  disabled  to  take  any  such  office 
by  the  contract,  and  the  disability  was  attacked  by  force  before  the 
office  was  vested,  so  that  the  king  could  not  remove  the  disability; 
and  so  I  do  agree  that  it  would  have  been  in  this  case,  if  the 
defendant  had  by  his  neglect  or  refusal  to  take  the  oaths  rendered 
himself  incapable  before  he  had  taken  the  king's  dispensation;  for 
the  king's  dispensation  coming  before  the  disability  attacked,  it  does 
prevent  it. 

The  case  of  the  sheriff  is  much  a  stronger  case  than  this,  and  conies 
up  to  it  in  every  particular,  for  that  statute  doth  disable  the  party  to 
take,  and  the  king  to  grant ;  and  there  is  also  a  clause  in  that  statute, 
which  says,  that  the  patent  shall  be  void,  notwithstanding  any  Non 
Obstante  to  the  contrary;  and  there  is  a  penalty  of  £200  like  to  our 
case  :  and  yet  by  the  opinion  of  all  the  judges  of  England,  the  king 
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has  a  power  of  dispensing  with  that  statute ;  yet  that  statute  does 
expressly  say,  the  king  shall  not  dispense  with  it  by  a  Non  Obstante : 
so  if  an  act  of  parliament  had  a  clause  in  it,  that  it  should  never  be 
repealed,  yet  without  question,  the  same  power  that  made  it  may 
repeal  it.  Besides,  that  statute  makes  the  patents  void  at  the  time 
of  granting  them ;  but  by  this  statute  the  patents  are  good  at  the 
time  of  granting  them,  and  continue  so  'till  the  neglect  to  take  the 
oaths,  for  doing  of  which  the  patentee  has  three  months  time.  And 
if  the  case  of  the  sheriff  be  law,  as  it  hath  been  taken  ever  since 
Hen.  7th's  time,  and  is  cited  for  good  law  in  many  of  our  books,  and 
never  'till  now  questioned;  for  the  common  cause  and  experience 
have  been  according  to  it :  then  I  defy  all  the  world  to  show  me  any 
material  difference  between  that  and  this,  only  that  this  is  the 
stronger  case  of  the  two,  in  many  particulars.  But  because  the  case 
has  been  denied  by  the  plaintiff's  counsel,  it  does  concern  us  to  take 
the  opinion  of  our  brethren,  it  being  a  matter  of  so  great  consequence 
in  the  circuits ;  for  if  it  be  not  law,  then  there  are  some  sheriffs  that 
be  not  lawful,  and  so  have  not  power  to  return  the  juries,  and  then 
we  have  no  power  to  try  and  give  judgment  upon  any  offenders ;  and 
it  also  concerns  us  who  go  into  our  countries,  to  take  advice  of  it :  for 
if  that  case  is  not  law,  our  patents,  which  are  Non  Obstantes  to 
23  Hen.  8.  24,  may  not  be  good,  and  so  we  have  no  authorities  to  go 
the  circuits ;  and  therefore  I  will  ask  the  opinion  of  all  the  judges 
as  well  in  that  case  as  this. 

On  Monday  the  21st  of  June,  after  having  consulted  with  all  the 
judges,  his  lordship  delivered  their  opinions  in  open  court,  thus : 

In  the  case  of  Goodwin  and  Hales,  wherein  the  defendant  pleads 
a  dispensation  from  the  king ;  it  is  doubted,  whether  or  no  the  king 
had  such  a  prerogative?  Truly,  upon  the  argument  before  us,  it 
appeared  as  clear  a  case  as  ever  came  before  this  court :  but  because 
men  fancy  I  know  not  what  difficulty,  when  really  there  is  none,  we 
were  willing  to  give  so  much  countenance  to  the  question  in  the  case, 
as  to  take  the  advice  of  all  the  judges  of  England.  They  were  all 
assembled  at  Serjeant's  Inn,  and  this  case  was  put  to  them ;  and  the 
great  case  of  the  sheriffs  was  put,  whether  the  dispensation  in  that 
case  were  legal  1  because  upon  that  depended  the  execution  of  all  the 
law  of  the  nation :  and  I  must  tell  you,  that  there  were  ten  upon  the 
place  that  clearly  delivered  their  opinions,  that  the  case  of  the 
sheriffs  was  good  law;  and  that  all  the  attainders  grounded  upon 
indictments  found  by  juries  returned  by  such  sheriffs  were  good, 
and  not  erroneous;  and  consequently  that  men  need  not  have  any 
fears  or  scruples  about  that  matter.  And  in  the  next  place  they  did 
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clearly  declare,  that  there  was  no  imaginable  difference  between  that 
case  and  this ;  unless  it  were,  that  this  were  very  much  the  clearer  case 
of  the  two,  and  liable  to  the  fewer  exceptions. 

My  brother  Powell  said,  he  was  inclined  to  be  of  the  same  opinion ; 
but  he  would  rather  have  some  more  time  to  consider  of  it :  but  he 
has  since  sent  by  my  lord  Holloway,  to  let  us  know  that  he  does  con- 
cur with  us.  To  these  eleven  judges  there  is  one  dissenter,  brother 
Street,  who  yet  continues  his  opinion,  That  the  king  cannot  dispense 
in  this  case :  but  that's  the  opinion  of  one  single  judge,  against  the 
opinion  of  eleven.  We  were  satisfied  in  our  judgments  before,  and 
having  the  concurrence  of  eleven  out  of  twelve,  we  think  we  may 
well  declare  the  opinion  of  the  court  to  be,  that  the  king  may  dis- 
pense in  this  case  :  and  the  judges  go  upon  these  grounds ; 

1.  That  the  kings  of  England  are  sovereign  princes. 

2.  That  the  laws  of  England  are  the  king's  laws. 

3.  That  therefore  'tis  an  inseparable  prerogative  in  the  kings  of 
England,  to  dispense  with  penal  laws  in  particular  cases,  and  upon 
particular  necessary  reasons. 

4.  That  of  those  reasons  and  these  necessities,  the  king  himself 
is  sole  judge  :  and  then,  which  is  consequent  upon  all, 

5.  That  this  is  not  a  trust  invested  in,  or  granted  to  the  king  by 
the  people,  but  the  ancient  remains  of  the  sovereign  power  and  pre- 
rogative of  the  kings  of  England;  which  never  yet  was  taken  from 
them,  nor  can  be.     And  therefore  such  a  dispensation  appearing  upon 
record  to  come  time  enough  to  save  him  from  the  forfeiture,  judgment 
ought  to  be  given  for  the  defendant. 

(S.T.  xi.  1195-1199.) 

A  Warrant  of  Dispensation. 
James  R., 

Right  trusty  &c.  we  greet  you  well.  Whereas  in  the  12th  Act  of 
our  current  parliament,  intituled  "Act  of  Supply,"  there  is  a  clause 
ordaining  ...  to  take  the  oath  and  that  appointed  by  law,  which  clause 
we  judge  fit,  for  our  service,  to  require  you  to  put  vigorously  in  execution 
excepting  these  .  .  .  whom  we  have  dispensed  with  from  taking  the  same, 
and  such  as  we  shall  hereafter  dispense  with  under  our  royal  hand.  For 
doing  whereof  this  shall  be  your  warrant,  and  so  we  bid  you  heartily  fare- 
well. Given  at  our  Court  at  Whitehall,  the  7th  day  of  November,  1685, 
and  of  our  reign  the  first  year. 

By  His  Majesty's  command,  MELFOED. 
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IX 

THE   CASE   OF   THE   SEVEN  BISHOPS 
4  James  II.,  1688. 

[Archbishop  Bancroft  and  six  bishops,  St.  Asaph,  Ely,  Peterborough, 
Bath  and  Wells,  Chichester,  and  Bristol,  petitioned  the  King  in  person 
against  the  orders  to  distribute  and  read  the  Declaration  of  Indulgence. 
Subsequently  being  informed  that  a  criminal  information  for  libel  would 
be  exhibited  against  them  in  the  Court  of  King's  Bench,  they  refused  on 
the  ground  of  their  privileges  as  Peers  to  enter  into  recognisances  to  appear, 
and  were  committed  to  the  Tower.  On  June  29,  1688,  they  were  tried 
before  the  Lord  Chief  Justice  and  a  jury,  on  a  charge  of  writing  and 
publishing  a  "false,  feigned,  malicious,  pernicious,  and  seditious  libel." 
The  trial  turned  largely  on  two  points  :  (1)  Was  the  publication  proved  ? 
(2)  Was  the  petition  libellous  ?  It  has  since  become  a  leading  case  on 
(1)  the  right  to  petition,  (2)  the  nature  of  seditious  libel,  and  (3)  the 
legality  of  the  power  by  prerogative  to  suspend  and  dispense  with  existing 
laws,  as  had  been  claimed  and  exercised  in  the  Declaration  of  Indulgence. 
The  extracts  give  (1)  the  Declaration  of  Indulgence,  (2)  the  Order  in 
Council,  (3)  the  Bishop's  Protest,  and  (4)  a  report  of  the  case.  On 
June  30  the  jury  found  a  verdict  of  "Not  Guilty"  on  the  v;hole  ques- 
tion. See  Macaukiy,  H.  of  E.  ch.  viii.;  S.T.  xii.  183-433 ;  Hallam,  C.H. 
iii.  ch.  xiv.;  May,  C.H.E.  i.  444-451,  ii.  107-117  ;  Broom,  C.L.  406-517.] 


n 

THE  DECLARATION  OF  INDULGENCE,    1687.1 

His  Majesty's  gracious  declaration  to  all  his  loving  subjects  for 
liberty  of  conscience. 

It  having  pleased  God  Almighty  not  only  to  bring  us  to  the  imperial  * 
crown  of  these  kingdoms  through   the  greatest  difficulties,  but  to 
preserve  us  by  a  more  than  ordinary  providence  upon  the  throne 

our  royal  ancestors,  there  is  nothing  now  that  we  so  fondly  desire 
as  to  establish  our  government  on  such  a  foundation  as  may  make  our 
subjects  happy,  and  unite  us  by  inclination  as  well  as  duty.  Which 
we  think  can  be  done  by  no  means  so  effectually  as  by  granting 
to  them  the  free  exercise  of  their  religion  for  the  time  to  come,  and 
add  that  to  the  perfect  enjoyment  of  their  property,  which  has  never 
been  in  any  case  invaded  by  us  since  our  coming  to  the  crown, 
Which  being  the  two  things  men  value  most,  shall  ever  be  preserved 
in  these  kingdoms,  during  our  reign  over  them,  as  the  truest  methods 

1  Cp.  throughout  with  the  Declaration  of  Charles  II.,  p.  42. 
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of  their  peace  and  our  glory.  "We  cannot  but  heartily  wishes  it  will 
easily  be  believed,  fchat  all  the  people  of  our  dominions  were  members 
pjLthe  Catholic  Church ;  yet  we  humbly  thank  Almighty  God,  it  is 
and  has  of  long  time  been  our  constant  sense  and  opinion  (which 
upon  divers  occasions  we  have  declared)  that  conscience  ought  not  Jx> 
be  constrained  nor  people  forced  in  matters  of  mere  religion :  it  has 
e^ever  keen  directly  contrary  to  our  inclination,  as  we  think  it  is  to  the 
interest  of  government,  which  it  destroys  by  spoiling  trade,  depopu- 
lating  countries,  and  discouraging  strangers,  and  finally,  that  it  never 
obtained  the  end  for  which  it  was  employed.  And  in  this  we  are 
the  more  confirmed  by  the  reflections  we  have  made  upon  the  conduct 
of  the  four  last  reigns.  For  after  all  the  frequent  and  pressing 
endeavours  that  were  used  in  each  of  them  to  reduce  this  kingdom 
to  an  exact  conformity  in  religion,  it  is  visible  the  success  has  not 
answered  the  design,  and  that  the  difficulty  is  invincible. 

We  therefore,  out  of  our  princely  care  and  affection  to  all  our 
loving  subjects,  that  they  may  live  at  ease  and  quiet,  and  for  the 
increase  of  trade  and  encouragement  of  strangers,  have  thought  fit 
virtue  of  our  royal  prerogative  to  issue  forth  this  our  declaration 
of  indulgence,  making  no  doubt  of  the  concurrence  of  our  Two 
Houses  of  Parliament  when  we  shall  think  it  convenient  for  them  to 


the  first  place,  we  do  declare  that  we  will  protect  and  maintain 
archbishops,  bishops,  and   clergy,  and  all   other   our  subjects 
of  the  Church  of  England  in  the  free  exercise  of  their  religion  as 
by  law  established,  and  in  the  quiet  and  full  enjoyment  of  aU_their 

i,  without  any  molestation  or  disturbance  whatsoever. 
We  do  likewise  declare  that  it  is  our  royal  will  and  pleasure  that 
henceforth  the  execution  of  all  and  all  manner  of  penal  laws 
in  matters  ecclesiastical,  for  not  coming  to  church,  or  not  receiving 
the   Sacrament,    or  for   any   other   nonconformity   to   the    religion 
established,  or  for  or  by  reason  of  the  exercise  of  religion  in  any 
manner   whatsoever  be   immediately  suspended ;    and    the    further 
execution   of   the   said  jpenal   laws   and  every  of    them  is  hereby 


suspended. 

And  to  the  end  that  by  the  liberty  hereby  granted  the  peace 
and  security  of  our  government  in  the  practice  thereof  may  not  be 
endangered,  we  have  thought  fit,  and  hereby  straitly  charge  and 
command  all  our  loving  subjects,  that — as  we  do  freely  give  them 
leave  to  meet  and  serve  God  after  their  own  way  and  manner,  be 
it  in  private  houses  or  places  purposely  hired  or  built  for  that  use,  so 
that  they  take  especial  care  that  nothing  be  taught  or  preached 


THE   CASE   OP  THE   SEVEN   BISHOPS        251 

amongst  them,  which  may  any  way  tend  to  alienate  the  hearts  of  our 
people  from  us  or  our  government,  and  that  their  meetings  and 
assemblies  be  peaceably,  openly,  and  publicly  held,  and  all  persons 
freely  admitted  J/p  them,jMid  that  they  do  signify  and  make  known 
to  some  one  or  more  of  the  next  justices  of  the  peace  what  place  or 
places,  they  set  apart  for  those  uses,  and  that  all  our  subjects  may 
enjoy  such  their  religious  assemblies  with  greater  assurance  and 
protection — we  have  thought  it  requisite,  and  do  hereby  command, 
that  no  disturbance  of  any  kind  be  made  or  given  unto  them,  under 
pain  of  our  displeasure,  and  to  be  further  proceeded  against  with  the 
Upmost  severity. 

And  forasmuch  as  we  are  desirous  to  have  the  benefit  of  the 
service  of  all  our  loving  subjects,  which  by  the  law  of  nature  is 
inseparably  annexed  and  inherent  in  our  royal  person,  and  that  none 
of  our  subjects  may  for  the  future  be  under  any  discouragement  or 
disability  (who  are  otherwise  well  inclined  and  fit  to  serve  us)  by 
reason  of  some  oaths  or  tests  that  have  been  usually  administered  on 
such  occasions,  we  do  hereby  further  declare,  that  it  is  our  royal  will 
and  pleasure  that  the  oaths  commonly  called  "  The  oaths  of  supremacy 
and  allegiance,"  and  also  the  several  tests  and  declarations  mentioned 
in  the  Acts  of  Parliament  made  in  the  five-and-twentieth l  and 
thirtieth  years  of  the  reign  of  our  late  royal  brother,  King  Charles  II., 
shall  not  at  any  time  hereafter  be  required  to  be  taken,  declared,  or 
subscribed  by  any  person  or  persons  whatsoever,  wEo~is  or  shall  be 
employed  in  any  office  or  place  of  trust,  either  civil  or  military,  under 
us  or  in  our  government.  And  we  do  further  declare  it  to  be  our 
pleasure  and  intention  from  time  to  time  hereafter,  to  grant  our  royal 
dispensations  under  our  great  seal  to  all  our  loving  subjects  so  to  be 
employed,  who  shall  not  take  the  said  oaths,  or  subscribe  or  declare  the 
said  tests  or  declarations  in  the  above-mentioned  Acts  and  every  of 
them. 

And  to  the  end  that  all  our  loving  subjects  may  receive  and  enjoy 
the  full  benefit  and  advantage  of  our  gracious  indulgence  hereby  in- 
tended, and  may  be  acquitted  and  discharged  from  all  pains,  penalties, 
forfeitures,  and  disabilities  by  them  or  any  of  them  incurred  or  for- 
feited, or  which  they  shall  or  may  at  any  time  hereafter  be  liable  to, 
for  or  by  reason  of  their  nonconformity,  or  the  exercise  of  their 
religion,  and  from  all  suits,  troubles,  or  disturbances  for  the  same ;  we 
do  hereby,  give  our  free  and  ample  pardon  unto  all  nonconformists, 
recusants,  and  other  our  loving  subjects,  for  all  crimes  and  things 

1  The  Test  Act,  p.  39. 
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committed  or  done  contrary  to  the  penal  laws,  formerly  made  relating 
to  religion,  and  the  profession  or  exercise  thereof;  hereby  declaring 
that  this  our  royal  pardon  and  indemnity  shall  be  as  good  and  effectual 
to  all  intents  and  purposes,  as  if  every  individual  person  had  been 
therein  particularly  named,  or  had  particular  pardons  under  the  great 
seal,  which  we  do  likewise  declare  shall  from  time  to  time  be  granted 
unto  any  person  or  persons  desiring  the  same ;  willing  and  requiring 
our  judges,  justices,  and  other  officers  to  take  notice  of  and  obey  our 
royal  will  and  pleasure  hereinbefore  declared. 

And  although  the  freedom  and  assurance  we  have  hereby  given  in 
relation  to  religion  and  property  might  be  sufficient  to  remove  from 
the  minds  of  our  loving  subjects  all  fears  and  jealousies  in  relation  to 
either,  yet  we  have  thought  fit  further  to  declare  that  we  will  main- 
tain them  in  all  their  properties  and  possessions,  as  well  of  church 
and  abbey  lands,  as  in  any  other  their  lands  and  properties  whatso- 
ever. 

Given  at  our  court  at  Whitehall  the  fourth  day  of  April,  1687,  in 
the  third  year  of  our  reign. 

ii 
ORDER  IN  COUNCIL 

It  is  this  day  ordered  by  his  Majesty  in  Council,  that  his  Majesty's 
late  gracious  declaration,  bearing  date  the  27th  of  April  last,  be  read 
at  the  usual  time  of  divine  service,  upon  the  20th  and  27th  of  this 
month,  in  all  churches  and  chapels  within  the  cities  of  London  and 
Westminster,  and  ten  miles  thereabouts;  and  upon  the  3rd  and  10th 
of  June  next,  in  all  other  churches  and  chapels  throughout  this 
Kingdom.  And  it  is  hereby  further  ordered,  that  the  right  reverend 
the  bishops  cause  the  said  declaration  to  be  sent  and  distributed 
throughout  their  several  and  respective  dioceses,"to  be  read  accordingly. 

(London  Gazette,  May  7,  1688.) 

in 
THE   BISHOP'S   PROTEST 

"We  are  not  averse  to  the  publishing  of  the  Declaration,  out  of 
want  of  due  tenderness  towards  Dissenters,  with  whome  wee  shall  be 
willing  to  come  to  such  a  temper  as  shall  be  thought  fitt  when  the 
matter  comes  to  be  settled  and  considered  in  parl'mt.  But  the 
Declaration  being  founded  on  such  a  dispensing  power,  as  may  at 
pleasure  sett  aside  all  law,  ecclesiastical  or  civill,  appears  to  us  illegall, 
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and  did  soe  to  the  parl'mt  of  72,  and  it  is  a  point  of  soe  great  conse- 
quence, that  we  cannot  soe  farre  make  o'selves  p'ties  to  it,  as  the 
reading  of  it  in  the  churches  at  ye  time  of  divine  service  will 
amount  to.  (Signed)  CANTERBURY, 

"  This  was  delivered  ELY, 

to  ye  King,  May  7,  PETBRBOROW, 

1688,  by  these  Bps.  &c.,  &c." 

(Bodleian  Library,  Kawl.  MSS.  C.  798,  3686.     Cited  also  in  Duckett, 
Penal  Laws  and  Test  Act,  1883 ;  privately  printed.) 


IV 

THE  CASE 

Serf.  Levinz  (for  the  defence).  Now,  my  lord,  if  your  lordship 
pleases,  the  charge  is  a  charge  for  a  libel,  and  there  are  two  things  to 
be  considered. 

First,  Whether  the  bishops  did  deliver  this  paper  to  the  king1? 
But  that  we  leave  upon  the  evidence  that  has  been  given ;  only  we 
say,  there  has  been  no  direct  proof  of  that. 

In  the  next  place,  supposing  they  did  deliver  this  petition  to  the 
king,  Whether  this  be  a  libel  upon  the  matter  of  it,  the  manner  of 
delivering  it,  or  the  persons  that  did  it  ? 

And  with  submission,  my  lord,  this  cannot  be  a  libel,  although  it 
be  true  that  they  did  so  deliver  it. 

First,  my  lord,  there  is  little  disingenuity  offered  to  my  lords  the 
bishops,  in  only  setting  forth  part,  and  not  the  whole,  in  only  reciting 
the  body,  and  not  the  prayer. 

But,  my  lord,  with  your  lordship's  favour,  taking  the  petitionary 
part,  and  adding  it  to  the  other,  it  quite  alters  the  nature  of  the 
thing ;  for  it  may  be,  a  complaint  without  seeking  redress  might  be 
an  ill  matter ;  but  here  taking  the  whole  together,  it  appears  to  be  a 
complaint  of  a  grievance,  and  a  desire  to  be  eased  of  it. 

With  your  lordship's  favour,  the  subjects  have  a  right  to  petition 
the  king  in  all  their  grievances,  so  say  all  our  books  of  law,  and  so 
says  the  statute  of  the  thirteenth  of  the  late  king ;  they  may  petition, 
and  come  and  deliver  their  petition  under  the  number  of  ten,  as 
heretofore  they  might  have  done,  says  the  statute ;  so  that  they  all 
times  had  a  right  so  to  do,  and  indeed  if  they  had  not  it  were  the 
most  lamentable  thing  in  the  world,  that  men  must  have  grievances 
upon  them,  and  yet  they  not  to  be  admitted  to  seek  relief  in  an 
humble  way. 
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Now,  my  lord,  this  is  a  petition  setting  forth  a  grievance,  and 
praying  his  majesty  to  give  relief.  And  what  is  this  grievance? 
It  is  that  command  of  his,  by  that  order  made  upon  my  lords  the 
bishops,  to  distribute  the  declaration  and  cause  it  to  be  read  in  the 
churches :  and  pray,  my  lord,  let  us  consider  what  the  effects  and 
consequences  of  that  distribution  and  reading  is :  it  is  to  tell  the 
people,  that  they  need  not  submit  to  the  Act  of  Uniformity,  nor  to 
any  act  of  parliament  made  about  ecclesiastical  matters,  for  they 
are  suspended  and  dispensed  with.  This  my  lords  the  bishops  must 
do,  if  they  obey  this  order;  but  your  lordship  sees,  if  they  do  it, 
they  lie  under  an  Anathema  by  the  statute  of  1  Eliz.,  for  they  are 
under  a  curse  if  they  do  not  look  to  the  preservation  and  observation 
of  that  act :  but  this  command  to  distribute  and  read  the  declaration, 
whereby  all  these  laws  are  dispensed  with,  is  to  let  the  people  know, 
they  will  not  do  what  the  act  requires  of  them. 

Now,  with  your  lordship's  favour,  my  lords  the  bishops  lying  under 
this  pressure,  the  weight  of  which  was  very  grievous  upon  them, 
they  by  petition  apply  to  the  king  to  be  eased  of  it,  which  they 
might  do  as  subjects :  besides,  my  lord,  they  are  peers  of  the  realm, 
and  were  most  of  them  sitting  as  such  in  the  last  parliament,  where, 
as  you  have  heard,  it  was  declared,  such  a  dispensation  could  not  be ; 
and  then  in  what  a  case  should  they  have  been,  if  they  should  have 
distributed  this  declaration,  which  was  so  contrary  to  their  actings 
in  parliament?  What  could  they  have  answered  for  themselves, 
had  they  thus  contributed  to  this  declaration,  when  they  had  them- 
selves before  declared,  that  the  king  could  not  dispense. 

And  that  this  was  no  new  thing,  for  it  had  been  so  declared  in  a 
parliament  before  in  two  sessions  of  it,  in  the  late  king's  reign 
within  a  very  little  time  one  of  another ;  and  such  a  parliament  that 
were  so  liberal  in  their  aids  to  the  crown,  that  a  man  would  not 
think  they  should  go  about  to  deprive  the  crown  of  any  of  its  rights. 
It  was  a  parliament  that  did  do  as  great  services  for  the  crown  as 
ever  any  did,  and  therefore  there  is  no  reason  to  suspect,  that  if  the 
king  had  had  such  a  power,  they  would  have  appeared  so  earnest 
against  it. 

But,  my  lord,  if  your  lordship  pleases,  these  are  not  the  beginnings 
of  this  matter;  for  we  have  shewed  you  from  the  fifteenth  of 
Richard  the  Second,  that  there  was  a  power  granted  by  the  parlia- 
ment to  the  king  to  dispense  with  a  particular  act  of  parliament, 
which  argues,  that  it  could  not  be  without  an  act  of  parliament :  and 
in  1662,  it  is  said  expressly,  that  they  could  not  be  dispensed  with 
but  by  act  of  parliament.  It  is  said  so  again  in  1672.  The  king 
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was  then  pleased  to  assume  to  himself  such  a  power  as  is  pretended 
to  in  this  declaration;  yet  upon  information  from  his  houses  of 
parliament,  the  king  declared  himself  satisfied  that  he  had  no  such 
power,  cancelled  his  declaration,  and  promised  that  it  should  not  be 
drawn  into  consequence  or  example.  And  so  the  Commons,  hy  their 
protestation,  said  in  Kichard  the  Second's  time,  that  it  was  a  novelty 
and  should  not  be  drawn  into  consequence  or  example. 

Now,  my  lord,  if  your  lordship  pleases,  if  this  matter  that  was 
commanded  the  bishops  to  do,  were  something  which  the  law  did  not 
allow  of,  surely  then  my  lords  the  bishops  had  all  the  reason  in  the 
world  to  apply  themselves  to  the  king,  in  an  humble  manner  to 
acquaint  him  why  they  could  not  obey  his  commands :  and  to  seek 
relief  against  that  which  lay  so  heavy  upon  them. 

Truly,  my  lord,  Mr.  Attorney  was  very  right  in  the  opening  of  the 
cause  at  first,  that  is,  That  the  government  ought  not  to  receive 
affronts,  no,  nor  the  inferior  offices  are  not  to  be  affronted ;  a  justice 
of  the  peace,  so  low  a  man  in  office  is  not.  For  a  man  to  say  to  a 
justice  of  the  peace,  when  he  is  executing  his  office,  that  he  does  not 
right  in  it  is  a  great  crime,  and  Mr.  Attorney  said  right  in  it :  but 
suppose  a  justice  of  the  peace  were  making  of  a  warrant  to  a 
constable,  to  do  something  that  was  not  legal  for  him  to  do,  if  the 
constable  should  petition  this  justice  of  the  peace,  and  therein  set 
forth,  Sir,  you  are  about  to  command  me  to  do  a  thing,  which,  I  con- 
ceive is  not  legal ;  surely  that  would  not  be  a  crime  that  he  was  to 
be  punished  for :  for  he  does  but  seek  relief,  and  shew  his  grievance 
in  a  proper  way,  and  the  distress  he  is  under. 

My  lord,  this  is  the  bishop's  case  with  submission ;  they  are  under 
a  distress  being  commanded  to  do  a  thing  which  they  take  not  to  be 
legal,  and  they  with  all  humility,  by  way  of  petition  acquaint  the 
king  with  this  distress  of  theirs,  and  pray  him,  that  he  will  please  to 
give  relief. 

My  lord,  there  is  no  law,  but  is  either  an  act  of  parliament,  or  the 
common  law ;  for  an  act  of  parliament  there  is  none  for  such  a  power ; 
all  that  we  have  of  it  in  parliamentary  proceedings  is  against  it ;  and 
for  the  common  law,  so  far  as  I  have  read  it,  I  never  did  meet  with 
anything  of  such  a  nature,  as  a  grant  or  dispensation  that  pretended 
to  dispense  with  any  one  whole  act  of  parliament;  I  have  not  so 
much  as  heard  of  any  such  thing  mentioned  by  any  of  the  king's 
counsel;  but  here,  my  lord,  is  a  dispensation  that  dispenses  with 
a  great  many  of  the  king's  laws  at  once,  truly  I  cannot  take  upon 
me  to  tell  how  many,  there  may  be  forty  or  above,  for  aught 
I  know. 
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Therefore,  my  lord,  the  bishops  lying  under  such  a  grievance  as 
this,  and  under  such  a  pressure,  being  ordered  to  distribute  this 
declaration  in  all  their  churches,  which  was  to  tell  the  people  they 
ought  to  be  under  no  law  in  this  case,  which  surely  was  a  very  great 
pressure,  both  in  point  of  law  and  in  conscience  too,  they  lying  under 
such  obligations  to  the  contrary  as  they  did ;  with  submission  to  your 
lordship,  and  you  gentlemen  of  the  jury,  if  they  did  deliver  this 
petition  (publishing  of  it  I  will  not  talk  of,  for  there  has  been  no 
proof  of  a  publication,  but  a  delivering  of  a  petition  to  his  majesty 
in  the  most  secret  and  decent  manner  that  could  be  imagined),  my 
lords  the  bishops  are  not  guilty  of  the  matter  charged  upon  them  in 
this  information.  .  .  . 

My  lord,  I  would  only  mention  the  great  case  of  Thomas  and 
Sorrel  in  the  Exchequer-chamber,  upon  the  validity  of  a  dispensation 
of  the  statute  of  Edward  the  6th,  touching  selling  of  wine.  There 
it  was  the  opinion  of  every  one  of  the  judges,  and  they  did  lay  it 
down  as  a  settled  position,  that  there  could  never  be  an  abrogation, 
or  a  suspension  (which  is  a  temporary  abrogation)  of  an  act  of  parlia- 
ment, but  by  the  legislative  power.  That  was  a  foundation  laid 
down  quite  through  the  debate  of  that  case.  Indeed  it  was  disputed 
how  far  the  king  might  dispense  with  the  penalties  in  such  a 
particular  law,  as  to  particular  persons ;  but  it  was  agreed  by  all,  that 
the  king  had  no  power  to  suspend  any  law ;  and,  my  lord,  I  dare 
appeal  to  Mr.  Attorney  General  himself,  whether,  in  the  case  of 
Godden  and  Hales,  which  was  lately  in  this  court,  to  make  good  that 
dispensation,  he  did  not  use  it  as  an  argument  then,  that  it  could  not 
be  expounded  into  a  suspension :  he  admitted  it  not  to  be  in  the 
king's  power  to  suspend  a  law,  but  he  might  give  a  dispensation  to  a 
particular  person,  was  all  that  he  took  upon  to  justify  him  at  that 
time. 

My  lord,  by  the  law  of  all  civilised  nations,  if  the  prince  does 
require  something  to  be  done,  which  the  person  who  is  to  do  it  takes 
it  to  be  unlawful,  it  is  not  only  lawful,  but  his  duty,  rescribere 
principi.  This  is  all  that  is  done  here,  and  that  in  the  most 
humble  manner  that  could  be  thought  of.  Your  lordship  will 
please  to  observe  how  far  it  went,  how  careful  they  were  that  they 
might  not  any  way  justly  offend  the  king  ;  they  did  not  interpose  by 
giving  advice,  as  peers ;  they  never  stirred  till  it  was  brought  home 
to  themselves.  When  they  made  their  petition  all  they  beg  is,  that 
it  may  not  so  far  be  insisted  upon  by  his  majesty  as  to  oblige  them 
to  read  it.  Whatever  they  thought  of  it,  they  do  not  take  upon 
them  to  desire  the  declaration  to  be  revoked. 
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My  lord,  as  to  matters  of  fact  alleged  in  the  said  petition,  that 
they  are  perfectly  true,  we  have  shewn  by  the  journals  of  both 
houses.  In  every  one  of  those  years  which  are  mentioned  in  the 
petition,  this  power  of  dispensation  was  considered  in  parliament, 
and,  upon  debate,  declared  to  be  contrary  to  law :  there  could  be  no 
design  to  diminish  the  prerogative,  because  the  king  hath  no  such 
prerogative.  Seditious,  my  lord  it  could  not  be,  nor  could  possibly 
stir  up  sedition  in  the  minds  of  the  people,  because  it  was  presented 
to  the  king  in  private  and  alone :  false  it  could  not  be,  because  the 
matter  of  it  is  true  :  there  could  be  nothing  of  malice,  for  the  occasion 
was  not  sought :  the  thing  was  pressed  upon  them ;  and  a  libel  it 
could  not  be,  because  the  intent  was  innocent,  and  they  kept  within 
the  bounds  set  by  the  act  of  parliament,  that  gives  the  subject  leave 
to  apply  to  his  prince  by  petition,  where  he  is  aggrieved.  .  .  . 

FROM  THE  SPEECH  OF  THE  SOLICITOR-GENERAL  FOR  THE  CROWN. 

Then,  my  lord,  let  us  take  this  case  as  it  is,  upon  the  nature  of 
the  petition,  and  the  evidence  that  they  have  given,  and  then 
consider  whether  it  will  justify  all  that  is  done  :  for  the  business  of 
petitioning,  I  would  distinguish  and  inquire,  whether  my  lords  the 
bishops  out  of  parliament  can  present  any  petition  to  the  king?  I 
do  agree,  that  in  parliament  the  lords  and  commons  may  make 
addresses  to  the  king,  and  signify  their  desires,  and  make  known 
their  grievances  there;  and  there  is  no  doubt  but  that  is  a  natural 
and  proper  way  of  application :  for  in  the  beginning  of  the  parlia- 
ment, there  are  receivers  of  petitions  appointed,  and  upon  debates, 
there  are  committees  appointed  to  draw  up  petitions  and  addresses ; 
but  to  come  and  deduce  an  argument,  that  because  the  lords  in 
parliament  have  done  thus  (there  being  such  methods  of  proceedings 
usual  in  parliament)  therefore  my  lords  the  bishops  may  do  it  out  of 
parliament,  that  is  certainly  a  non  sequitur,  no  such  conclusion  can  be 
drawn,  from  those  premises. 

My  lord,  I  shall  endeavour  to  lay  the  fact  before  you  as  it  really 
is,  and  then  consider  what  is  proper  for  the  court  to  take  notice  of, 
as  legal  proof  or  evidence  :  and  I  take  it,  all  those  precedents  that 
they  have  produced  of  what  the  lords  did,  and  what  the  commons 
did  in  parliament,  is  no  warrant  for  them  to  shelter  themselves 
under,  against  the  information  here  in  question. 

(Here  Mr.  Justice  Powell  spake  aside  to  the  Lord  Chief  Justice  thus.) 

Mr.  Just.  Powell.  My  Lord,  this  is  strange  doctrine !  Shall  not 
the  subject  have  liberty  to  petition  the  king  but  in  parliament  1  If 
that  be  law,  the  subject  is  in  a  miserable  case. 
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L.  C.  J.  Brother,  let  him  go  on,  we  will  hear  him  out,  though 
I  approve  not  of  his  position. 

Sol.  Gen.  The  Lords  may  address  to  the  king  in  parliament,  and 
the  commons  may  do  it,  but  therefore  that  the  bishops  may  do  it  out 
of  parliament,  does  not  follow.  .  .  . 

I  dare  say  it  will  not  be  denied  me  that  the  king  may  by  his 
prerogative  royal,  issue  forth  his  proclamation;  it  is  as  essential  a 
prerogative  as  it  is  to  give  his  assent  to  an  act  of  parliament  to  make 
it  a  law.  And  it  is  another  principle,  which  I  think  cannot  be 
denied,  that  the  king  may  make  constitutions  and  orders  in  matters 
ecclesiastical;  and  that  these  he  may  make  out  of  parliament,  and 
without  the  parliament.  If  the  king  may  do  so,  and  these  are  his 
prerogatives,  then  suppose  the  king  do  issue  forth  his  royal  pro- 
clamation (and  such  in  effect  is  this  declaration  under  the  great  seal) 
in  a  matter  ecclesiastical,  by  virtue  of  his  prerogative  royal ;  and  this 
declaration  is  read  in  the  council,  and  published  to  the  world,  and 
then  the  bishops  come  and  tell  the  king,  Sir  you  have  issued  out 
an  illegal  proclamation  or  declaration,  being  contrary  to  what  has 
been  declared  in  parliament,  when  there  is  no  declaration  in  parlia- 
ment ;  is  not  this  a  diminishing  the  king's  power  and  prerogative  in 
issuing  forth  his  proclamation  or  declaration,  and  making  constitutions 
in  matters  ecclesiastical  ?  Is  not  this  a  questioning  his  prerogative  ? 
Do  not  my  lords  the  bishops  in  this  case  raise  a  question  between  the 
king  and  the  people?  Do  not  they,  as  much  as  in  them  lies,  stir 
up  the  people  to  sedition  ?  For  who  shall  be  judge  between  the  king 
and  the  bishops?  Says  the  king,  I  have  such  a  power  and  pre- 
rogative to  issue  forth  my  royal  proclamation,  and  to  make  orders 
and  constitutions  in  matters  ecclesiastical,  and  that  without  the 
parliament,  and  out  of  parliament.  Say  my  lords  the  bishops,  you 
have  done  so,  but  you  have  no  warrant  for  it.  Says  the  king,  every 
prince  has  done  it,  and  I  have  done  no  more  than  what  is  my 
prerogative  to  do.  But  this,  say  the  bishops,  is  against  law.  How 
shall  this  be  tried?  Should  not  the  bishops  have  had  the  patience 
to  have  waited  until  a  parliament  came  and  complained  there,  and 
sought  redress.  The  question  in  this  case  is  not  whether  the  king 
may  dispense  with  the  law,  but  whether  he  may  issue  out  his  pro- 
clamation in  matters  ecclesiastical.  .  .  . 

Now  my  lord,  I  come  to  that  which  is  very  plain  from  the  case  of 
De  Libellis  Famosis,  in  lord  Coke's  Reports  :  if  any  person  have 
slandered  the  government  in  writing,  you  are  (sic  ?  "  not ")  to 
examine  the  truth  of  that  fact  in  such  writing,  but  the  slander  which 
it  imports  to  the  king  or  government ;  and  be  it  never  so  true,  yet 
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if  slanderous  to  the  king  or  the  government,  it  is  a  libel,  and  to  be 
punished :  in  that  case,  the  right  or  wrong  is  not  to  be  examined, 
or  if  what  was  done  by  the  government  be  legal  or  no ;  but  whether 
the  party  have  done  such  an  act.  If  the  king  have  a  power  (for 
still  I  keep  to  that)  to  issue  forth  proclamations  to  his  subject,  and 
to  make  orders  and  constitutions  in  matters  ecclesiastical,  if  he  do 
issue  forth  his  proclamation,  and  make  an  order  upon  the  matters 
within  his  power  and  prerogative ;  and  if  any  one  would  come  and 
bring  that  power  in  question  otherwise  than  in  parliament,  that  the 
matter  of  that  proclamation  be  not  legal,  I  say  that  is  seditious,  and 
you  are  not  to  examine  the  legality  or  illegality  of  the  order  or 
proclamation,  but  the  slander  and  reflexion  upon  the  government, 
and  that,  I  think,  is  very  plain  upon  that  case,  in  the  fifth  Report 
De  Libellis  Famosis :  for  it  says,  If  a  person  do  a  thing  that  is 
libellous,  you  shall  not  examine  the  fact,  but  the  consequence  of  it ; 
whether  it  tended  to  stir  up  sedition  against  the  public,  or  to  stir 
up  strife  between  man  and  man,  in  the  case  of  private  persons :  as 
if  a  man  should  say  of  a  judge,  he  has  taken  a  bribe,  and  I  will 
prove  it;  this  is  not  to  be  sent  in  a  letter,  but  they  must  take  a 
regular  way  to  prosecute  it  according  to  law. 

If  it  be  so  in  the  case  of  an  inferior  magistrate,  what  must  it  be 
in  the  case  of  a  king?  To  come  to  the  king's  face,  and  tell  him, 
as  they  do  here,  that  he  has  acted  illegally,  doth  certainly  sufficiently 
prove  the  matter  to  be  libellous.  What  do  they  say  to  the  king? 
They  say  and  admit,  that  they  have  an  averseness  for  the  declaration, 
and  they  tell  him  from  whence  that  averseness  doth  proceed :  and 
yet  they  insinuate  that  they  had  an  inclination  to  gratify  the  king, 
and  embrace  the  dissenters,  that  were  as  averse  to  them  as  could  be, 
with  due  tenderness,  when  it  should  be  settled  by  parliament  and 
convocation.  Pray  what  hath  their  convocation  to  do  in  this  matter? 

L.  O.  J.  Mr.  Solicitor  General,  I  will  not  interrupt  you;  but  pray 
come  to  the  business  before  us.  Shew  us  that  this  is  in  diminution 
of  the  king's  prerogative,  or  that  the  king  ever  had  such  a  prerogative. 

Sol.  Gen.  I  will,  my  lord,  I  am  observing  what  it  is  they  say  in 
this  petition — They  tell  the  king  it  is  inconsistent  with  their  honour, 
prudence  and  conscience,  to  do  what  he  would  have  them  to  do : 
And  if  these  things  be  not  reflective  upon  the  king  and  government, 
I  know  not  what  is.  This  is  not  in  a  way  of  judicature  :  possibly 
it  might  have  been  allowed  to  petition  the  king  to  put  it  into  a 
course  of  justice,  whereby  it  may  be  tried ;  but  alas  !  there  is  no  such 
thing  in  this  matter. 

It  is  not  their  desire  to  put  it  into  any  method  for  trial,  and  so 
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it  comes  in  the  case  de  Libellis  Famosis ;  for  by  this  way  they  make 
themselves  judges,  which  no  man  by  law  is  permitted  to  do.  My 
lords  the  bishops  have  gone  out  of  the  way,  and  all  that  they  have 
offered  does  not  come  home  to  justify  them;  and  therefore  I  take 
it,  under  favour,  that  we  have  made  it  a  good  case  for  the  king : 
We  have  proved  what  they  have  done,  and  whether  this  be  warrant- 
able or  not,  is  the  question,  gentlemen,  that  you  are  to  try.  The 
whole  case  appears  upon  record ;  the  declaration  and  petition  are  set 
forth,  and  the  order  of  the  king  and  council.  When  the  verdict  is 
brought  in,  they  may  move  anything  what  they  please  in  arrest  of 
judgement.  They  have  had  a  great  deal  of  latitude,  and  taken  a  great 
deal  of  liberty ;  but  truly,  I  apprehend,  not  so  very  pertinently.  But 
I  hope  we  have  made  a  very  good  case  of  it  for  the  king,  and  that 
you,  gentlemen,  will  give  us  a  verdict. 

Just.  Holloway,  Mr.  Solicitor,  there  is  one  thing  I  would  fain  be 
satisfied  in  :  You  say  the  bishops  have  no  power  to  petition  the  king. 

Sol.  Gen.     Not  out  of  parliament,  Sir. 

Just.  Holloway.  Pray  give  me  leave,  Sir :  Then  the  king  having 
made  such  a  declaration  of  a  general  toleration  and  liberty  of  con- 
science, and  afterwards  he  comes  and  requires  the  bishops  to  disperse 
this  declaration;  this,  they  say,  out  of  a  tenderness  of  conscience, 
they  cannot  do,  because  they  apprehend  it  is  contrary  to  law,  and 
contrary  to  their  function :  What  can  they  do  if  they  may  not 
petition  ? 

Sol.  Gen.  I'll  tell  you  what  they  should  have  done,  Sir.  If  they 
were  commanded  to  do  anything  against  their  consciences,  they  should 
have  acquiesced  till  the  meeting  of  the  parliament.  [At  which  some 
people  in  the  court  hissed.]  .  .  . 

FROM  THE  SUMMING  UP  OP  THE  LORD  CHIEF  JUSTICE,  WRIGHT. 

Gentlemen,  thus  stands  the  case  :  it  is  an  information  against  my 
lords  the  bishops,  his  grace  my  lord  of  Canterbury,  and  the  other 
six  noble  lords;  and  it  is  for  preferring,  composing,  making,  and 
publishing,  and  causing  to  be  published  a  seditious  libel :  the  way 
that  the  information  goes  is  special,  and  it  sets  forth,  that  the  king 
was  graciously  pleased,  by  his  royal  power  and  prerogative,  to  set 
forth  a  declaration  of  indulgence  for  liberty  of  conscience,  in  the 
third  year  of  his  reign ;  and  afterwards  upon  the  27th  of  April,  in 
the  fourth  year  he  comes  and  makes  another  declaration ;  and  after- 
wards in  May,  orders  in  council  that  this  declaration  should  be 
published  by  my  lords  the  bishops  in  their  several  dioceses;  and 
after  this,  was  done,  my  lords  the  bishops  come  and  present  a  petition 
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to  the  king  in  which  were  contained  the  words  which  you  have 
seen. 

Now,  gentlemen,  the  proofs  that  have  been  upon  this  you  will  see 
what  they  are.  The  two  declarations  are  proved  by  the  clerks  of  the 
council,  and  they  are  brought  here  under  the  great  seal.  A  question 
did  arise,  whether  the  prints  were  the  same  with  the  original  declara- 
tions, and  that  is  proved  by  Hills  or  his  man,  that  they  were  examined, 
and  are  the  same.  That  the  order  of  the  council  was  proved  by  Sir 
John  Nicholas,  and  has  likewise  been  read  to  you.  Then  they  come 
to  prove  the  fact  against  the  bishops,  and  first  they  fall  to  proving 
their  hands.  They  began  indeed  a  great  way  off,  and  did  not  come 
so  close  to  it  as  they  afterwards  did ;  for  some  of  their  hands  they 
could  hardly  prove,  but  my  lord  archbishop's  hand  was  only  proved, 
and  some  others ;  but  there  might  have  been  some  question  about 
that  proof.  But  afterwards  it  came  to  be  proved,  that  my  lords  the 
bishops  owned  their  hands;  which  if  they  had  produced  at  first,  would 
have  made  the  cause  something  shorter  that  it  was. 

The  next  question  that  did  arise  was  about  the  publishing  of  it, 
whether  my  lords  the  bishops  had  published  it  1  And  it  was  insisted 
upon,  that  nobody  could  prove  the  delivery  of  it  to  the  king.  It  was 
proved,  the  king  gave  it  to  the  council,  and  my  lords  the  bishops 
were  called  in,  and  there  they  acknowledged  their  hands ;  but  nobody 
could  prove  how  it  came  to  the  king's  hands.  Upon  which  we  were 
all  of  opinion,  that  it  was  not  such  a  publishing  as  was  within  the 
information ;  and  I  was  going  to  have  directed  you  to  find  my  lords 
the  bishops  not  guilty  :  but  it  happened  that  being  interrupted  in  my 
directions,  by  an  honest,  worthy,  learned  gentleman,  the  king's  counsel 
took  the  advantage,  and  informing  the  court  that  they  had  further 
evidence  for  the  king,  we  staid  till  my  lord  president  came,  who  told 
us  how  the  bishops  came  to  him  to  his  office  at  Whitehall,  and  after 
they  had  told  him  their  design,  that  they  had  a  mind  to  petition  the 
king,  they  asked  him  the  method  they  were  to  take  for  it,  and  desired 
him  to  help  them  to  the  speech  of  the  king  :  and  he  tells  them  he 
will  acquaint  the  king  with  their  desire  which  he  does ;  and  the  king 
giving  leave,  he  comes  down  and  tells  the  bishops,  that  they  might  go 
and  speak  with  the  king  when  they  would ;  and,  says  he,  I  have  given 
direction  that  the  door  shall  be  opened  for  you  as  soon  as  you  come. 
With  that  the  two  bishops  went  away,  and  said,  they  would  go  and 
fetch  their  other  brethren,  and  they  did  bring  the  other  four,  but  my 
lord  archbishop  was  not  there;  and  immediately  when  they  came  back, 
they  went  up  into  the  chamber,  and  there  a  petition  was  delivered 
to  the  king.  He  cannot  speak  to  that  particular  petition,  because  he 
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did  not  read  it,  and  that  is  all  he  knew  of  the  matter ;  only  it  was 
all  done  the  same  day,  and  that  was  before  my  lords  the  bishops 
appeared  at  the  council. 

Gentlemen,  after  this  was  proved,  then  the  defendants  came  to 
their  part;  and  these  gentlemen  that  were  of  counsel  for  my  lords,  let 
themselves  into  their  defence  by  notable  learned  speeches,  by  telling 
you  that  my  lords  the  bishops  are  guardians  to  the  church,  and  great 
peers  of  the  realm,  and  were  bound  in  conscience  to  take  care  of  the 
church.  They  have  read  you  a  clause  of  a  statute  made  in  Queen 
Elizabeth's  time,  by  which  they  say,  my  lords  the  bishops  were  under 
a  curse,  if  they  did  not  take  care  of  that  law :  then  they  shew  you 
some  records,  one  in  Richard's  the  second's  time,  which  they  could 
make  little  of,  by  reason  their  witness  could  not  read  it ;  but  it  was, 
in  short,  a  liberty  given  to  the  king,  to  dispense  with  the  statute 
of  pro  visors.  Then  they  shew  you  some  journals  of  parliament; 
first  in  the  year  1672,  where  the  king  had  granted  an  indulgence,  and 
the  house  of  commons  declared  it  was  not  fit  to  be  done,  unless  it 
were  by  act  of  parliament.  Then  they  come  to  that  in  1685,  where 
the  commons  take  notice  of  something  about  the  soldiers  in  the  army 
that  had  not  taken  the  test,  and  make  an  address  to  the  king  about 
it :  but  in  all  these  things  (as  far  as  I  can  observe)  nothing  can  be 
gathered  out  of  them  one  way  or  the  other ;  it  is  nothing  but  dis- 
courses. Sometimes  this  dispensing  power  has  been  allowed,  as  in 
Richard's  the  2nd's  time,  and  sometimes  it  has  been  denied,  and  the 
king  did  once  waive  it :  Mr.  Solicitor  tells  you  the  reason,  there  was 
a  lump  of  money  in  the  case ;  but  I  wonder  indeed  to  hear  it  come 
from  him. 

Sol.  Gen.     My  lord,  I  never  gave  my  vote  for  money,  I  assure  you. 

L.  C.  J.  But  those  concessions  which  the  king  sometimes  makes 
for  the  good  of  the  people,  and  sometimes  for  the  profit  of  the  prince 
himself  (but  I  would  not  be  thought  to  distinguish  between  the  profit 
of  the  prince  and  the  good  of  the  people,  for  they  are  both  one ; 
and  what  is  the  profit  of  the  prince  is  always  for  the  good  of  the 
people),  but  I  say,  those  concessions  must  not  be  made  law,  for  that 
is  reserved  in  the  king's  breast,  to  do  what  he  pleases  in  it  at  any 
time. 

The  truth  of  it  is,  the  dispensing  power  is  out  of  the  case,  it  is 
only  a  word  used  in  the  petition ;  but  truly,  I  will  not  take  upon  me 
to  give  my  opinion  in  the  question,  to  determine  that  now,  for  it  is 
not  before  me :  the  only  question  before  me  is,  and  so  it  is  before  you, 
gentlemen,  it  being  a  question  of  fact,  whether  here  be  a  certain 
proof  of  a  publication  ?  And  then  the  next  question  is  a  question 
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of  law  indeed,  whether,  if  there  be  a  publication  proved,  it  be 
a  libel. 

Gentlemen,  upon  the  point  of  the  publication,  I  have  summed  up 
all  the  evidence  to  you ;  and  if  you  believe  that  the  petition  which 
these  lords  presented  to  the  king  was  this  petition,  truly,  I  think, 
that  is  a  publication  sufficient :  if  you  do  not  believe  it  was  this 
petition,  then  my  lords  the  bishops  are  not  guilty  of  what  is  laid  to 
their  charge  in  this  information,  and  consequently  there  needs  no 
inquiry  whether  they  are  guilty  of  a  libel  1  but  if  you  do  believe  that 
this  was  the  petition  they  presented  to  the  king,  then  we  must  come 
to  inquire  whether  this  be  a  libel. 

Now,  gentlemen,  any  thing  that  shall  disturb  the  government, 
or  make  mischief  and  a  stir  among  the  people,  is  certainly  within 
the  case  of  "  Libellis  Famosis  " ;  and  I  must  in  short  give  you  my 
opinion,  I  do  take  it  to  be  a  libel.  Now,  this  being  a  point  of 
law,  if  my  brothers  have  anything  to  say  to  it,  I  suppose  they  will 
deliver  their  opinions. 

Just.  Holloway.  Look  you,  gentlemen,  it  is  not  usual  for  any 
person  to  say  anything  after  the  Chief  Justice  has  summed  up  the 
evidence  ;  it  is  not  according  to  the  course  of  the  court :  but  this  is  a 
case  of  an  extraordinary  nature,  and  there  being  a  point  of  law  in  it,  it 
is  very  fit  that  everybody  should  deliver  their  own  opinion.  The 
question  is,  whether  this  petition  of  my  lords  the  bishops  be  a  libel 
or  no.  Gentlemen,  the  end  and  intention  of  every  action  is  to  be 
considered,  and  likewise,  in  this  case,  we  are  to  consider  the  nature 
of  the  offence  that  these  noble  persons  are  charged  with;  it  is  for 
delivering  a  petition,  which,  according  as  they  have  made  their 
defence,  was  with  all  the  humility  and  decency  that  could  be  :  so  that 
if  there  was  no  ill  intent,  and  they  were  not  (as  it  is  not,  nor  can  be 
pretended  they  were)  men  of  evil  lives,  or  the  like,  to  deliver  a  peti- 
tion cannot  be  a  fault,  it  being  the  right  of  every  subject  to  petition. 
If  you  are  satisfied  there  was  an  ill  intention  of  sedition,  or  the  like, 
you  ought  to  find  them  guilty :  but  if  there  be  nothing  in  the  case 
that  you  find,  but  only  that  they  did  deliver  a  petition  to  save  them- 
selves harmless,  and  to  free  themselves  from  blame,  by  shewing  the 
reason  of  their  disobedience  to  the  king's  command,  which  they 
apprehended  to  be  a  grievance  to  them,  and  which  they  could  not  in 
conscience  give  obedience  to,  I  cannot  think  it  is  a  libel :  it  is 
left  to  you,  gentlemen,  but  that  is  my  opinion. 

L.  C.  J.  Look  you,  by  the  way,  brother,  I  did  not  ask  you  to  sum 
up  the  evidence  (for  that  is  not  usual)  but  only  to  deliver  your  opinion, 
whether  it  be  a  libel  or  no. 
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Just.  Powell.  Truly,  I  cannot  see,  for  my  part,  any  thing  of 
sedition,  or  any  other  crime,  fixed  upon  these  reverend  fathers,  my 
lords  the  bishops. 

For,  gentlemen,  to  make  it  a  libel,  it  must  be  false,  it  must  be 
malicious,  and  it  must  tend  to  sedition.  As  to  the  falsehood,  I  see 
nothing  that  is  offered  by  the  king's  counsel,  nor  any  thing  as  to  the 
malice :  It  was  presented  with  all  humility  and  decency  that  became 
the  king's  subjects  to  approach  their  prince  with. 

Now,  gentlemen,  the  matter  of  it  is  before  you ;  you  are  to  con- 
sider of  it,  and  it  is  worth  your  consideration.  They  tell  his  majesty, 
it  is  not  out  of  averseness  to  pay  all  due  obedience  to  the  king,  nor 
out  of  a  want  of  tenderness  to  their  dissenting  fellow  subjects,  that 
made  them  not  perform  the  command  imposed  upon  them ;  but  they 
say  because  they  do  conceive  that  the  thing  that  was  commanded 
them  was  against  the  law  of  the  land,  therefore  they  do  desire  his 
majesty,  that  he  would  be  pleased  to  forbear  to  insist  upon  it,  that 
they  should  perform  that  which  they  take  to  be  illegal. 

Gentlemen,  we  must  consider  what  they  say  is  illegal  in  it.  They 
say,  they  apprehend  the  declaration  is  illegal,  because  it  is  founded 
upon  a  dispensing  power,  which  the  king  claims,  to  dispense  with  the 
laws  concerning  ecclesiastical  affairs. 

Gentlemen,  I  do  not  remember  in  any  case  in  all  our  law  (and  I 
have  taken  some  pains  upon  this  occasion  to  look  into  it),  that  there 
is  any  such  power  in  the  king,  and  the  case  must  turn  upon  that.  In 
short,  if  there  be  no  such  dispensing  power  in  the  king,  then  that 
can  be  no  libel  which  they  presented  to  the  king,  which  says,  that 
the  declaration,  being  founded  upon  such  a  pretended  power,  is 
illegal. 

Now,  gentlemen,  this  is  a  dispensation  with  a  witness :  it  amounts 
to  an  abrogation,  an  utter  repeal  of  all  the  laws;  for  I  can  see  no 
difference,  nor  know  of  none  in  law,  between  the  king's  power  to  dis- 
pense with  laws  ecclesiastical,  and  his  power  to  dispense  with  any 
other  laws  whatever.  If  this  be  once  allowed  of,  there  will  need  no 
parliament ;  all  the  legislature  will  be  in  the  king,  which  is  a  thing 
worth  considering,  and  I  leave  the  issue  to  God  and  your  consciences. 

Just.  Allybone.  The  single  question  that  falls  to  my  share  is,  to 
give  my  sense  of  this  petition,  whether  it  shall  be  in  construction  of 
law  a  libel  in  itself,  or  a  thing  of  great  innocence.  I  shall  endeavour 
to  express  myself  in  as  plain  terms  as  I  can,  and  as  much  as  I  can, 
by  way  of  proposition. 

And  I  think,  in  the  first  place,  that  no  man  can  take  upon  him  to 
write  against  the  actual  exercise  of  the  government,  unless  he  have 
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leave  from  the  government,  but  he  makes  a  libel,  be  what  he  writes 
true  or  false ;  for  if  once  we  come  to  impeach  the  government  by  way 
of  argument,  it  is  the  argument  that  makes  it  the  government  or 
not  the  government.  So  that  I  lay  down  that,  in  the  first  place,  the 
government  ought  not  to  be  impeached  by  argument,  nor  the  exercise 
of  the  government  shaken  by  argument,  because  I  can  manage  a 
proposition  in  itself  doubtful,  with  a  better  pen  than  another  man : 
this,  say  I,  is  a  libel. 

Then  I  lay  down  this  for  my  next  position,  that  no  private  man 
can  take  upon  him  to  write  concerning  the  government  at  all;  for 
what  has  any  private  man  to  do  with  the  government,  if  his  interest 
be  not  stirred  or  shaken  ?  It  is  the  business  of  the  government  to 
manage  affairs  relating  to  the  government,  it  is  the  business  of  subjects 
to  mind  only  their  own  properties  and  interests.  If  my  interest  is 
not  shaken,  what  have  I  to  do  with  matters  of  government  1  They 
are  not  within  my  sphere.  If  the  government  does  come  to  shake 
my  particular  interest,  the  law  is  open  for  me,  and  I  may  redress 
myself  by  law :  and  when  I  intrude  myself  into  other  men's  business 
that  does  not  concern  my  particular  interest,  I  am  a  libeller. 

These  I  have  laid  down  for  plain  propositions;  now  then,  let  us 
consider  further,  whether,  if  I  will  take  upon  me  to  contradict  the 
government,  any  specious  pretence  that  I  shall  put  upon  it  shall  dress 
it  up  in  another  form,  and  give  it  a  better  denomination  1  And  truly 
I  think  it  is  the  worse,  because  it  comes  in  a  better  dress;  for  by 
that  rule,  every  man  that  can  put  on  a  good  vizard,  may  be  as 
mischievous  as  he  will  to  the  government  at  the  bottom :  so  that 
whether  it  be  in  the  form  of  a  supplication,  or  an  address,  or  a 
petition,  if  it  be  what  it  ought  not  to  be,  let  us  call  it  by  its  true 
name,  and  give  it  its  right  denomination — it  is  a  libel. 

Then,  gentlemen,  consider  what  this  petition  is :  this  is  a  petition 
relating  to  something  that  was  done  and  ordered  by  the  government. 
Whether  the  reasons  of  the  petition  be  true  or  false,  I  will  not 
examine  that  now,  nor  will  I  examine  the  prerogative  of  the  crown, 
but  only  take  notice  that  this  relates  to  the  act  of  the  government. 
The  government  here  has  published  such  a  declaration  as  this  that  has 
been  read,  relating  to  matters  of  government;  and  shall,  or  ought 
anybody  to  come  and  impeach  that  as  illegal,  which  the  government 
has  done  ?  Truly,  in  my  opinion,  I  do  not  think  he  should,  or  ought; 
for  by  this  rule  may  every  act  of  the  government  be  shaken,  when 
there  is  not  a  parliament  de  facto  sitting. 

I  do  agree,  that  every  man  may  petition  the  government,  or  the 
king,  in  a  matter  that  relates  to  his  own  private  interest,  but  to 
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meddle  with  a  matter  that  relates  to  the  government,  I  do  not  think 
my  lords  the  bishops  had  any  power  to  do  more  than  any  others. 

When  the  house  of  lords  and  commons  are  in  being,  it  is  a  proper 
way  of  applying  to  the  king :  there  is  all  that  openness  in  the  world 
for  those  that  are  members  of  parliament,  to  make  what  addresses 
they  please  to  the  government,  for  the  rectifying,  altering,  regulating, 
and  making  of  what  law  they  please ;  but  if  every  private  man  shall 
come  and  interpose  his  advice,  I  think  there  can  never  be  an  end  of 
advising  the  government.  I  think  there  was  an  instance  of  this  in 
king  James'  time,  when  by  a  solemn  resolution  it  was  declared  to  be  a 
high  misdemeanour,  and  next  to  treason,  to  petition  the  king  to  put 
the  penal  laws  in  execution. 

Just.  Powell.     Brother,  I  think  you  do  mistake  a  little, 

Just.  Allybone.  Brother,  I  dare  rely  upon  it  that  I  am  right:  it 
was  so  declared  by  all  the  judges. 

Sol.  Gen.  The  Puritans  presented  a  petition  to  that  purpose,  and  in 
it  they  said,  if  it  would  not  be  granted,  they  would  come  with  a  great 
number. 

Just.  Powell.     Aye,  there  it  is. 

Just.  Allybone.  I  tell  you,  Mr.  Solicitor,  the  resolution  of  the 
judges  is,  That  such  a  petition  is  next  door  to  treason,  a  very  great 
misdemeanour. 

Just.  Powell.  They  accompanying  it  with  threats  of  the  people's 
being  discontented. 

Just.  Allybone.  As  I  remember,  it  is  in  the  second  part  of  the 
folio  35,  or  37,  where  the  resolution  of  the  judges  is,  That  to  frame 
a  petition  to  the  king,  to  put  the  penal  laws  in  execution,  is  next  to 
treason ;  for,  say  they,  no  man  ought  to  intermeddle  with  matters  of 
government  without  leave  of  the  government. 

Serj.  Pemberton.     That  was  a  petition  against  the  penal  laws. 

Just.  Allybone.     Then  I  am  quite  mistaken  indeed,  in  case  it  be  so. 

Serj.  Trinder.     That  is  not  material  at  all  which  it  was. 

Mr.  Pollexfen.  They  there  threatened,  unless  their  request  were 
granted,  several  thousands  of  the  king's  subjects  would  be  discon- 
tented. 

Just.  Powell.     That  is  the  reason  of  that  judgment,  I  affirm  it. 

Just.  Allybone.  But  then  I'll  tell  you,  brother,  again,  what  is  said 
in  that  case  that  you  hinted  at,  and  put  Mr.  Solicitor  in  mind  of ;  for 
any  man  to  raise  a  report  that  the  king  will  or  will  not  permit  a 
toleration,  if  either  of  these  be  disagreeable  to  the  people,  whether 
he  may  or  may  not,  it  is  against  law  ;  for  we  are  not  to  measure 
things  from  any  truth  they  have  in  themselves,  but  from  that  aspect 
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they  have  upon  the  government ;  for  there  may  he  every  tittle  of  a 
libel  true,  and  yet  it  may  be  a  libel  still :  so  that  I  put  no  stress  upon 
that  objection,  that  the  matter  of  it  is  not  false ;  and  for  sedition,  it 
is  that  which  every  libel  carries  in  itself;  and  as  every  trespass 
implies  vi  and  armis,  so  every  libel  against  the  government  carries 
in  it  sedition,  and  all  the  other  epithets  that  are  in  the  information. 
This  is  my  opinion  as  to  the  law  in  general.  I  will  not  debate  the 
prerogatives  of  the  king,  nor  the  privileges  of  the  subject;  but  as 
this  fact  is,  I  think  these  venerable  bishops  did  meddle  with  that 
which  did  not  belong  to  them  :  they  took  upon  them  in  a  petitionary, 
to  contradict  the  actual  exercise  of  the  government,  which  I  think 
no  particular  persons,  or  singular  body,  may  do. 

(S.T.  xii.  183-433.) 


THE   CASE   OF   JOHN   TUTCHIN 
3  Anne,  1704. 

[John  Tutchin  was  tried  for  writing  and  publishing  "  false,  malicious 
and  seditious  libels."  The  passages  on  which  the  indictment  was  based 
complained  of  mismanagement  and  peculation  in  the  navy,  and  accused 
certain  government  officials  of  being  bribed  by  France.  The  jury  found 
him  guilty  of  "  composing  and  publishing,"  but  not  of  "  writing "  the 
alleged  libel.  On  appeal  in  arrest  of  judgment  the  verdict  was  quashed 
on  technical  grounds,  but  "  it  was  never  afterwards  thought  proper  to  try 
him  again."  Chief  Justice  Holt's  charge  to  the  jury  has  a  historic  and 
constitutional  interest  as  showing  the  interpretation  of  the  law  of  libel  by 
a  judge  whose  defence  of  popular  liberties  in  Ashby  v.  White  proved  his 
courage  and  independence.  See  Broom,  C.L.  517  ;  Odgers,  L.  and  S.  410- 
422 ;  Stephen,  H.C.L.  ii.  298-396 ;  Hallam,  C.H.  iii.  166 ;  S.T.  xiv.  1095- 
1199.] 

Gentlemen  of  the  jury,  this  is  an  information  that  is  preferred 
by  the  queen's  attorney  general  against  Mr.  Tutchin  for  writing  and 
composing,  and  publishing,  or  causing  to  be  writ,  composed  or  pub- 
lished, several  libels  against  the  queen  and  her  government  ...  So 
that  now  you  have  heard  this  evidence,  you  are  to  consider  whether 
you  are  satisfied  that  Mr.  Tutchin  is  guilty  of  writing,  composing  and 
publishing  these  libels.  They  say  they  are  innocent  papers,  and  no 
libels,  and  they  say  nothing  is  a  libel  but  what  reflects  upon  some 
particular  person.  But  this  is  a  very  strange  doctrine,  to  say,  it 
is  not  a  libel  reflecting  on  the  government,  endeavouring  to  possess 
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the  people  that  the  government  is  maladministered  by  corrupt 
persons,  that  are  employed  in  such  or  such  stations  either  in  the  navy 
or  army.  To  say  that  corrupt  officers  are  appointed  to  administer 
affairs,  is  certainly  a  reflection  on  the  government.  If  people  should 
not  be  called  to  account  for  possessing  the  people  with  an  ill  opinion 
of  the  government,  no  government  can  subsist.  For  it  is  very 
necessary  for  all  governments  that  the  people  should  have  a  good 
opinion  of  it,  and  nothing  can  be  worse  to  any  government,  than  to 
endeavour  to  procure  animosities,  as  to  the  management  of  it :  this 
has  always  been  looked  upon  as  a  crime,  and  no  government  can  be 
safe  without  it  be  punished.  Now  you  are  to  consider,  whether  these 
words  I  have  read  to  you,  do  not  tend  to  beget  an  ill  opinion  of  the 
administration  of  the  government1!  To  tell  us,  that  those  that  are 
employed  know  nothing  of  the  matter,  and  those  that  do  know  are 
not  employed.  Men  are  not  adapted  to  offices,  but  offices  to  men,  out 
of  a  particular  regard  to  their  interest,  and  not  to  their  fitness  for  the 
places  :  this  is  the  purport  of  these  papers.  .  .  .  Gentlemen,  I  must 
leave  it  to  you;  if  you  are  satisfied  that  he  is  guilty  of  composing 
and  publishing  these  papers  at  London,  you  are  to  find  him  guilty. 

(From  Holt's,  C.J.,  charge  to  the  jury.    S.T.  xiv.  1126.) 


XI 

ASHBY  v.  WHITE  AND  OTHEES 
2  Anne,  1704. 

[The  importance  of  this  historic  case,  with  which  is  also  concerned  The 
Case  of  the  Aylesbury  Men,  justifies  the  length  of  the  extracts.  Matthew 
Ashby  brought  an  action  against  William  White,  Mayor  of  Aylesbury, 
and  others,  for  refusing  his  vote  at  an  election  of  burgesses  to  Parliament, 
and  obtained  a  verdict  with  costs  and  £5  damages.  On  a  motion  in  the 
Queen's  Bench  in  arrest  of  judgment  before  Lord  Chief  Justice  Holt  and 
Justices  Powell,  Powys,  and  Gould,  judgment  was  given  for  the  de- 
fendant on  the  ground  that  an  action  did  not  lie  against  the  returning 
officers,  Holt,  C.J.,  dissenting.  The  case  was  brought  on  writ  of  error 
before  the  House  of  Lords,  and  on  January  14,  1703,  the  judgment  of 
the  Queen's  Bench  was  reversed  on  the  grounds  set  forth  in  Holt's  dissent- 
ing judgment  in  the  court  below  (Excerpt  I.).  The  House  of  Commons  at 
once  took  the  challenge  up,  and  after  debating  it  from  January  17  to  25, 
adopted  certain  resolutions  to  protect  their  interpretation  of  their  privi- 
leges (see  Excerpt  II.,  p.  271).  The  House  of  Lords  also  debated  this 
question  and  passed  counter-resolutions,  and  conferences  between  the  two 
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chambers  failed  to  effect  a  reconciliation.  When  five  other  Aylesbury  men, 
supported  by  the  decision  of  the  House  of  Lords,  brought  actions  similar 
to  that  of  Ashby's,  they  were  promptly  committed  to  Newgate  by  the 
House  of  Commons  for  a  breach  of  privilege.  A  motion  to  obtain  their 
discharge  on  a  writ  of  habeas  corpus  was  argued  in  the  Queen's  Bench 
before  the  same  four  judges  who  had  already  given  a  judgment  in 
Ashby  v.  White,  and  with  the  same  result.  By  three  to  one  (Holt,  C.J., 
again  dissenting)  the  court  refused  to  order  their  discharge  (see  Excerpt 
IV.).  Paty,  one  of  the  five  Aylesbury  men,  petitioned  the  Queen  for  a 
writ  of  error  to  bring  his  case  before  the  House  of  Lords,  as  Ashby 
had  done  ;  the  Commons  petitioned  the  Queen  not  to  grant  the  writ, 
whereupon  the  Crown  referred  the  question  to  the  judges  as  to  whether 
such  writs  were  "of  right"  or  "of  grace."  Ten  judges  answered  that 
such  writs  were  "  of  right "  (ex  debito  vel  merito  justitiae),  two  that  they 
were  "  of  grace  "  (ex  gratia).  The  Lords  also  drew  up  a  representation  to 
the  Crown,  and  Anne  solved  the  difficulty  by  proroguing  Parliament. 
This  freed  the  Aylesbury  men  from  the  restrictions  of  the  privilege  of  the 
House  of  Commons,  and  they  finally  obtained  verdicts  against  the  return- 
ing officers.  On  the  whole  matter  see  S.T.  xiv.  695-888 ;  Hallam,  C.H. 
iii.  274 ;  Anson,  L.C.  i.  170 ;  Broom,  C.L.  841-874 ;  May,  P.P.  57-142. 
The  extracts  are :  (1)  from  Holt's  judgment  in  the  Queen's  Bench  ; 
(2)  the  resolutions  of  the  House  of  Commons ;  (3)  the  counter-resolu- 
tions of  the  House  of  Lords ;  (4)  the  judgments  of  the  judges  in  the 
argument  on  the  writ  of  Habeas  Corpus  for  "  the  Aylesbury  men " ; 

(5)  the  certificates  of  the  judges  to  the  question  submitted  by  the  Crown  ; 

(6)  from  the  representation  of  the  Lords  to  the  Crown  with  the  Queen's 
answer.] 


The  Case  is  truly  stated,  and  the  only  question  is,  whether  or  not, 
if  a  Burgess  of  a  Borough  that  has  an  undoubted  right  to  give  his 
vote  for  the  chusing  a  Burgess  of  Parliament  for  that  Borough,  is 
refused  giving  his  vote,  has  any  remedy  in  the  King's  Courts  for  this 
Wrong  against  the  Wrong-doer  ?  All  my  Brothers  agree  that  he  has 
no  Remedy ;  but  I  differ  from  them,  for  I  think  the  Action  well 
maintainable,  that  the  Plaintiff  had  a  Right  to  vote,  and  that  in 
consequence  thereof  the  Law  gives  him  a  Remedy,  if  he  is  ob- 
structed; and  this  Action  is  the  proper  Remedy.  By  the  Common 
Laws  of  England,  every  Commoner  hath  a  Right  not  to  be  subjected 
to  Laws,  made  without  their  Consent;  and  because  it  cannot  be 
given  by  every  individual  Man  in  Person  by  Reason  of  Number 
and  Confusion,  therefore  that  Power  is  lodged  in  the  Representatives, 
elected  by  them  for  that  purpose,  who  are  either  Knights,  Citizens  or 
Burgesses;  and  the  Grievance  here  is,  that  the  Party  not  being 
allowed  his  Vote,  is  not  represented.  The  Election  of  Knights  of 
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Shires  is  by  Freeholders ;  and  a  Freeholder  has  a  Right  to  vote  by 
Reason  of  his  Freehold,  and  it  is  a  real  Right.  ...  In  Boroughs  .  .  . 
they  have  a  Right  of  voting  Ratione  Burgagii  and  Ratione  Tenurae ; 
and  this  like  the  Case  of  a  Freeholder  before  mentioned  is  a  real 
Right,  annexed  to  the  Tenure  in  Burgage.  .  .  .  This  is  a  noble 
Franchise  and  Right,  which  entitles  the  subject  in  a  Share  of  the 
Government  and  Legislature.  And  here  the  Plaintiff  having  this 
Right,  it  is  apparent  that  the  Officer  did  exclude  him  from  the 
enjoyment  of  it,  wherein  none  will  say  he  has  done  well,  but  Wrong 
to  the  Plaintiff;  and  it  is  not  at  all  material  whether  the  Candidate, 
that  he  would  have  voted  so,  were  chosen,  or  likely  to  be  so,  for  the 
Plaintiffs  Right  is  the  same,  and  being  hindered  of  that,  he  has 
Injury  done  him,  for  which  he  ought  to  have  Remedy.  It  is  a  vain 
Thing  to  imagine,  there  should  be  Right  without  a  Remedy ;  for 
Want  of  Right  and  Want  of  Remedy  are  Convertibles :  If  a  Statute 
gives  a  Right,  the  Common  Law  will  give  Remedy  to  maintain  it ; 
and  wherever  there  is  Injury,  it  imposts  a  Damage.  And  there  can  be 
no  Petition  in  this  Case  to  the  Parliament,  nor  can  they  judge  of 
this  Injury,  or  give  Damages  to  the  Plaintiff.  And  although  this 
Matter  relates  to  the  Parliament,  yet  it  is  an  injury  precedaneous 
to  the  Parliament;  and  where  Parliamentary  Matters  come  before 
us,  as  incident  to  a  Cause  of  Action  concerning  the  Property 
of  the  Subject,  which  we  in  Duty  must  determine,  though  the 
Matter  be  Parliamentary,  we  must  not  be  deterred,  but  are  bound  by 
our  Oaths  to  determine  it.  The  Law  consists  not  in  particular 
Instances,  but  in  the  Reason  that  rules  them ;  and  if  where  a  Man  is 
injured  in  one  Sort  of  Right,  he  has  a  good  Action,  why  shall  he 
not  have  it  in  another?  And  though  the  House  of  Commons  have 
Right  to  decide  Elections,  yet  they  cannot  judge  of  the  Charter 
originally,  but  secondarily  in  the  Determination  of  the  Election ;  and 
therefore  where  an  Election  does  not  come  in  Debate,  as  it  doth  not 
in  this  Case,  they  have  nothing  to  do :  and  we  are  to  exert  and 
vindicate  the  Queen's  Jurisdiction,  and  not  to  be  frighted  because 
it  may  come  in  Question  in  Parliament;  and  I  know  nothing  to 
hinder  us  from  judging  Matters  depending  on  Charter  or  Prescrip- 
tion. He  concluded  for  the  Plaintiff. 

(Holt's  Judgment.     Holt's  Reports  (ed.  1737),  pp.  525  et  seq.) 
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ii 

RESOLUTIONS   OF  THE  HOUSE  OF  COMMONS 

Mr.  Freeman.    The  question  as  I  have  it  upon  my  Paper,  is  this : 

"  That  according  to  the  known  law  and  usage  of  parliament,  neither 
the  qualification  of  any  elector,  or  the  right  of  any  person  elected,  is 
cognizable  or  determinable  elsewhere  than  before  the  Commons  of 
England  in  parliament  assembled,  except  in  such  cases  as  are  specially 
provided  for  by  act  of  parliament." 

But  some  gentlemen  are  for  leaving  out  these  words,  ["Neither 
the  qualification  of  any  elector,  or,"]  So  that  I  must  put  a  question, 
Whether  these  words  shall  stand  part  of  the  question  ?  (Members. 
Aye,  aye.) 

Then  Mr.  Freeman  put  the  Question,  and  the  Committee  divided. 
Teller  for  the  Ayes,  Mr.  Gulston        .  .         215 

TeUer  for  the  Noes,  Mr.  Wylde          .  .  97 

So  it  was  carried,  that  those  words  should  stand  part  of  the 
question. 

And  the  main  Question  being  put, 

Eesolved,  2.  "That  according  to  the  known  law  and  usage  of 
parliament,  neither  the  qualifications  of  any  elector,  or  the  right  of 
any  person  elected,  is  cognizable  or  determinable  elsewhere,  than 
before  the  Commons  of  England  in  parliament  assembled,  except  in 
such  cases  as  are  specially  provided  for  by  act  of  parliament." 

Resolved,  3.  "  That  the  examining  and  determining  the  qualifica- 
tion or  right  of  any  elector,  or  any  person  elected  to  serve  in  parlia- 
ment, in  any  court  of  law,  or  elsewhere  than  before  the  Commons  of 
England  in  parliament  assembled,  except  in  such  cases  as  are  specially 
provided  for  by  act  of  parliament,  will  expose  all  mayors,  bailiffs, 
and  other  officers,  who  are  obliged  to  take  the  poll,  and  make  a 
return  thereupon,  to  multiplicity  of  actions  vexatious  suits,  and  un- 
supportable  expenses,  and  will  subject  them  to  different  and  indepen- 
dent jurisdictions,  and  inconsistent  determinations  in  the  same  case, 
without  relief." 

Resolved,  4.  "  That  Matthew  Ashby  having,  in  contempt  of  the 
jurisdiction  of  this  House,  commenced  and  prosecuted  an  action  at 
common  law  against  William  White,  and  others,  the  constables  of 
Aylesbury,  for  not  receiving  his  Vote  at  an  election  of  burgesses  to 
serve  in  parliament  for  the  said  borough  of  Aylesbury,  is  guilty  of  a 
breach  of  the  privilege  of  this  House." 
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Resolved,  5.  "That  whoever  shall  presume  to  commence  or 
prosecute  any  action,  indictment,  or  information  [at  common  law],1 
which  shall  bring  the  right  of  electors,  or  persons  elected  to  serve  in 
parliament,  to  the  determination  of  any  other  jurisdiction  than  that 
of  the  House  of  Commons,  except  in  cases  specially  provided  for  by 
act  of  parliament,  such  person  and  persons,  and  all  attornies,  solicitors, 
counsellors,  serjeants-at-law,  soliciting,  prosecuting  or  pleading  in  any 
such  case,  are  guilty  of  a  high  breach  of  the  privilege  of  this  House." 

Ordered,  "  That  the  said  Resolutions  be  fixed  upon  Westminster- 
Hall  Gate,  signed  by  the  Clerk." 

These  Resolutions,  with  this,  (to  wit,) 

Resolved  1.  "That  according  to  the  known  laws  and  usage  of 
parliament,  it  is  the  sole  right  of  the  Commons  of  England  in  parlia- 
ment assembled,  except  in  cases  otherwise  provided  for  by  act  of 
parliament  to  examine  and  determine  all  matters  relating  to  the  right 
of  elections  of  their  own  members  "...  were  reported  to  the  House. 

(C.J.,  Jan.  25,  1704.) 

in 
RESOLUTIONS  OF  THE  HOUSE  OF  LORDS 

This  State  of  the  Case  being  read,  and  approved  of,  the  House 
came  to  the  following  Resolution ;  (videlicet,) 

"  It  is  resolved,  by  the  Lords  Spiritual  and  Temporal  in  Parliament 
assembled,  That,  by  the  known  Laws  of  this  Kingdom,  every  Free- 
holder, or  other  Person  having  a  Right  to  give  his  Vote  at  the 
Election  of  Members  to  serve  in  Parliament,  and  being  wilfully 
denied  or  hindered  so  to  do,  by  the  Officer  who  ought  to  receive 
the  same,  may  maintain  an  Action  in  the  Queen's  Courts  against  such 
Officer,  to  assert  his  Right,  and  recover  Damages  for  the  Injury." 

"  It  is  resolved,  by  the  Lords  Spiritual  and  Temporal  in  Parliament 
assembled,  That  the  asserting,  that  a  Person,  having  Right  to  give  his 
Vote  at  an  Election,  and  being  hindered  so  to  do  by  the  Officer  who 
ought  to  take  the  same,  is  without  Remedy  for  such  Wrong  by  the 
ordinary  Course  of  Law,  is  destructive  of  the  Property  of  the 
Subject,  against  the  Freedom  of  Elections,  and  manifestly  tends  to 
encourage  Corruption  and  Partiality  in  Officers,  who  are  to  make 
Returns  in  Parliament,  and  to  subject  the  Freeholder  and  other 
Electors  to  their  arbitrary  Will  and  Pleasure." 

1  Omitted,  on  amendment,  next  day — January  26,  1704. 
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"It  is  resolved,  by  the  Lords  Spiritual  and  Temporal  in  Parliament 
assembled ;  That  the  declaring  Mathew  Asliby  guilty  of  a  Breach  of 
Privilege  of  the  House  of  Commons,  for  prosecuting  an  Action  against 
the  Constables  of  Aylesbury,  for  not  receiving  his  Vote  at  an  Election, 
after  he  had,  in  the  known  and  proper  Methods  of  Law,  obtained  a 
Judgement  in  Parliament  for  Recovery  of  his  Damages,  is  an  un- 
precedented Attempt  upon  the  Judicature  of  Parliament,  and  is,  in 
Effect,  to  subject  the  Law  of  England,  to  the  Votes  of  the  House  of 
Commons." 

"  It  is  Resolved,  by  the  Lords  Spiritual  and  Temporal  in  Parliament 
assembled,  Th  .•'  the  deterring  Electors  from  prosecuting  Actions  in 
the  ordinary  Course  of  Law,  where  they  are  deprived  of  their  Right 
of  Voting,  t'.nd  terrifying  Attornies,  Solicitors,  Counsellors,  and 
Serjeants  at  Law,  from  soliciting,  prosecuting,  and  pleading,  in  such 
Cases,  by  voting  their  so  doing  to  be  a  Breach  of  Privilege  of  the 
House  of  Commons,  is  a  manifest  assuming  a  Power  to  control  the 
Law,  to  hinder  the  Course  of  Justice,  and  subject  the  Property  of 
Englishmen  to  the  arbitrary  Votes  of  the  House  of  Commons." 

(L.J.  xvii.  534.) 

IV 

JUDGMENT  ON  THE  HABEAS  CORPUS  OF  THE 
AYLESBURY  MEN 

Mr.  Justice  Powell.  That  this  is  a  case  of  the  highest  consequence, 
for  it  concerns  the  privileges  of  the  House  of  Commons,  the  liberty 
of  the  subject,  and  the  jurisdiction  of  this  court;  it  is  the  first  case 
of  this  nature,  for  the  lord  Shaftesbury  was  a  member  of  the  House,1 
and  there  may  be  a  greater  jurisdiction  in  some  cases  over  their  own 
members,  than  over  strangers ;  however,  they  had  not  any  authority 
upon  the  return,  for  they2  are  committed  by  another  law  than  we 
proceed  by :  and  to  be  committed  by  one  law,  and  to  judge  of  the 
commitment  by  another  law,  would  be  a  strange  thing  :  for  the  House 
do  not  commit  by  the  authority  of  the  common  law,  but  by  another 
law,  '  Legem  et  Consuetudinem  Parliament! ' ;  for  there  are  in  Eng- 
land several  other  laws,  besides  the  common  law,  viz.  the  ecclesiastical 
law,  the  admiralty  law,  etc.,  and  there  is  the  law  and  customs  of 
parliament,  where  they  have  particular  laws  and  customs  for  their 
directions. 

To  state  judicature  will  help  to  clear  this  case.  The  House  of 
Lords  have  a  power  to  judge  by  the  common  law,  but  not  originally, 

1  i.e.  of  the  House  of  Lords.  2  The  Aylesbury  men. 

T 
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but  a  dernier  resort  upon  Writs  of  Error  and  Appeals ;  and  for  that 
reason  it  is  provided  by  the  constitution,  for  the  judges  to  give  their 
assistance,  which  they  are  bound  to  do.  But  they  have  another  law, 
viz.  'Lex  et  Consuetude  Parliamenti,'  which  the  judges  are  not  to 
assist  in,  or  give  any  opinion ;  and  I  dare  say,  the  House  of  Lords 
would  take  it  ill,  should  they  meddle  or  advise  therein,  for  they  have 
their  privileges  in  their  own  rolls  and  books. 

That  the  Commons  have  also  a  judicature,  not  by  the  common 
law,  but  do  judge  of  breaches  of  privileges,  and  contempts  to  their 
House,  'Secundum  Legem  et  Consuetudinem  Parliamenti,'  4.  Inst. 
23,  and  by  this  law  these  persons  are  committed,  and  are  now 
brought  to  be  discharged  by  the  common  law.  The  Resolution  of 
the  Commons  upon  the  breach  of  privileges  is  a  judgement,  and  the 
commitment  an  execution  of  it,  which  cannot  be  controlled ;  for  this 
would  be  to  draw  it  ad  aliud  Examen,  and  then  the  Commons  would 
not  be  supreme  judges  of  their  own  privileges. 

That  the  Resolution  in  the  House  of  Lords,  in  the  case  of  Ashby 
and  White,  does  not  bind  the  House  of  Commons,  nor  determine 
their  privileges ;  for  they  judged  of  the  privileges  of  the  Commons 
as  an  incident  to  the  action,  and  one  court  may  judge  of  a  matter 
within  the  jurisdiction  of  another  court,  when  without  it  they  cannot 
determine  the  case  before  them ;  as  this  court  may  of  admiralty,  or 
ecclesiastical  jurisdiction,  if  the  question  arises  in  an  action  depending 
in  this  court.  But  such  a  determination  will  not  bind  another  court, 
which  has  an  original  cognizance  of  that  matter,  as  in  ejectment  now 
depending  in  the  Common  Pleas,  the  general  issue  pleaded,  and  a 
special  verdict;  the  question  there  is,  If  a  Quaker's  marriage  be 
good  ?  Now  if  it  should  be  held  in  that  court  a  void  marriage,  and 
the  judgement  should  be  affirmed  in  this  court,  and  upon  a  Writ 
of  Error  in  the  House  of  Lords,  it  should  be  reversed,  this  would 
not  bind  the  ecclesiastical  court,  but  they  might  proceed  there  for 
incontinency,  and  if  they  should  proceed  there  to  excommunication, 
finding  it  a  void  marriage  and  the  party  taken  by  the  Excommuni- 
cate Capiendo  should  bring  this  Habeas  Corpus  upon  the  return  of 
it,  we  could  not  discharge  him.  But  this  is  a  matter  originally 
arising  in  Parliament. 

That  this  court  may  keep  other  inferior  courts  within  their  juris- 
dictions, but  not  the  House  of  Commons;  for  no  prohibition  was  ever 
granted  to  that  court,  though  they  exceeded  jurisdiction;  so  if  the 
House  of  Lords  do  exceed,  or  take  cognizance  of  matters  in  the  first 
instance,  no  prohibition  would  lie ;  for  no  inferior  court  can  prohibit 
a  superior :  and  no  prohibition  was  moved  here,  nor  could  we  have 
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granted  it;  for  the  House  of  Commons  is  superior  to  all  ordinary 
Courts  of  law.  When  the  House  of  Lords  took  cognizance,  and 
proceeded  upon  the  petition  of  my  lord  Wharton,  complaining  of  an 
order  of  the  court  of  Exchequer,  for  riling  the  record  of  a  survey 
of  the  honour  of  Eichmond,  and  lordship  of  Middleton,  which  the 
House  of  Commons,  upon  the  petition  of  Mr.  Bathhurst,  complaining 
of  this  proceeding,  Jan.  28,  1703,  resolved  to  be  without  pre- 
cedent, and  unwarrantable,  and  tending  to  the  subjecting  all  the 
rights  and  properties  of  the  Commons  of  England  to  an  illegal  and 
arbitrary  power;  they  also  resolved  then,  that  it  is  the  undoubted 
right  of  all  the  subjects  of  England  to  make  use  of  the  record;  as 
they  ought  by  law  to  have  done  before  the  said  proceeding  of  the 
House  of  Lords.  .  .  . 

Lord  Chief  Just.  Holt.  That  this  case  does  depend  upon  the  vote 
that  is  recited  in  the  Speaker's  "Warrant  of  Commitment,  which  was 
to  this  effect : 

That  it  did  appear  to  that  honourable  House,  that  John  Paty  of 
Aylesbury  has  been  guilty  of  commencing  and  prosecuting  an  action 
at  common  law,  against  W.  White  and  others,  late  constables  of 
Aylesbury,  for  not  allowing  his  vote  in  an  election  of  members  to 
serve  in  parliament,  contrary  to  the  declaration,  in  high  contempt  of 
the  jurisdiction,  and  in  breach  of  the  known  privileges  of  this  House. 

That  he  owned  himself  to  lie  under  two  disadvantages :  one,  That 
all  the  rest  of  the  judges  do  agree  with  his  three  brethren,  from 
whom  he  had  the  misfortune  to  dissent.  The  other,  That  he  opposed 
the  votes  of  the  House  of  Commons,  and  did  begin  to  think  he 
might  justify  himself  in  resigning  his  opinion  to  the  rest ;  but  that 
he  valued  more  the  dictates  of  his  own  conscience,  than  anything 
he  could  suffer  in  this  world,  and  by  that  and  his  judgement  (though 
it  were  but  weak)  he  would  be^  guided. 

That  this  was  not  such  an  imprisonment  as  the  freemen  of  England 
ought  to  be  bound  by.  And  that  it  did  highly  concern  the  people 
of  England,  not  to  be  bound  by  a  declaration  of  the  House  of 
Commons  in  a  matter  that  before  was  lawful. 

That  neither  House  of  Parliament  has  a  power  separately  to  dis- 
pose of  the  liberty  or  property  of  the  people,  for  that  cannot  be 
done  but  by  the  Queen,  Lords,  and  Commons;  and  this  is  the 
security  of  our  English  constitution,  which  cannot  be  altered  but  by 
act  of  parliament. 

That  there  is  a  crime  charged  by  the  vote  for  commencing  an 
action ;  but  sure  that  cannot  be  a  breach  of  privilege ;  for  an  original 
may  be  filed  against  a  member  of  parliament  during  the  time  of 
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privilege,  so  that  you  do  not  molest  him,  and  it  is  no  breach  of 
privilege;  as  it  was  resolved  in  Sir  George  Binion's  case,  14  ch.  2; 
for  otherwise,  by  lapse  of  time  in  several  actions,  he  may  be  barred  by 
the  statute  of  limitations ;  so  that  if  it  be  not  a  breach  of  privilege  to 
commence  an  action  against  a  member  of  parliament,  then  how  can  it 
be  so  to  commence  an  action  against  the  constable  of  Aylesbury. 

But  then  the  vote  goes  further,  and  says,  for  commencing  and 
prosecuting  an  action :  but  prosecuting  may  not  be  a  breach  of 
privilege  neither ;  for  entering  and  continuing  is  prosecuting,  which 
may  be  done  without  a  breach  of  privilege. 

That  it  does  not  appear,  that  the  constable  of  Aylesbury  has  any 
privilege  above  another  person,  for  no  man  is  presumed  to  be  privi- 
leged unless  it  be  shown ;  and  he  has  no  privilege  as  constable. 

That  the  vote  goes  yet  further,  and  says,  for  not  allowing  his  vote 
in  an  election  of  members  to  serve  in  this  present  parliament :  but 
this  can  be  no  crime. 

That  he  admitted  they  were  judges  of  their  own  privileges ;  but 
the  law  must  also  be  observed.  By  2  Eic.  3,  fol.  9,  it  appears,  it 
was  no  crime  by  the  common  law,  to  bring  an  action,  though  never 
so  malicious,  false,  or  groundless,  where  it  is  adjudged,  that  there  is 
no  punishment  for  it,  because  it  was  in  a  method  of  justice ;  but 
when  business  began  to  increase,  costs  were  given  against  the  plaintiff 
by  23  Hen.  8,  for  bringing  an  action  causelessly.  A  peer  cannot 
have  an  action  of  Scandalum  magnatum,  where  there  is  no  cause  for 
the  action  wherein  he  is  charged  with  scandal;  so  much  the  law 
regarded  the  right  of  bringing  actions. 

That  when  subjects  have  such  a  right  to  bring  actions,  it  cannot 
be  stopped  by  privilege  of  parliament,  for  no  privilege  of  parliament 
can  intend  so  far  as  to  destroy  a  man's  right. 

That  it  has  been  adjudged  a  good  action  by  the  law  of  the  land, 
and  that  damages  may  be  recovered  for  the  injury,  in  not  allowing 
his  vote ;  and  this  action  is  the  same  as  Ashby  and  White,  which 
lies  before  us ;  and  if  we  consult  the  records,  we  shall  find  it  to  be 
the  same. 

That  the  latter  part  of  this  vote  is,  That  the  prosecuting  this 
action  is  contrary  to  the  declaration,  in  high  contempt  of  the  juris- 
diction, and  in  breach  of  the  known  privileges  of  this  House. 

That  the  privileges  of  the  House  of  Commons  are  limited,  for 
there  is  no  privilege  in  case  of  treason,  or  felony,  or  breach  of  the 
peace ;  for  a  justice  of  the  peace  may  commit  a  member  for  breach 
of  the  peace,  and  if  he  should  be  indicted  for  it,  his  plea  of  privi- 
lege would  not  be  allowed. 


ASHBY  v.  WHITE   AND   OTHERS  277 

That  nothing  can  make  a  privilege  that  was  not  so  before,  (for  the 
breach  of  which  a  man  shall  lose  his  liberty)  but  an  act  of  parliament. 

That  each  House  is  judge  of  their  own  privileges,  because  they 
are  more  conversant  with  the  privileges  of  their  own  House ;  so  the 
judges  decline  it;  but  if  they  come  incidently  before  the  courts  of 
law,  they  must  determine  it  there. 

That  suppose  the  House  of  Commons  had  not  meddled  in  this 
matter,  but  the  defendants  in  this  action  had  pleaded  to  the  juris- 
diction of  this  court,  that  this  was  a  matter  examinable  only  in 
parliament,  and  the  plaintiff  had  demurred,  we  must  then  have 
determined  it,  and  be  judges  then  of  their  privileges. 

Coke's  1  Inst.  'Lex  et  Consuetudo  Parliamenti  ab  omnibus 
querenda,  a  multis  ignota,  a  paucis  cognita,'  and  the  reason  it  is 
known  by  so  few  is,  because  they  do  not  seek  for  it.  We  are 
bound  to  take  notice  of  the  customs  of  parliament,  for  they  are  part 
of  the  law  of  the  land ;  and  there  are  the  same  methods  of  knowing 
it,  as  the  law  in  Westminster-hall.  (After  quoting  from  Clarendon's 
History  as  to  privileges  of  parliament,  the  Chief  Justice  proceeded) 
That  if  bringing  an  action  is  a  breach  of  privilege,  why  was  not 
Ashby  laid  hold  on  1  He  prosecuted  to  judgement  and  execution ; 
but  these  persons  are  committed  for  commencing  an  action. 

How  can  the  bringing  an  action  in  one  court  be  a  contempt  to 
another  1 

If  a  man  that  has  a  privilege  in  one  court  is  sued  in  another,  he 
shall  have  his  privilege  :  but  it  is  no  contempt  in  a  plaintiff  that  sues 
in  another  court,  and  there  is  no  punishment  for  it ;  much  less  can  it 
be  a  contempt  to  the  House  of  Commons,  where  no  action  can  be 
brought. 

That  he  admitted,  the  House  of  Commons  may  commit  any  person, 
and  for  any  crime,  because  they  may  impeach  any  person  for  any 
crime  whatsoever ;  but  that  course  is  seldom  taken,  unless  where  the 
crime  requires  a  strict  prosecution,  and  much  concerns  the  public. 

That  the  lord  Shaftesbury's  case  is  not  like  this;  for  he  was  a 
member  of  the  House,  and  it  was  for  a  contempt  in  the  House. 

The  House  may  at  any  time  commit  a  man  for  a  contempt  in  the 
face  of  the  House;  whereas  the  prisoners  are  committed  not  for  a 
breach  of  privilege  or  contempt,  but  because  they  have  brought  their 
actions  which  are  legal,  and  so  adjudged  by  the  Lords  in  the  Writ  of 
Error. 

That  he  did  not  question  but  that  the  warrant  was  a  good  warrant. 

That  'lex  et  consuetude  parliament^  is  as  much  the  law  of  the 

land  as  any  other  law.    It  is  the  law  gives  the  queen  her  prerogative : 
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It  is  the  law  gives  jurisdiction  to  the  House  of  Lords ;  and  it  is  the 
law  limits  the  jurisdiction  of  the  House  of  Commons. 

That  if  the  ecclesiastical  court  exceed  their  jurisdiction,  a  prohibi- 
tion will  lie ;  and  even  the  king's  acts,  if  contrary  to  law,  are  void. 

He  insisted  that  the  lord  Banbury's  case  was  a  great  authority  for 
him. 

He  petitioned  the  House  of  Lords  to  sit,  and  also  to  have  the 
king's  leave.  The  lords  determined  he  was  not  a  lord ;  yet  when  he 
was  brought  up  on  an  indictment  by  the  name  of  Charles  Knowles, 
esq.  he  here  pleaded  and  insisted  that  he  was  a  peer;  which  plea 
was  allowea  and  he  was  not  tried. 

Though  the  Lord  Chief  Justice  was  so  clear  in  his  judgement,  yet 
the  other  three  judges  being  of  a  contrary  opinion,  the  majority 
prevailed ;  and  the  prisoners  were  remanded  to  Newgate. 

v 
May  it  please  your  majesty ; 

In  obedience  to  your  majesty's  command,  we  have  considered 
of  the  Petition  hereunto  annexed;  and  we  are  humbly  of  opinion 
that  a  Writ  of  Error  in  this  case  ought  to  be  granted  of  right,  and 
not  of  grace.  But  we  give  no  opinion  whether  a  Writ  of  Error  does 
lie  in  the  case ;  because  it  is  proper  to  be  determined  in  parliament, 
where  the  writ  of  error  and  record  are  returned  and  certified. 

HOLT  Powis 

TREVOR  BLBNCOWE 

WARD  GOLD 

NEVILL  TRACBY 

POWELL  BURY. 
May  it  please  your  majesty ; 

In  obedience  to  your  majesty's  command,  we  have  considered 
of  the  petition  hereunto  annexed;  and  we  are  humbly  of  opinion 
that  your  majesty  is  not  of  right  and  justice  obliged  to  grant  a  Writ 
of  Error  in  this  case.  PRICE  SMITH. 

The  judges  all  attended  the  queen  at  the  cabinet1  on  the  25th 
February,  and  delivered  these  their  several  resolutions  to  her  majesty, 
in  the  presence  of  the  prince  and  many  of  the  principal  members  of 
the  Council. 

(S.T.  xiv.  862.) 

1  The  expression  might  be  pressed  as  an  instance  of  the  presence  of  the 
Sovereign  at  a  meeting  of  the  Cabinet,  in  which  Anne  was  accustomed  to  sit, 
but  it  is  probably  here  used  loosely  for  the  Privy  Council. 
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VI 

(On  the  commitment  of  the  five  Aylesbury  men,  the  Lords  drew  up  an 
elaborate  Representation  and  Address,  March  14,  1705,  the  substance  of 
which  is  given  in  the  concluding  paragraphs.) 

"We  humbly  beg  pardon  of  your  majesty  for  this  long  and  melan- 
choly Eepresentation,  which  we  could  not  avoid  without  being  guilty 
of  treachery  to  your  majesty  and  to  our  native  country.  The  five 
persons  immediately  concerned  are  but  poor  men ;  but  we  well  know 
your  majesty's  justice  and  compassion  extends  itself  to  the  meanest 
of  your  subjects. 

The  matters  in  dispute  are  of  the  highest  consequence :  Your 
majesty's  prerogative,  the  reverence  due  to  laws,  and  the  liberties 
and  properties  of  all  the  people  of  England  are  concerned  and  at 
stake,  if  these  encroachments  prevail. 

We  do  not  pretend  to  solicit  your  majesty  to  put  a  stop  to  these 
innovations,  your  own  wisdom  will  suggest  the  most  proper  methods  : 
We  have  endeavoured  to  do  our  duty  by  laying  the  whole  matter 
before  you. 

We  humbly  beg  leave  as  far  to  resume  what  has  been  said,  as  to 
present  to  your  majesty  a  short  view  of  the  unhappy  condition  of  such 
of  your  subjects,  as  have  right  of  giving  votes  for  chusing  members  to 
serve  in  parliament,  which  has  hitherto  been  thought  a  great  and 
valuable  privilege :  but  by  the  late  proceedings  of  the  House  of 
Commons,  is  likely  to  be  made  only  a  dangerous  snare  to  them,  in 
case  they  who  may  hereafter  be  chosen  to  serve  in  parliament,  shall 
think  fit  to  pursue  the  methods  of  this  present  House  of  Commons. 

If  they  refrain  from  making  use  of  their  right  in  giving  their 
Votes,  they  are  wanting  in  duty  to  their  country,  by  not  doing  their 
parts  towards  the  chusing  such  representatives  as  will  use  their  trust 
towards  the  good  of  the  kingdom,  and  not  for  the  oppression  of  their 
fellow  subjects. 

If  the  officer,  who  has  the  right  of  taking  the  suffrages,  refuse  to 
admit  them  to  give  their  Votes,  they  must  either  sit  down  by  it,  and 
submit  to  be  wrongfully  and  maliciously  deprived  of  their  rights ;  or 
if  they  bring  their  actions  at  law,  in  order  to  assert  their  rights, 
and  recover  damages  for  the  injury  (as  all  other  injured  men  may  do 
in  like  cases)  they  become  liable  to  indefinite  imprisonment,  by 
incurring  the  displeasure  of  those  who  are  elected. 

If,  being  thus  imprisoned,  they  seek  their  liberty  by  Habeas 
Corpus,  (the  known  remedy  of  all  other  subjects)  they  do  not  only 
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tie  their  own  chains  faster,  but  bring  all  their  friends  and  agents, 
their  solicitors  and  counsel,  into  the  same  misfortune  with  themselves. 

If  they  think  themselves  to  have  received  injury  by  the  judgement 
upon  the  Habeas  Corpus  and  seek  relief  by  Writ  of  Error,  (the  known 
refuge  of  these  who  suffer  wrong  by  any  wrong  judgement)  all  that 
assist  them  in  that  matter  are  likewise  to  lose  their  liberties  for  it, 
and  they  themselves  will  be  removed  to  new  prisons,  in  order  to  avoid 
the  justice  of  the  law. 

We  humbly  conclude  with  acquainting  your  majesty,  that  we  have 
been  informed  by  the  petition  of  two  of  the  prisoners,  that  they  have 
been  long  delayed,  though  they  have  made  their  applications  in  due 
manner  for  Writs  of  Error :  We  are  under  a  necessary  obligation,  for 
the  sake  of  justice,  and  asserting  the  judicature  of  Parliament,  to 
make  this  humble  Address  to  your  majesty,  that  no  importunity  of 
the  House  of  Commons,  nor  any  other  consideration  whatsoever,  may 
prevail  with  your  majesty  to  suffer  a  stop  to  be  put  to  the  known 
course  of  justice,  but  that  you  will  be  pleased  to  give  effectual  orders 
for  the  immediate  issuing  of  the  Writs  of  Error. 


THE  QUEEN'S  ANSWEK 

To  which  her  majesty  was  pleased,  the  same  day,  to  return  the 
following  most  gracious  answer. 

"  My  Lords :  I  should  have  granted  the  Writ  of  Error  desired  in 
this  Address :  But  finding  an  absolute  necessity  of  putting  an  im- 
mediate end  to  this  session,  I  am  sensible  there  could  have  been  no 
further  proceeding  upon  that  matter." 


VOTE  OF  THANKS 

Ordered  by  the  Lords  spiritual  and  temporal  in  parliament  as- 
sembled, that  the  humble  thanks  of  this  House  be  presented  to  her 
majesty,  for  her  most  gracious  Answer,  in  which  she  has  expressed  so 
great  a  regard  to  the  judgement  of  this  House,  so  much  compassion 
to  the  petitioners,  and  such  tenderness  to  the  rights  of  the  subject. 

The  same  day  the  Queen  came  to  the  House  and  put  an  end  to  the 
session,  and  the  lord  keeper  prorogued  the  parliament  to  Tuesday  the 
1st  of  May,  which  put  an  end  to  this  affair. 
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XII 

THE   IMPEACHMENT   OF  HENRY  SACHEVERELL 
9  Anne,  1710. 

[Henry  Sacheverell,  D.D.,  had  preached  two  sermons  (a)  "The  Com- 
munication of  Sin,"  on  August  5;  (6)  "The  Perils  of  False  Brethren 
both  in  Church  and  State,"  on  November  15,  1709,  both  of  which  were 
subsequently  printed  and  sold  in  large  numbers ;  and  for  the  sentiments 
expressed  in  these,  as  tending  to  deny  the  principles  of  the  Revolution, 
the  Whig  Government  with  considerable  reluctance  decided  to  impeach 
him.  Articles  of  impeachment  were  agreed  on  in  the  House  of  Commons 
on  January  12,  1710.  The  trial  commenced  before  the  Lords  on  February 
27,  and  on  March  23  the  Lords  found  him  guilty  (69  to  52),  and  the 
judgment  was :  (1)  Sacheverell  should  be  suspended  from  preaching 
for  three  years ;  (2)  the  two  sermons  in  question  were  condemned  to 
be  burnt  on  March  27  by  the  common  hangman.  The  proceedings  in 
the  Lords  and  the  judgment  occasioned  several  numerously  signed 
protests  (see  Rogers,  P.L.  i.  189-198).  Burke,  in  his  Appeal  from  the 
new  to  the  old  Whigs,  was  of  opinion  that  the  trial  furnished  the  best 
statement  of  the  doctrine  and  counter-doctrine  of  the  Revolution  of  1688, 
and  the  extracts  given  are  intended  to  illustrate  this  view.  See  Hallam, 
C.H.  ch.  xvi. ;  Lecky,  H.E.  i. ;  S.T.  xv.  1-522 ;  Burke,  op.  cit. ;  Wyon, 
History  of  Queen  Anne's  Reign,  ii. ;  Sandersom,  A  Complete  History  of 
Dr.  Sacheverell.] 

ARTICLES   OF  IMPEACHMENT  AGAINST  HENRY 
SACHEVERELL 

I.  He,  the  said  Henry  Sacheverell,  in  his  said  Sermon,  preached 
at  St.  Paul's,  doth  suggest  and  maintain,  That  the  necessary  means 
used  to  bring  about  the  said  happy   Revolution,  were  odious  and 
unjustifiable :  That  his  late  majesty,  in  his  Declaration,  disclaimed 
the  least  imputation  of  Resistance :   And  that  to  impute  Resistance 
to  the  said  Revolution,  is  to  cast  black  and  odious  colours  upon  his 
late  majesty  and  the  said  Revolution. 

II.  He,  the  said  Henry  Sacheverell,  in  his  said  Sermon  preached 
at  St.  Paul's,  doth  suggest  and  maintain,  That  the  foresaid  Toleration 
granted  by  law  is  unreasonable,  and  the  allowance  of  it  unwarrantable : 
And  asserts,  That  he  is  a  false  brother  with  relation  to  God,  religion 
or  the  Church  who  defends  Toleration  and  Liberty  of  Conscience ; 
That  Queen  Elizabeth  was  deluded  by  archbishop  Grindall,  whom 
he  scurrilously  calls  A  False  Son  of  the  Church,  and  a  Perfidious 
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Prelate,  to  the  toleration  of  the  Genevan  discipline :  And  that  it 
is  the  duty  of  superior  pastors  to  thunder  out  their  ecclesiastical 
anathemas  against  persons  intitled  to  the  benefit  of  the  said  Toleration, 
and  insolently  dares,  or  defies  any  power  on  earth  to  reverse  such 
sentences. 

III.  He,  the  said  Henry  Sacheverell,  in  his  said  Sermon,  preached 
at  St.  Paul's,  doth  falsely  and  seditiously  suggest  and  assert,  That  the 
Church  of  England  is  in  a  condition  of  great  peril  and  adversity  under 
her  majesty's  administration;  and  in  order  to  arraign  and  blacken  the 
said  Vote  or  Resolution  of  both  Houses  of  Parliament,  approved  by 
her  majesty  as  aforesaid,  he,  in  opposition  thereto,  doth  suggest  the 
Church  to  be  in  Danger :  and,  as  a  parallel,  mentions  a  Vote,  That 
the  person  of  king  Charles  the  first  was  voted  to  be  out  of  danger, 
at  the  same  time  that  his   murderers  were  conspiring  his  death ; 
thereby  wickedly  and  maliciously  insinuating,  that  the  members  of 
both  Houses,  who  passed  the  said  vote,  were  then  conspiring  the  ruin 
of  the  Church. 

IV.  He,  the  said  Henry  Sacheverell,  in  his  said  Sermons  and 
Books,  doth   falsely   and   maliciously   suggest,   That  her  majesty's 
administration,  both  in  ecclesiastical  and  civil  affairs,  tends  to  the 
destruction  of  the  constitution :  And  that  there  are  men  of  characters 
and  stations  in  Church  and  State  who  are  False  Brethren,  and  do 
themselves  weaken,  undermine  and  betray,  and  do  encourage,  and 
put  it  in  the  power  of  others,  who  are  professed  enemies,  to  overturn 
and  destroy  the  constitution  and  establishment :   and  chargeth  her 
majesty,  and  those  in  authority  under  her,  both  in  Church  and  State, 
with  a  general  mal-administration :  And,  as  a  public  incendiary,  he 
persuades  her  majesty's  subjects  to  keep  up  a  distinction  of  factions 
and  parties;  instils  groundless  jealousies,  foments  destructive  divisions 
among  them,  and  excites  and  stirs  them  up  to  arms  and  violence : 
And  that  his  said  malicious  and  seditious   suggestions  may  make 
the  stronger  impression  upon  the  minds  of  her  majesty's  subjects, 
he  the  said  Henry  Sacheverell  doth  wickedly  wrest  and  pervert  divers 
texts  and  passages  of  Holy  Scripture. 

Attorney  General  (Sir  J.  Montague}.  And  to  shew  his  little  liking 
of  the  great  work  which  was  begun  to  be  wrought  on  that  day  by  the 
arrival  of  his  late  majesty,  the  chief  turn  of  his  discourse  is,  to  cry  up 
Non-Resistance  and  Passive  Obedience. 

And  to  make  it  most  evident,  that  what  he  said  of  Non-Resistance, 
was  to  cast  black  and  odious  colours  upon  the  Revolution;  he  lays 
down  a  general  position,  '  That  it  is  not  lawful,  upon  any  pretence 
whatsoever,  to  make  Resistance  to  the  supreme  power ' ;  which 
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supreme   power,   by   other  passages,   he   explains   to   be  the   regal 
power. 

And  being  apprehensive,  that  every  one  that  heard  him  talking 
in  that  manner  against  Resistance,  would  see  plainly  he  was  censuring 
and  condemning  the  means  that  brought  about  the  Revolution,  and 
being  desirous  to  cast  as  heavy  reflections  as  he  could  upon  the 
memory  of  king  William,  he  asserts,  '  That  the  Prince  of  Orange,  in 
his  Declaration,  utterly  disclaimed  all  manner  of  Resistance.' 

My  lords,  everybody  knows,  that  knows  anything  of  the  Revo- 
lution, That  the  Prince  of  Orange  came  over  with  an  armed  force; 
and  that  in  several  paragraphs  of  his  Declaration,  (the  Doctor 
speaks  of)  His  late  Majesty  invites  and  requires  all  peers  of  the 
realm,  both  spiritual  and  temporal  lords,  all  gentlemen,  citizens,  and 
other  commoners,  to  come  in  and  assist  him,  in  order  to  the  executing 
that  design  he  had  then  undertook,  against  all  that  should  endeavour 
to  oppose  him. 

Therefore  it  must  be  accounted  very  ridiculous  for  the  Doctor  to 
advance  such  a  position,  if  he  had  no  further  meaning  in  it,  than 
to  give  an  account  of  the  Prince  of  Orange's  design  in  coming  over 
here  into  England. 

And  this  will  make  it  necessary  for  your  lordships  to  consider 
what  is  the  true  meaning  of  this  assertion  :  is  it  not  plainly  to  make 
the  Prince  of  Orange  say  one  thing,  and  at  the  same  time  do  directly 
another  1  And  can  this  be  done  with  any  other  design  than  to  asperse 
the  memory  of  the  late  king  William  1 

Then  as  to  his  discourse  concerning  Passive  Obedience  and  Non- 
Resistance,  in  such  latitude  as  is  there  mentioned;  what  could  it 
tend  to,  but  to  cast  reflections  upon  that  Resistance,  which  was  the 
means  that  brought  about  the  Revolution  ? 

For  Avas  there  any  occasion  at  that  time  to  be  so  earnest  to  cry 
down  Resistance  and  preach  up  Passive  Obedience  ? 

Can  any  one  pretend  to  say,  there  were  any  symptoms  of  discontent 
throughout  the  nation,  in  any  parts  thereof  ? 

No :  to  our  comfort  be  it  spoken,  no  reign,  no  age,  no  history,  can 
give  a  better  account  of  the  good  dispositions  of  the  people  to  their 
sovereign.  Therefore,  since  the  preaching  these  doctrines  was  need- 
less, it  does  savour  of  some  wicked  design,  to  be  talking  so  unreason- 
ably of  this  subject. 

If  what  the  doctor  very  frequently  asserts  in  this  sermon  be  true, 
That  all  are  false  sons  of  the  Church,  who  assisted  in  bringing  about 
the  Revolution,  or  that  joined  in  the  opposition  that  was  made  to 
the  encroachments  which  were  begun  by  evil  ministers  in  the  reign 
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of  king  James  2,  against  our  religion  and  liberties ;  let  the  Doctor  a 
little  consider,  how  far  his  character  of  a  False  Brother  may  be 
carried ! 

Everybody  knows,  that  lived  in  those  days  that  the  body  of  the 
clergy  of  the  Church  of  England  made  a  noble  stand  against  the 
encroachments  which  were  then  making,  and  appeared  as  active  as 
any  of  the  laity. 

And  was  it  not  by  their  writings,  preaching,  and  example,  that  the 
nobility  and  gentry  were  animated  to  maintain  and  defend  their 
rights,  religion  and  liberties?  .  .  . 

Mr.  Lechmere.  I  crave  leave  to  remind  your  lordships  of  the  con- 
dition of  things  in  both  kingdoms  immediately  preceding  the  late 
Revolution :  the  case  is  stated  and  recorded,  between  the  late  king 
James  and  the  subjects  of  both  kingdoms,  in  the  several  Declarations 
of  the  Rights  of  both  nations  made  by  them  at  that  time. 

I  shall  forbear  to  aggravate  the  miscarriages  of  that  unhappy 
prince,  further  than  by  saying  that  it  is  declared  in  the  preamble  to 
the  bill  passed  in  England,  That  by  the  assistance  of  evil  counsellors, 
judges  and  ministers,  employed  by  him,  he  did  endeavour  to  subvert 
and  extirpate  the  Protestant  Religion,  the  laws  and  liberties  of  this 
kingdom,  in  the  several  instances  there  enumerated.  And  in  that  passed 
in  the  kingdom  of  Scotland,  it  stands  declared,  That,  by  the  advice  of 
evil  counsellors,  he  did  invade  the  fundamental  constitution  of  that 
kingdom,  and  altered  it  from  a  legal  limited  monarchy,  to  an  arbitrary 
despotic  power. 

Your  lordships,  on  this  occasion,  will  again  consider  the  ancient 
legal  constitution  of  the  government  of  this  kingdom ;  from  which 
it  will  evidently  appear  to  your  lordships,  that  the  subjects  of  this 
realm  had  not  only  a  power  and  right  in  themselves  to  make  that 
Resistance,  but  lay  under  an  indispensable  obligation  to  do  it. 

The  nature  of  our  constitution  is  that  of  a  limited  monarchy, 
wherein  the  supreme  power  is  communicated  and  divided  between 
Queen,  Lords,  and  Commons,  though  the  executive  power  and  ad- 
ministration be  wholly  in  the  crown.  The  terms  of  such  a  constitu- 
tion do  not  only  suppose,  but  express  an  original  contract  between 
the  crown  and  the  people ;  by  which  that  supreme  power  was  [by 
mutual  consent  and  not  by  accident]  limited  and  lodged  in  more 
hands  than  one :  and  the  uniform  preservation  of  such  a  constitution 
for  so  many  ages  without  any  fundamental  change,  demonstrates  to 
your  lordships  the  continuance  of  the  same  contract. 

The  consequences  of  such  a  frame  of  government  are  obvious : 
that  the  laws  are  the  rule  to  both,  the  common  measure  of  the 
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power  of  the  crown,  and  of  the  obedience  of  the  subject ;  and  if  the 
executive  part  endeavours  the  subversion,  and  total  destruction  of  the 
government,  the  original  contract  is  thereby  broke,  and  the  right  of 
allegiance  ceases :  that  part  of  the  government  thus  fundamentally 
injured,  hath  a  right  to  save  or  recover  that  constitution  in  which  it 
had  an  original  interest. 

Nay,  the  nature  of  such  an  original  contract  of  government  proves, 
that  there  is  not  only  a  power  in  the  people,  who  have  inherited  its 
freedom,  to  assert  their  own  title  to  it,  but  they  are  bound  in  duty  to 
transmit  the  same  constitution  to  their  posterity  also. 

It  is  mis-spending  your  lordships'  time  to  illustrate  this :  it  is  an 
eternal  truth,  essential  to  the  government  itself  and  not  to  be  defaced 
or  destroyed  by  any  force  or  device. 

That  the  rights  of  the  crown  of  England  are  legal  rights,  and  its 
power  stated  and  bounded  by  the  laws  of  the  kingdom;  that  the 
executive  power  and  administration  itself  is  under  the  strictest  guard 
for  the  security  of  the  people;  and  that  the  subjects  have  an  in- 
heritance in  their  ancient  fundamental  constitutions,  and  the  laws  of 
the  land,  appears  from  every  branch  of  this  government.  It  is  the 
tenour  of  all  antiquity ;  our  histories  and  records  afford  innumerable 
proofs  of  it :  and  when  your  lordships  look  back  on  the  history  of 
Magna  Charta  alone,  you  cannot  doubt  of  the  sense  of  our  ancestors, 
that  they  were  masters  of  franchises  that  were  truly  their  own,  and 
which  no  earthly  power  had  right  to  extort  from  them.  Many  others, 
of  incontestable  authority,  are  those  valuable  relicts  which  our  popish 
ancestors  have  left  us,  as  proofs  of  the  freedom  of  our  constitution, 
of  the  constant  claims  they  made,  both  in  and  out  of  parliament,  to 
their  inheritance  in  their  laws  against  the  encroachment  of  arbitrary 
power;  and  when  the  last  extremity  called  them  to  it,  they  never 
failed  to  vindicate  them  by  the  arms  of  Resistance. 

Such  was  the  genius  of  the  people,  whose  government  was  built 
on  that  noble  foundation,  not  to  be  bound  by  laws  to  which  they  did 
not  consent :  that  muffled  up  in  darkness  and  superstition,  as  our 
ancestors  were,  yet  that  notion  seemed  engraven  on  their  minds,  and 
the  impressions  so  strong,  that  nothing  could  impair  them. 

Upon  the  Reformation  of  religion,  when  all  foreign  power  was 
abolished,  and  the  supremacy  of  the  crown  was  restored  to  its  height 
by  many  acts  of  parliament,  your  lordships  will  always  find  declara- 
tions at  the  same  time  made  of  the  rights  of  the  people ;  particularly 
that  of  25th  of  H.  8,  where  it  is  said,  That  the  realm  of  England  is 
free  from  any  man's  laws,  but  such  as  have  been  devised,  made  and 
ordained  within  the  same,  for  the  wealth  of  it ;  or  such  other,  as  the 
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people  of  the  realm  have  taken  at  their  free  will  and  consent,  and  by 
long  use  have  bound  themselves  to,  as  the  ancient  established  laws  of 
the  realm,  and  none  otherwise. 

Your  lordships  will,  I  doubt  not,  consider  those  laws  made  at  that 
time,  to  be  fresh  and  remarkable  declarations  and  ratifications  of  the 
original  contract  .  .  . 

My  lords,  I  take  the  liberty  to  acquaint  your  lordships,  that  the 
Commons  conceive,  that  the  laws  and  statutes  of  the  realm,  and  the 
order  and  peace  of  government,  necessarily  enjoin  it  as  a  duty  upon 
all  private  subjects,  to  represent  their  sense  of  the  nation's  grievances 
in  a  course  of  law  and  justice,  and  not  otherwise ;  and  whenever  the 
oppressions  become  national  or  public,  they  claim  it  as  the  peculiar 
right  of  their  own  body,  to  pursue  the  evil  instruments  of  them,  till 
public  vengeance  be  done;  and  at  the  same  time  the  Commons 
assure  your  lordships,  that  they  will  account  it  their  indispensable 
duty  to  her  majesty  and  their  country  to  assert  the  justice  and 
wisdom  of  her  administration,  against  the  enemies  of  both. 

I  have  thus  stated  to  your  lordships  the  nature  of  this  cause ; 
wherein,  I  persuade  myself  you  perceive  many  points  of  the  highest 
moment  to  the  peace  and  welfare  of  the  kingdom. 

The  tendency  of  the  crimes,  of  which  the  prisoner  stands  accused, 
lies  open  and  apparent.  But  yet  I  beg  your  patience,  to  draw  the 
scene  a  little  closer. 

Your  lordships  will  perceive  the  necessary  consequence  of  a  position 
meant  and  expounded  so  as  to  persuade  the  world,  that  the  glorious 
work  of  the  Revolution  was  the  fruit  of  rebellion,  and  the  work  of 
traitors.  Does  it  not  declare  the  late  reign  to  be  one  of  continued 
usurpation  ?  And  under  what  better  circumstances  does  it  bring  the 
present  ? 

Is  the  Act  of  Toleration  condemned  with  any  other  tendency  than 
to  weaken  so  great  a  support  of  the  Revolution  itself?  And  I 
entreat  your  lordships  to  consider  the  certain  fatal  effects  of  a 
universal  dissatisfaction  of  the  people,  in  things  that  concern  them 
nearest,  the  safety  of  the  Church  of  England,  and  the  Protestant 
interest,  and  the  security  of  themselves  and  their  prosperity. 

It  is  true,  my  lords,  that,  considered  at  a  distance,  there  seems  a 
repugnancy  in  this  gentleman's  system.  How  comes  it  to  pass,  that 
absolute  Non-Resistance  and  the  spirit  of  rebellion  stand  so  well 
together,  and  are  made  so  suitable,  in  the  same  discourse  ? 

But,  if  your  lordships  should  discern,  in  any  part  of  his  Sermon, 
any  dark  hints,  or  disguised  opinions,  of  a  sole  Hereditary  Right  of 
Succession  to  the  crown,  that  will  show  your  lordships  the  true  con- 
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sistency  of  the  whole ;  your  lordships  will  find,  that  in  his  opinion, 
the  duty  of  absolute  Non-Resistance  is  owing  to  him  only  that  has 
the  divine  commission  to  govern;  and  from  thence  your  lordships 
cannot  fail  of  knowing  against  what  queen,  what  government, 
what  establishment,  he  encourages  the  taking  up  the  arms  of 
Resistance.  .  .  . 

Mr.  Walpole.  My  lords,  the  Commons  are  now  making  good 
their  Charge  against  Doctor  Henry  Sacheverell  contained  in  the  first 
Article,  wherein  he  is  accused  for  suggesting  and  maintaining,  that 
the  necessary  means  used  to  bring  about  the  happy  Revolution  were 
odious  and  unjustifiable,  and  that  to  impute  Resistance  to  the 
Revolution,  is  to  cast  black  and  odious  colours  on  his  late  Majesty 
and  the  Revolution. 

By  what  has  been  already  offered  to  your  lordships,  I  make  no 
doubt  but  you  are  fully  convinced  how  injurious  these  positions  must 
be  to  the  peace  and  quiet  of  the  kingdom,  and  how  highly  they 
deserve,  and  loudly  call  for,  your  lordships'  speedy  and  exemplary 
justice. 

The  great  licentiousness  of  the  press,  in  censuring  and  reflecting 
upon  all  parts  of  the  government,  has  of  late  given  too  just  cause  of 
offence ;  but  when  any  pamphlets  and  common  libels  are  matters  of 
complaint;  when  none  but  mercenary  scribblers,  and  the  hackney 
pens  of  a  discontented  party,  are  employed  to  vent  their  malice,  it  is 
fit  to  leave  them  to  the  common  course  of  the  law,  and  to  the 
ordinary  proceeding  of  the  courts  below.  But,  my  lords,  when  the 
trumpet  is  sounded  in  Sion ;  when  the  pulpit  takes  up  the  cudgels ; 
when  the  cause  of  the  enemies  of  our  government  is  called  the  cause 
of  God,  and  of  the  Church;  when  this  bitter  and  poisonous  pill  is 
gilded  over  with  the  specious  name  of  loyalty,  and  the  people  are 
taught,  for  their  soul's  and  conscience's  sake,  to  swallow  these  per- 
nicious doctrines :  when,  instead  of  sound  religion,  divinity,  and 
morality,  factious  and  seditious  discourses  are  become  the  constant 
entertainments  of  some  congregations;  the  Commons  cannot  but 
think  it  high  time  to  put  a  stop  to  this  growing  evil,  and  for  the 
authority  of  a  parliament  to  interpose,  and  exert  itself,  in  defence  of 
the  Revolution,  the  present  government,  and  the  Protestant  succes- 
sion. All  which  the  Commons  think  so  materially  concerned  in  this 
question,  that  if  the  doctrines  advanced  by  Doctor  Sacheverell  are 
not  criminal  in  the  highest  degree,  it  will  follow  that  the  necessary 
means  used  to  bring  about  the  Revolution  were  illegal,  and  con- 
sequently that  the  present  establishment,  and  Protestant  succession, 
founded  upon  that  Revolution,  are  void  and  of  no  effect. 
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The  Commons  cannot  but  apprehend,  that  the  just  resentment  and 
indignation  they  have  shown  upon  this  occasion,  will  meet  with  the 
general  applause  of  all  that  are  heartily  and  sincerely  well  affected  to 
her  majesty  and  her  government ;  but  for  all  those,  whose  principles 
and  practices  render  them  most  justly  suspected  to  have  other  views, 
they  are  not  at  all  surprised  to  find  them  alarmed,  and  under  the 
greatest  concern  at  this  trial. 

I  am  very  sensible,  my  lords,  of  the  difficulty  and  nicety  that 
attends  the  speaking  to  this  point,  and  that  whilst  a  loyal  subject 
and  faithful  servant  to  the  best  of  queens,  is  speaking  in  defence  of 
the  necessary  and  commendable  Resistance  used  at  the  Revolution, 
his  arguments  may  be  misconstrued  and  misrepresented,  as  main- 
taining anti-monarchical  schemes. 

But  surely,  my  lords,  to  plead  for  Resistance,  that  Resistance,  I 
mean,  which  alone  can  be  concerned  in  this  debate,  is  to  assert  and 
maintain  the  very  being  of  our  present  government  and  constitution ; 
and  to  assert  Non-Resistance  in  that  boundless  and  unlimited  sense 
in  which  Doctor  Sacheverell  presumes  to  assert  it,  is  to  sap  and 
undermine  the  very  foundations  of  our  government,  to  remove  the 
natural  basis  and  fundamental  strength  of  our  constitution,  and  to 
leave  it  underset,  with  imaginary  props  and  buttresses,  which  do,  at 
best,  but  ill  support  a  shaken  foundation :  and  it  is  a  most  surprising 
assurance  in  the  enemies  of  our  government,  that  whilst  they  are 
striking  at  the  root,  and  digging  up  the  foundations,  upon  which  our 
present  and  future  settlement  is  built,  they  should  hope  to  pass  upon 
the  world  as  friends  to  either.  But  so  irreconcilable  are  the  pro- 
fessions and  practices  of  some  men;  so  awkwardly  do  they  speak 
well  of  what  they  do  not  in  their  hearts  approve,  that  in  vindication 
of  his  late  majesty  (for  that  is  a  part  that  sometimes  they  think 
useful  to  act)  they  declare  his  most  glorious  enterprise  to  save  a 
sinking  nation,  utterly  illegal :  to  recommend  themselves  to  the 
queen,  they  condemn  that  Revolution,  without  which  she  had  never 
been  queen,  and  we  a  most  unhappy  people  :  to  testify  their  zeal  and 
affection  to  the  Protestant  succession,  they  invalidate  all  the 
laws  that  have  been  made  for  securing  that  blessing  to  posterity : 
and  lastly,  to  manifest  their  aversion,  and  for  ever  to  blast  all  hopes 
of  the  Pretender,  they  advance  and  maintain  the  hereditary  right,  as 
the  only  true  right  of  the  crown.  But  what  interest  these  opinions 
may  at  one  time  or  another  be  produced  to  support,  and  in  favour 
of  whose  pretensions  these  insinuations  are  easily  understood  to  be, 
and  in  favour  of  what  settlement  they  can  hardly  be  construed,  I  sub- 
mit to  your  lordships'  consideration. 
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The  utter  illegality  of  Resistance,  upon  any  pretence  whatsoever, 
is  the  general  position  laid  down  in  the  Sermon,  which,  if  it  be 
strictly,  and  in  the  most  extensive  manner,  true,  the  assuming  and 
exercising  a  power  of  dispensing  with,  and  suspending  the  laws ;  the 
commitment  and  prosecution  of  the  bishops ;  the  erecting  a  court  of 
commissioners  for  ecclesiastical  causes,  the  levying  money  by  pretence 
of  prerogative;  the  raising  and  keeping  a  standing  army  without 
consent  of  parliament;  the  violating  the  freedom  of  elections  of 
members  to  serve  in  parliament;  and  all  the  grievances  enumerated 
in  the  Bill  of  Rights,  were  all  mere  pretences,  and  not  sufficient  to 
warrant  and  justify  what  was  then  done  in  defence  of  the  true, 
ancient,  and  indubitable  rights  and  liberties  of  the  people  of  this 
kingdom ;  which  are  now  again  enacted,  ratified  and  confirmed,  and 
enjoined  to  be  firmly  and  strictly  holden  and  observed.  By  what 
evasions,  or  distinctions,  the  Doctor  will  explain  himself  off  upon 
this  head,  I  cannot  easily  foresee ;  unless  he  will  be  so  ingenuous  as 
now  to  confess,  what  there  is  too  much  reason  to  believe  will  be  his 
opinion,  if  ever  a  proper  time  shall  serve  for  declaring,  that  the  acts 
of  parliament  made  upon,  and  since  the  Revolution,  are  only  the 
effects  of  a  happy  usurpation,  and  no  part  of  the  true  law  of  the 
land. 

Resistance  is  no  where  enacted  to  be  legal,  but  subjected,  by  all 
the  laws  now  in  being,  to  the  greatest  penalties ;  it  is  what  is  not, 
cannot,  nor  ought  ever  to  be  described  or  affirmed,  in  any  positive 
law,  to  be  excusable :  when,  and  upon  what  never-to-be-expected 
occasions  it  may  be  exercised,  no  man  can  foresee,  and  ought  never 
to  be  thought  of,  but  when  an  utter  subversion  of  the  laws  of  the 
realm  threatens  the  whole  frame  of  a  constitution,  and  no  redress  can 
otherwise  be  hoped  for :  it  therefore  does,  and  ought  for  ever  to  stand, 
in  the  eye  and  letter  of  the  law,  as  the  highest  offence.  But  because 
any  man,  or  party  of  men,  may  not,  out  of  folly  or  wantonness, 
commit  treason,  or  make  their  own  discontents,  ill  principles,  or  dis 
guised  affections  to  another  interest,  a  pretence  to  resist  the  supreme 
power,  will  it  follow  from  thence  that  the  utmost  necessity  ought  not 
to  engage  a  nation  in  its  own  defence  for  the  preservation  of  the 
whole  ?  Or,  on  the  other  side,  because  the  greatest  and  most  inex- 
pressible emergencies  did  sufficiently  justify  and  warrant  the  Resist- 
ance of  the  Revolution,  will  it  be  a  consequence,  that  therefore, 
upon  every  slight  pretext  or  common  occasion,  the  laws  that  fence 
against  treason  will  be  of  no  effect?  No,  my  lords,  I  hope  your  just 
judgment  in  this  case  will  convince  the  world,  that  every  seditious, 
discontented,  hot-headed,  ungifted,  unedifying  preacher,  (the  Doctor 
u 


290  CASES 

will  pardon  me  for  borrowing  one  string  of  epithets  from  him,  and 
for  once  using  a  little  of  his  own  language)  who  had  no  hopes  of 
distinguishing  himself  in  the  world,  but  by  a  matchless  indiscretion, 
may  not  advance,  with  impunity,  doctrines  destructive  of  the  peace 
and  quiet  of  her  majesty's  government,  and  the  Protestant  Succession, 
and  prepare  the  minds  of  the  people  for  an  alteration,  by  giving  them 
ill  impressions  of  the  present  establishment  and  its  administration. 

The  doctrine  of  unlimited,  unconditional  Passive  Obedience,  was 
first  invented  to  support  arbitrary  and  despotic  power,  and  was  never 
promoted  or  countenanced  by  any  government  that  had  not  designs 
some  time  or  other  of  making  use  of  it :  what  then  can  be  the  design 
of  preaching  this  doctrine  now,  unasked,  unsought  for,  in  her  majesty's 
reign,  where  the  law  is  the  only  rule  and  measure  of  the  power  of  the 
crown,  and  of  the  obedience  of  the  people?  If  then  this  doctrine 
can  neither  be  an  advantage  or  security  to  her  majesty,  who  neither 
wants  nor  desires  it,  to  what  end  and  purpose  must  every  thinking 
man  conclude  it  is  now  set  on  foot,  but  to  unhinge  the  present 
government,  by  setting  aside  all  that  has  been  done  in  opposition  to 
that  doctrine  1  and  when,  by  these  means  the  way  is  made  clear  to 
another's  title,  the  people  are  ready  instructed  to  submit  to  whatever 
shall  be  imposed  upon  them. 

It  may  be  expected,  after  I  have  said  thus  much  in  general,  that  I 
should  proceed  to  shew  in  what  parts  of  the  Sermon  these  aspersions 
are  contained :  but,  my  lords,  that  part  has  been  so  fully  and  dis- 
tinctly spoke  to  by  those  learned  gentlemen  who  are  more  proper,  and 
a  great  deal  more  able  to  manage  that  province,  that  I  will  not  mis- 
spend your  lordships'  time  by  repeating  what  has  been  so  fully  and 
justly  made  out;  but  so  much  I  will  venture  to  say,  that  if  we 
remove  the  rubbage,  with  which  the  Doctor  has  an  excellent  talent 
at  puzzling  common  sense,  and  bring  together  the  several  sentences, 
that  can  only  be  relative  to  one  another,  it  is  impossible  for  the  art 
of  man  to  make  any  inferences  or  constructions,  so  close  and  strong, 
as  the  plain  and  general  sense  of  the  whole  scope  of  his  Sermon 
must,  at  first  view,  suggest  to  every  man's  understanding.  And  all 
that  the  Doctor  alleges  in  his  defence  is,  that  in  the  Revolution  there 
was  no  Resistance  at  all ;  and  that  the  king  did  utterly  disclaim  any 
such  imputation.  But  surely,  my  lords,  it  cannot  be  now  necessary  to 
prove  Resistance  in  the  Revolution ;  I  should  as  well  expect  that  your 
lordships  would  desire  me,  for  form's  sake,  to  prove  the  sun  shines  at 
noon-day.  If  then  there  was  most  undoubtedly  Resistance  used  to 
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bring  about  the  Revolution,  it  will  follow  that  all  the  censures,  which 
are  so  freely  bestowed  upon  Resistance  in  general,  must  attend,  and 
will  be  imputed  to  the  Revolution;  and  if  Resistance  be  utterly 
illegal,  upon  any  pretence  whatsoever ;  if  it  is  a  sin,  which  unrepented 
of,  by  the  doctrine  of  the  Church  of  England,  carries  sure  and  certain 
damnation ;  if,  upon  repentance,  there  is  no  remission  of  sins  without 
a  stedfast  purpose  to  amend  the  evil  we  have  done,  and  to  make  all 
possible  restitution,  or  at  least  to  do  our  utmost  endeavours  for  that 
purpose ;  I  beg  your  lordships  to  consider  what  a  duty  is  here  pressed, 
upon  the  peril  of  damnation,  upon  every  man's  conscience,  that 
knows  or  believes  that  there  was  Resistance  in  the  Revolution,  and  is 
conscious  to  himself  of  being  any  ways  assisting,  or  even  consenting 
to  this  damnable  sin ;  and  what  must  be  the  consequences  if  these 
doctrines,  without  any  reserve  or  exception,  are  with  impunity 
preached  throughout  the  kingdom.  All  which,  my  lords,  I  hope,  is 
sufficient  to  satisfy  your  lordships  that  Doctor  Sacheverell  is  guilty  of 
the  charge  exhibited  against  him  in  the  First  Article ;  and  that  he  is 
an  offender  of  that  nature  and  malignity,  that  this  Court  only  could 
be  the  proper  judge  of  such  high  crimes ;  and  from  your  lordships' 
justice,  the  Commons  hope,  That  his  punishment  will  be  adequate  to 
the  heinousness  of  his  offence.  .  .  . 

Sir  Simon  Harcourt.  (For  the  Defence.)  Having  thus  stated  to 
your  lordships  the  question  between  us,  Whether  such  excepted  cases, 
as  the  Revolution  was,  are  not  more  proper  to  be  left  as  implied,  than 
to  be  expressed,  when  the  general  duty  of  obedience  is  taught  ? 

I  shall  endeavour  to  satisfy  your  lordships,  first,  that  the  Doctor's 
assertion  of  the  illegality  of  Resistance  to  the  supreme  power  on  any 
pretence  whatsoever,  in  general  terms,  without  expressing  any  excep- 
tion, or  that  any  exception  is  to  be  made,  is  warranted  by  the 
authority  of  the  Church  of  England :  And  secondly,  That  his  manner 
of  expression  is  agreeable  to  the  law  of  England.  ... 

My  lords,  is  this  doctrine  of  Non-Resistance  taught  in  the  Homilies 
in  general  terms,  in  the  same  manner  as  doctor  Sacheverell  has  asserted 
it,  without  expressing  any  exception  ?  Do  the  articles  of  our  religion 
declare  the  doctrine  taught  in  the  homilies  to  be  a  godly  and  whole- 
some doctrine?  and  will  your  lordships  permit  this  gentleman  to 
suffer  for  preaching  it?  Is  it  criminal  in  any  man  to  preach  that 
doctrine,  which  it  is  his  duty  to  read  ?  The  Doctor  is  not  only 
required  by  the  35th  Article  to  read  this  doctrine  diligently,  and  dis- 
tinctly, that  it  may  be  understood  by  the  people ;  but  to  shew  your 
lordships,  the  doctrine  taught  in  the  homilies  did  not  die,  nor  was 
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altered  at  the  Revolution,  I  must  observe  to  your  lordships,  that  the 
rubric  of  the  office  appointed  for  the  6th  of  November,  by  the  late 
queen  of  blessed  memory,  directs  the  clergy  on  that  day  if  there  be 
no  sermon,  to  read  one  of  these  homilies  against  rebellion.  Since 
the  Doctor  chose  rather  to  preach,  than  to  read  a  homily  on  that  day, 
how  could  he  better  comply  with  the  command  of  her  late  majesty, 
than  by  preaching  the  same  doctrine  as  was  contained  in  those 
homilies  he  was  commanded  to  read  on  that  day,  if  he  did  not 
preach?  Does  an  act  of  parliament  inserted  in  the  Act  of  Union, 
injoin  him  to  subscribe  to  this  doctrine  before  the  ordinary,  and 
declare  his  unfeigned  assent  to  it  in  his  parish  church  1  and  shall  he 
be  condemned  in  parliament,  for  asserting  the  truth  of  it  1  I  must 
admit  this  35th  article  of  our  religion  is  not  by  the  Toleration-act 
(I  will  give  no  offence  by  calling  it  by  its  true  name)  required  to  be 
subscribed  by  any  persons  dissenting  from  the  Church  of  England,  to 
entitle  them  to  their  exemption  from  the  penalties  mentioned  in  that 
act.  But  that  act  of  parliament  no  way  varies  the  case  with  respect 
to  the  clergy ;  so  that  whatever  duty  was  incumbent  on  them  before, 
is  so  still :  and  therefore  I  hope,  your  lordships  will  not  think  this 
gentleman  has  so  highly  offended. 

As  a  further  proof  that  this  doctrine  of  Non-Resistance,  as  laid 
down  by  the  Doctor  in  general  terms,  without  making  any  exception, 
is  the  doctrine  of  the  Church  of  England,  I  shall  shew  your  lordships, 
that  it  has  been  so  preached,  maintained  and  avowed,  and  in  much 
stronger  terms  than  the  Doctor  has  expressed  himself,  by  our  most 
orthodox  and  able  divines  from  the  time  of  the  Restoration.  It 
would  be  endless  to  offer  your  lordships  all  the  authorities  I  might 
produce  on  this  occasion ;  but  we  shall  beg  your  lordships'  patience  to 
lay  before  you  some  passages  out  of  the  learned  writings  of  several 
reverend  fathers  of  our  Church,  of  nine  archbishops,  above  twenty 
bishops,  and  of  several  other  very  eminent  and  learned  men. 

That  your  lordships  may  not  think  this  doctrine  died  at  the 
Revolution,  I  shall  humbly  lay  before  your  lordships  the  opinions  of 
three  archbishops,  and  eleven  bishops,  made  since  the  Revolution, 
which  will  fully  shew  the  doctrine  of  Non-Resistance  is  still  the 
doctrine  of  our  Church  ;  I  would  not  willingly  give  offence  in  naming 
them ;  I  am  sure  I  mean  no  reflection,  nor  can  it,  as  I  think,  be  any 
reproach  to  them ;  I  find  no  other  doctrine  in  this  case  taught  by 
them,  as  far  as  I  am  able  to  judge,  than  what  the  Apostles  taught 
before  them.  With  your  lordships'  leave,  I  will  therefore  presume 
to  name  them  :  archbishop  Tillotson,  the  two  present  archbishops,1 

1  Dennison  and  Sharpe.     See  the  case  of  Bishop  Compton,  S.T.  xi.  p.  1123. 


IMPEACHMENT  OF  HENRY  SACHEVERELL 

bishop  Stillingfleet,  late  bishop  of  Worcester,  the  present  bishops  of 
Rochester,1  Salisbury,2  Worcester,3  Ely,4  Bath  and  Wells,5  Lincoln,6 
Exeter,7  St.  Asaph,8  Carlisle,9  and  Chichester.10  If  I  am  able  to  show 
your  lordships  that  all  these  right  reverend  fathers  of  our  Church 
have  preached  the  same  doctrine  the  Doctor  has,11  are  the  same  words 
coming  out  of  their  mouths  to  be  received  as  oracles  of  truth,  but 
spoke  by  the  Doctor,  fit  for  articles  of  impeachment  ?  I  am  sure  it 
is  impossible  to  enter  into  the  heart  of  man  to  conceive,  that  what 
these  reverend  prelates  have  asserted,  that  any  general  position  they 
have  laid  down  concerning  Non-Resistance,  is  an  affirmance  that 
necessary  means  used  to  bring  about  the  Revolution  were  odious  and 
unjustifiable  :  why  then  is  Doctor  Sacheverell,  by  having  taught  the 
same  doctrine,  in  the  same  manner  as  they  did,  to  be  charged  for 
having  suggested  or  maintained  any  such  thing  ? 

My  lords,  I  dare  not  suppose  this  doctrine,  thus  established  by  so 
many  reverend  fathers  of  our  Church  to  be  erroneous.  If  an  in- 
temperate expression  of  one  single  archbishop  above  a  hundred  years 
since  dead,  is  fit  to  be  inserted  in  an  Article  of  Impeachment  of  High 
Crimes  and  Misdemeanours,  what  punishment  should  I  deserve,  could 
I  suppose  the  doctrine,  taught  by  so  many  archbishops  and  bishops, 
to  be  erroneous  1  But  if  I  might  hope  to  be  excused,  if  I  made  the 
supposition,  that  the  homilies  of  the  Church  contain  false  doctrine, 
and  that  so  many  of  the  right  reverend  fathers  of  our  Church  are 
capable  of  erring,  or  being  ignorant  in  the  doctrine  of  their  Church, 
I  humbly  propose  it  to  your  lordships,  whether  a  clergyman  who  errs 
after  such  great  examples,  might  not  reasonably  have  hoped  for  a 
more  moderate  correction,  than  an  impeachment !  Had  this  slavish 
doctrine  of  Non-Resistance  been  first  branded  with  its  indelible  mark 
of  infamy,  and  the  right  and  indispensable  duty  of  Resistance  to 
princes  plainly  shewn;  had  all  the  slavish  notions  of  the  common 
law  which  we  find  dispersed  throughout  our  law-books,  which  give 

I  Sprat.     See  his  case,  vol.  12,  p.  1051. 

*  Burnet.     See  his  case,  vol.  11,  p.  1103. 

3  Lloyd,  one  of  the  seven.     See  their  case,  vol.  12,  p.  183  ;  see  also  Proceed- 
ings against  Lloyd,  vol.  14,  p.  545. 

4  Moore.     5  Hooper.     6  Wake. 

7  Blackball,  an  antagonist  of  Hoadley,  ridiculed  in  Powell's  letter,  Tatler, 
No.  50. 

8  Fleetwood.     '  Nicholson.     10  Manningham. 

II  In  the  case  of  Daniel  Holt,  November  23,  1793,  it  was  decided  that  a 
defendant  charged  with  having  published  a  libel  shall  not  be  permitted  to  prove, 
that  a  paper  similar  to  that  for  the  publication  of  which  he  is  prosecuted  was 
published  on  a  former  occasion,  by  other  persons  who  have  never  been  prosecuted 
for  it.     5  Term  Rep.  436. 
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countenance  to  this  doctrine  of  Non-Resistance,  been  first  weeded  out 
of  them,  and  some  few  acts  of  parliament,  entirely  agreeable  with  this 
slavish  doctrine,  been  first  repealed ;  had  the  people  been  set  right 
in  the  notions  of  their  obedience,  and  the  ministers  of  the  Gospel 
been  instructed  by  act  of  parliament  what  doctrine  they  ought  to 
preach,  and  what  not;  had  all  these  things  been  first  done,  and  the 
Doctor  had  afterwards  erred,  your  lordships  might  have  then  looked 
upon  him  as  an  obstinate  offender.  .  .  . 

The  next  thing  I  beg  leave  to  consider  is,  the  law  of  England; 
whether  the  Doctor's  assertion  of  the  utter  illegality  of  Resistance  to  the 
supreme  power  on  any  pretence  whatsoever,  in  general  terms,  is  agree- 
able to  the  law  of  England.  ...  I  mean,  that  as  the  general  rule  is 
always  taught  and  inculcated  by  the  Church,  so  it  has  always  been  de- 
clared by  the  legislature,  without  making  any  particular  exception. . . . 

(Sir  Simon  Harcourt  then  discusses  15  Edw.  II.  (the  Act  banishing 
the  Dispensers),  25  Edw.  III.  c.  2  (the  Treason  Statute),  3  Ja.  I.  c.  4 
(prescribing  an  oath  of  obedience),  12  Car.  II.  c.  30  (the  Act  against  the 
Regicides),  13  and  14  Car.  II.  c.  3  (the  Militia  Act),  13  Car.  II.  Sess.  2,  c.  1 
(the  Corporation  Act),  13  and  14  Car.  II.  c.  4  (the  Act  of  Uniformity  as  ex- 
emplifying the  doctrine  of  Non-Resistance)). 

My  lords,  I  have  gone  through  the  several  laws  I  shall  lay  before 
your  lordships  on  this  occasion;  and  let  me  once  more  humbly  beg 
your  lordships,  that  you  will  be  pleased  to  compare  the  Doctor's 
assertion  in  his  Sermon,  concerning  the  illegality  of  Resistance,  with 
them ;  whether  it  be  stronger  than  the  declaration  of  the  undoubted 
and  fundamental  law  of  the  kingdom,  in  the  act  against  the  regicides ; 
than  the  declaration  in  the  Militia  Act ;  than  the  oath  required  to  be 
taken  by  so  many  acts  of  parliament;  than  the  declaration  in  the 
25th  of  Edw.  3.  All  the  Doctor  has  said  is,  that  Resistance  to  the 
supreme  power  is  illegal,  on  any  pretence  whatsoever.  All  the  peers 
and  commons  of  England,  under  the  characters  and  employments 
I  have  mentioned,  have  sworn  to  the  truth  of  it ;  the  25th  of  Edw.  3, 
declares  it  to  be  high  treason ;  and  your  lordships  have  heard  what 
St.  Paul  says. 

My  lords,  I  began  this  discourse,  relating  to  the  doctrine  of  the 
Church  and  the  laws  of  the  land,  with  the  most  sincere  protestation, 
that  it  was  far  from  my  intention  to  offer  anything  inconsistent  with 
the  justice  of  the  Revolution :  I  think  the  justice  of  it  consistent  with 
our  laws,  the  exception  to  be  made  to  be  always  implied.  And  surely 
none  can  shew  themselves  truer  friends  to  the  Revolution,  than  those 
who  prove  that  the  Revolution  may  stand  without  impeaching  the 
doctrines  of  our  Church,  or  any  fundamental  law  of  the  kingdom.  .  .  . 
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Mr.  Lechmere  (in  reply).  And  what  light  doth  it  give  to  the 
question  now  before  your  lordships,  when  at  your  bar,  in  defence  of 
a  person  accused  by  the  Commons,  for  condemning  the  necessary 
means  which  brought  about  the  Revolution,  you  have  heard  that 
original  contract,  at  that  time  so  solemnly  declared  to  be  a  funda- 
mental principle,  publicly  denied,  ridiculed,  and  endeavoured  (in  what 
manner  it  is  easy  to  judge)  to  have  been  exploded  1 

My  lords,  the  truth  of  that  position  has  its  foundation  in  the 
nature  and  essence  of  the  constitution  of  our  government,  and  it 
will  stand  so  long  as  this  remains ;  and  the  sanction  it  has  received 
from  your  lordships,  and  from  that  House  of  Commons,  who  had 
with  so  much  wisdom  and  bravery  asserted  the  rights  of  the  king- 
dom in  that  extraordinary  juncture,  and  who,  pursuant  to  that  Reso- 
lution, settled  the  crown  upon  her  sacred  majesty,  ought  to  render 
it  indisputable,  so  long  at  least  as  that  establishment  is  preserved  to 
us.  But  yet,  could  I  think  it  seasonable  to  enter  into  it,  to  consider 
more  particularly  the  nature  of  our  government,  to  draw  together 
some  of  the  many  incontestable  evidences  of  its  original  freedom,  to 
consider  the  nature,  antiquity  and  history  of  the  Coronation  Oath, 
and  the  Oath  of  Allegiance,  and  the  mutual  obligations  and  conse- 
quences arising  from  them  to  the  prince  and  people :  Was  I  to  go 
over  the  several  branches  that  make  up  the  ancient  frame  of  our 
government,  and  which  speak  and  express  a  consent  and  compact 
between  the  prince  and  people  in  their  institution;  and  was  I  to 
observe  that  inseparable  relation  and  equal  security  which  they 
import  between  the  crown  and  the  subject,  and  which  are  so  many 
infallible  tokens  of  original  consent  stamped  upon  them;  the  truth 
and  certainty  of  that  position  of  an  original  contract  between  the 
king  and  people,  might  be  laid  down  to  your  lordships  in  demon- 
strative terms.  The  gentleman  that  raised  this  observation,  soon 
afterwards,  in  the  same  discourse,  supposed,  that  by  the  original 
contract,  the  original  constitution  was  meant ;  how  strictly  proper 
that  manner  of  speaking  might  be  found  to  be,  I  will  not  now  deter- 
mine; yet  thus  much  may  with  certainty  be  concluded,  that  the 
denying  the  original  contract,  is  not  only  to  disavow  the  whole  pro- 
ceeding at  the  time  of  the  Revolution,  but  to  renounce  the  con- 
stitution itself,  to  disclaim  those  many  and  undeniable  proofs  and 
testimonies  of  it,  which  almost  every  part  of  our  history,  our  records, 
and  memorials  of  antiquity,  will  furnish :  To  deny  the  original  con- 
tract of  government,  is  to  contradict  and  condemn  the  voice  and 
tenor  of  all  our  laws,  of  every  act  of  the  supreme  legislative  power, 
the  force  and  efficacy  of  which  exists  upon  the  consent  of  the  Crown, 
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Lords  and  Commons,  and  are  therefore  so  many  lasting  and  unerring 
proofs  of  that,  as  the  original  foundation  of  that  supreme  power; 
it  is  not  only  to  oppose  the  constant  judgment  of  all  learned  men, 
who  have  understood  and  wrote  impartially  of  our  government,  but 
even  the  sense  of  many  of  those  writings  which  have  been  produced 
and  read  to  you  in  the  Doctor's  defence,  and  more  particularly  that 
of  the  judicious  Mr.  Hooker:  To  deny  and  condemn  the  original 
contract  between  king  and  people,  what  other  consequences  could 
it  produce,  than  to  unhinge  the  government,  and  to  destroy  that 
excellent  balance  of  power,  which  is  secured  by  it,  and  by  which  it 
has  been  so  long  preserved  1  It  must  weaken  the  ancient  and  just 
prerogatives  of  the  crown,  subvert  the  foundations  of  your  lordships' 
legislative  and  judicial  powers,  render  the  parliamentary  rights  of 
the  Commons  precarious  and  uncertain,  and  terminate  at  length,  in 
that  absurd,  yet  dangerous  opinion,  of  the  patriarchal  right,  which, 
when  together  joined  with  the  doctrines  of  absolute  and  unlimited 
Non-Resistance,  and  unconditional  obedience  of  the  subject  to  their 
prince,  completes  that  fatal  system,  which  has  been  of  late  so  much 
contended  for  towards  the  enslaving  mankind. 
(S.T.  xv.  1-522.) 

XIII 

THE   CASE   OF  DAMMAREE 
9  Anne,  April  19,  1710. 

[Daniel  Dammaree  was  a  waterman  who  during  the  tumults  and  riots 
at  the  time  of  Sacheverell's  trial  put  himself  at  the  head  of  a  party  which 
destroyed  a  meeting-house  of  Dissenters  in  Drury  Lane.  He  was  indicted 
for  High  Treason,  on  the  ground  that  an  avowed  intention  to  destroy  all 
the  meeting-houses  of  Presbyterians  (which  by  the  Toleration  Act  were 
under  the  protection  of  the  law)  was  constructively  an  attempt  to  levy 
and  raise  war,  rebellion,  and  insurrection  against  the  Queen  within  the 
kingdom,  and  therefore  brought  the  offence  within  the  Treason  Statute  of 
Edward  III.  Dammaree  was  found  guilty  and  sentenced  to  death  ;  he  was 
subsequently  reprieved  and  finally  pardoned.  The  case  (with  the  similar 
one  of  Purchase),  "  the  most  severe  ever  decided  upon  this  point,"  has  a 
great  historical  and  legal  interest,  and  the  excerpt  is  intended  to  illustrate 
this  from  Chief  Justice  Parker's  summing  up.  See  S.T.  xv.  522  et  seq. 
(the  notes  are  very  helpful) ;  Hallam,  C.H.  iii.  150  et  seq.;  Stephen,  H.C.L. 
ii.  241-298.  Wyon,  Reign  of  Queen  Anne,  ii.] 

L.  C.  J.  Parker.  Give  me  leave  to  take  notice  what  the  law  is  in 
this  case.  For  it  has  been  insisted  on  by  the  counsel  for  the  prisoner 
(and  I  must  do  them  right,  they  have  taken  into  consideration  all  the 
cases  that  relate  to  this  matter) — They  insist  that  this  is  not  levying 
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war;  and  on  this  ground,  that  he  was  not  proved  to  be  at  the  meeting- 
house in  Drury-lane,  but  only  at  the  fire  at  Dr.  Burgess's ;  and  if  he 
was  only  at  one  place,  one  instance  would  not  make  it  levying  war. 
If,  say  they,  there  had  been  a  general  intention,  it  would  have  gone 
hard  with  him  there  was  an  intention  the  night  before,  and  Mr. 
Burgess's  was  only  mentioned ;  and  it  was  not  certain  that  there  was 
a  general  design  to  pull  down  the  rest.  Nay,  he  was  not  there,  and 
it  was  by  accident  he  came  to  Lincoln's-inn-fields,  and  he  was  but  at 
that  one  place ;  and  they  take  notice  of  some  cases,  especially  that 
about  the  bawdy-houses,  and  that  the  lord-chief-justice  Hale  differed 
from  the  rest  of  the  judges. 

This  is  a  matter  that  has  been  often  under  consideration :  the  act 
of  the  25th  Edward  the  3rd,  which  is  the  great  law  for  declarations 
of  treason,  declares  what  shall  be  adjudged  treason  :  compassing  or 
imagining  the  death  of  the  king,  and  levying  war  against  the  king, 
are  two  distinct  species  of  treason.  Now  they  say,  that  nothing  was 
designed  against  the  queen.  If  the  levying  war  against  the  queen, 
was  there  meant  only  of  a  war  against  the  queen's  person,  it  would 
have  been  idle  to  mention  it  in  that  act,  because  they  had  before 
made  the  compassing  her  death  to  be  treason. 

Now  he  that  levies  Avar,  does  more  than  compass  or  imagine  the 
king's  death  :  therefore  it  has  been  always  ruled,  that  where  there  is 
an  actual  levying  of  war,  which  concerns  the  person  of  the  king,  they 
lay  the  treason  to  be  the  compassing  the  death  of  the  king,  and  give 
a  proof  of  it  by  levying  war.  But  there  is  another  levying  of  war, 
which  is  not  immediately  against  the  person  of  the  king,  but  only 
between  some  particular  persons.  There  is  a  vast  difference  between 
a  man's  going  to  remove  an  annoyance  to  himself,  and  going  to 
remove  a  public  nuisance,  as  the  case  of  the  bawdy-houses  :  and  the 
general  intention  to  pull  them  down  all  is  the  treason :  for  if  those 
that  were  concerned  for  them  would  defend  them,  and  the  others 
would  pull  them  down,  there  would  be  a  war  immediately. 

In  the  case  of  inclosures,  where  the  people  of  a  town  have  had  a 
part  of  their  common  inclosed,  though  they  have  come  with  a  great 
force  to  throw  down  that  inclosure,  yet  that  is  not  levying  of  war ; 
but  if  any  will  go  to  pull  down  all  inclosures,  and  make  it  a  general 
thing  to  reform  that  which  they  think  a  nuisance,  that  necessarily 
makes  it  a  war  between  all  the  lords  and  the  tenants.  A  bawdy- 
house  is  a  nuisance,  and  may  be  punished  as  such;  and  if  it  be  a 
particular  prejudice  to  any  one,  if  he  himself  should  go  in  an  unlaw- 
ful manner  to  redress  that  prejudice ;  it  might  be  only  a  riot ;  but  if  he 
will  set  up  to  pull  them  all  down  in  general,  he  has  taken  the  queen's 
right  out  of  her  hand :  he  has  made  it  a  general  thing,  and  when  they 
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are  once  up,  they  may  call  every  man's  house  a  bawdy-house ;  and  this 
is  a  general  thing,  it  affects  the  whole  nation. 

Now  to  come  to  this  instance.  If  you  believe  the  evidence, 
Dammaree  was  concerned  in  pulling  down  two  meeting-houses :  he  was 
not  present  at  Drury-lane,  that  is,  he  was  not  proved  to  be  there  :  but 
if  he  set  others  on  to  do  it,  it  is  his  doing,  and  he  as  much  pulled 
down  that  meeting-house  in  Drury-lane,  as  if  he  had  pulled  it  down 
with  his  own  hands.  Besides,  they  tell  you  his  declaration,  that  he 
would  have  all  of  them  pulled  down.  Again,  these  gentlemen  do  not 
seem  to  deny,  but  if  the  intention  were  general,  it  would  be  levying 
war :  if  it  were  general,  where  would  it  end  1  And  it  is  taking  on 
them  the  royal  authority ;  nay,  more,  for  the  queen  cannot  pull  them 
down  till  the  law  is  altered  :  therefore  he  has  here  on  him  not  only 
the  royal  authority,  but  a  power  that  no  person  in  England  has.  It 
concerns  all  that  are  against  the  meeting-houses  on  one  side,  and  all 
that  are  for  them  on  the  other,  and  therefore  is  levying  war. 

They  said,  they  would  desire  this  point  to  be  reserved  to  them 
on  the  account  of  the  opinion  of  the  lord  chief  justice  Hale :  But 
I  believe  this  matter  has  been  so  often  settled,  that  it  would  be 
strange  for  us  to  depart  from  such  a  settled  rule  of  law;  for  these 
are  only  the  same  arguments  that  were  offered  by  the  lord-chief- 
justice  ;  and  he  offered  the  same  arguments  that  were  used  in  queen 
Elizabeth's  reign ;  but  it  was  then  held  to  be  treason,  and  has  been 
held  so  ever  since.  His  objection  made  them  consider  it  then,  and 
they  did  so ;  and  I  suppose  they  will  not  expect  that  it  should  have 
more  weight  out  of  their  mouths  than  out  of  his.  It  was  then 
settled,  and  has  been  taken  for  law  at  all  times  since,  so  that  it  is 
not  a  matter  to  be  now  called  in  question.  And  as  to  the  statute 
of  13  Eliz.  the  intention  to  levy  war  is  surely  not  an  intention  to 
do  a  thing,  which  when  it  is  done,  is  not  levying  war. 

Thus  the  matter  stands  in  point  of  law :  I  take  it  to  be  clear  that 
it  is  levying  war,  if  you  take  him  to  be  guilty  of  being  at  one  of  the 
meeting-places,  and  leading  them,  and  tempting  them  to  another. 
Whether  that  is  true,  or  not,  must  be  left  to  your  consideration. 
You  have  heard  what  has  been  said,  and  what  difficulties  arise  in 
point  of  time,  and  on  the  other  proofs :  If  you  are  of  opinion,  that 
he  was  present  at  Lincoln's-inn-fields,  and  did  encourage  them,  and 
acted  any  otherwise  than  by  force ;  if  you  believe  he  led,  or  invited 
them  to  another  place,  and  pulled  down  that,  then  you  will  find  him 
guilty  of  high  treason.  If  you  think  he  was  not  there,  or  was  under 
a  compulsion,  then  he  will  not  be  guilty. 

(S.T.  xv.  pp.  606-610.) 
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XIV 

WILKES  AND   GENERAL  WARRANTS 
(1763-1766) 

[During  the  seventeenth  century  it  had  been  customary  for  the  Secretary 
of  State  from  time  to  time  to  issue  General  Warrants  for  the  arrest  of  the 
author  or  authors,  publisher  or  publishers  of  alleged  libellous  papers,  and 
for  the  seizure  of  the  papers  concerned.  And  the  practice  was  continued 
after  1695,  when  the  House  of  Commons  refused  to  re-enact  the  Licensing 
Act,  which  had  given  special  powers  to  the  authorities  for  the  arrest  of 
libellers  and  seizure  of  their  papers.  On  April  30,  1763,  John  Wilkes, 
a  member  of  Parliament,  who  had  published  in  the  famous  No.  45  of 
Tlie  North  Briton  a  severe  criticism  of  the  King's  Speech,  was  arrested  by 
two  of  the  King's  Messengers  on  a  General  Warrant  issued  by  the  Earl 
of  Halifax,  Secretary  of  State,  and  committed  to  the  Tower  of  London. 
On  the  same  day  in  the  Court  of  Common  Pleas  a  writ  of  Habeas  Corpus 
was  moved  for.  On  May  2  the  return  to  the  writ  by  the  Messengers 
concerned  certified  that  Wilkes  "  was  not  in  their  custody,"  whereupon 
another  writ  was  directed  to  the  Constable  of  the  Tower,  the  return  to 
which  on  May  3  certified  as  reason  for  his  detention  the  warrant  of 
commitment  of  two  secretaries  of  state  in  terms  similar  to  the  General 
Warrant  on  which  Wilkes  had  originally  been  arrested.  Serjeant  Glynn 
on  behalf  of  Wilkes  then  moved  the  court  for  his  discharge  out  of  custody 
without  bail  on  these  grounds :  (1)  that  there  was  no  evidence  he  was 
the  author  or  publisher  of  No.  45  of  The  North  Briton;  nor  (2)  that 
No.  45  was  a  seditious  libel ;  (3)  that  Wilkes  as  a  member  of  Parliament 
was  privileged  from  arrest  save  for  treason,  felony,  or  breach  of  the  peace. 
It  is  to  be  observed  that  the  legality  of  a  General  Warrant  was  not  before 
the  court.  Subsequently  Lord  Chief  Justice  Pratt,  afterwards  Lord 
Camden,  gave  judgment  (Excerpt  IV.)  that  Wilkes  must  be  discharged 
from  his  imprisonment — a  decision  which  caused  "  a  loud  huzza  in  West- 
minster Hall."  Meanwhile  the  matter  had  been  discussed  in  both  Houses 
of  Parliament,  for  accounts  of  which  see  the  authorities  cited  below,  and 
it  ultimately  occasioned  several  important  cases  in  the  law  courts.  See 
Leach  v.  Three  of  the  King's  Messengers  (p.  314)  and  Entick  v.  Carrington 
(p.  316).  The  excerpts  here  given  are :  (1)  two  specimens  of  General 
Warrants ;  (2)  the  resolutions  of  the  House  of  Commons  in  1763  and 
1764 ;  (3)  the  resolutions  of  the  House  of  Lords  and  a  protest  arising 
therefrom  ;  (4)  the  judgment  of  Pratt,  C.J.,  in  Wilkes  v.  Lord  Halifax; 

(5)  a  passage  from  the  summing  up  of  Pratt,  C.J.,  in  Wilkes  v.  Wood; 

(6)  the  resolutions  of  the  House  of  Commons  in  1766  declaring  General 
Warrants  illegal ;  (7)  a  passage  from  Lord  Mansfield's  speech  in  the  House 
of  Lords  on  January   9,   1770,  concerning  these   resolutions.     Extracts 
giving  the  incriminated  passages  of  No.  45  of  The  North  Briton  will  be 
found  in  App.  to  State  Trials,  xix.  1382-1401.     See  for  the  whole  matter 
S.T.  xix.  982-1175  ;  Lecky,  H.E.  ch.  ix. ;  the  Letters  ofJunius;  May,  C.H.E. 
ii.  ch.  7,  iii.  ch.  11  ;  Broom,  C.L.  521-619  ;  Fitzgerald,  Life  of  Wilkes ; 
The  Noi-th  Briton,  Nos.  1-46,  with  notes  1769.] 
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It  is  his  majesty's  pleasure  that  you  take  into  your  custody  the 
person  of  Francis  Smith,  Stationer,  for  having  a  hand  in  printing 
and  compiling  dangerous  books,  and  that  you  keep  him  close  prisoned 
till  further  orders  from  his  majesty,  and  for  so  doing  this  shall  be 
your  warrant.  Dated  at  the  court  at  Whitehall  this  15th  day  of 
August,  1681.  EDWARD  NICHOLAS. 

To  the  Keeper  of  the  Gatehouse,  Westminster,  or  his  Deputy. 
(S.T.  7,  946.) 

B 

George  Montagu  Dunk,  Earl  of  Halifax,  viscount  Sunbury,  and 
baron  Halifax,  one  of  the  lords  of  his  majesty's  honourable  privy 
council,  lieutenant  general  of  his  majesty's  forces,  lord  lieutenant 
general  and  general  governor  of  the  kingdom  of  Ireland,  and  princi- 
pal secretary  of  state,  etc.  etc.  these  are  in  his  majesty's  name  to 
authorize  and  require  you,  taking  a  constable  to  your  assistance,  to 
make  strict  and  diligent  search  for  John  Entick,  the  author,  or  one  con- 
cerned in  writing  of  several  weekly  very  seditious  papers,  intitled  the 
Monitor  or  British  Freeholder,  No.  357,  358,  360,  373,  376,  378,  379, 
and  380,  London,  printed  for  J.  Wilson  and  S.  Fell  in  Pater  Noster 
Row,  which  contains  gross  and  scandalous  reflections  and  invections 
upon  his  majesty's  government,  and  upon  both  houses  of  parliament ; 
and  him  having  found  you  are  to  seize  and  apprehend,  and  to  bring, 
together  with  his  books  and  papers,  in  safe  custody  before  me  to  be 
examined  concerning  the  premises,  and  further  dealt  with  according 
to  law ;  in  the  due  execution  whereof  all  mayors,  sheriffs,  justices  of 
the  peace,  constables  and  other  his  majesty's  officers — civil  and 
military,  and  loving  subjects  whom  it  may  concern,  are  to  be  aiding 
and  assisting  to  you  as  there  shall  be  occasion ;  and  for  so  doing  this 
shall  be  your  warrant. 

Given  at  St.  James's  the  sixth  day  of  November  1762,  in  the  third 
year  of  his  majesty's  reign,  DUNK  HALIFAX. 

To  Nathan  Carrington,  James  Watson,  Thomas  Ardran,  and  Robert 
Blackmore,  four  of  his  majesty's  messengers  in  ordinary. 

(S.T.  xix.  1034.) 
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ii 
THE  PROCEEDINGS  IN  THE  COMMONS 

Mr.  Chancellor  of  the  Exchequer  informed  the  House,  that  he 
was  commanded  by  the  King  to  acquaint  the  House,  that  his  Majesty 
having  received  Information  that  John  Wilkes  Esquire,  a  Member 
of  this  House,  was  the  Author  of  a  most  seditious  and  dangerous 
Libel,  published  since  the  last  Session  of  Parliament ;  He  had  caused 
the  said  John  Wilkes  Esquire  to  be  apprehended,  and  secured,  in 
order  to  his  being  tried  for  the  same  by  due  Course  of  Law :  And 
Mr.  Wilkes  having  been  discharged  out  of  Custody  by  the  Court  of 
Common  Pleas,  upon  account  of  his  Privilege  as  a  Member  of  this 
House ;  and  having,  when  called  upon  by  the  legal  Process  of  the  Court 
of  King's  Bench,  stood  out,  and  declined  to  appear,  and  answer  to  an 
Information  which  has  since  been  exhibited  against  him  by  His 
Majesty's  Attorney  General  for  the  same  Offence :  In  this  Situation, 
His  Majesty  being  desirous  to  show  all  possible  Attention  to  the 
Privileges  of  the  House  of  Commons,  in  every  Instance  wherein 
they  can  be  supposed  to  be  concerned ;  and  at  the  same  time  think- 
ing it  of  the  utmost  Importance  not  to  suffer  the  Public  Justice  of 
the  Kingdom  to  be  eluded,  has  chosen  to  direct  the  said  Libel, 
and  also  Copies  of  the  Examination  upon  which  Mr.  Wilkes  was 
apprehended  and  secured,  to  be  laid  before  this  House  for  their  con- 
sideration :  And  Mr.  Chancellor  of  the  Exchequer  delivered  the  said 
papers  in  at  the  Table. 

(a)  Resolved,  Nemine  contradicente,  That  an  humble  Address  be 
presented  to  His  Majesty,  to  return  His  Majesty  the  Thanks  of  this 
House  for  His  most  gracious  Message,  and  for  the  tender  Regard 
therein  expressed  for  the  Privileges  of  this  House ;  and  to  assure 
His  Majesty  that  this  House  will  forthwith  take  into  their  most 
serious  Consideration   the  very  important  Matter  communicated  by 
His  Majesty's  Message.  .  .  . 

(b)  Resolved,   That   the    Paper   intituled,    "The    North   Briton 
No.  45  "  is  a  false,  scandalous,  and  seditious  Libel,  containing  Expres- 
sions of  the  most  unexampled  Insolence  and  Contumely  towards  His 
Majesty,  the  grossest  Aspersions  upon  both  Houses  of  Parliament, 
and  the  most  audacious  Defiance  of  the  Authority  of  the  whole 
Legislature ;  and  most  manifestly  tending  to  alienate  the  Affections 
of   the   People   from   His  Majesty,  to  withdraw  them  from  their 
Obedience  to  the  Laws  of  the  Realm,  and  to  excite  them  to  traitorous 
Insurrections  against  His  Majesty's  Government. 


302  CASES 

Resolved,  That  the  said  Paper  be  burnt  by  the  Hands  of  the 
common  Hangman.  .  .  . 

(c)  Resolved,  That  it  appears  to  this  House  that  the  said  John 
"VVilkes   Esquire  is   guilty   of  Writing  and   Publishing  the  Paper, 
intituled,  "  The  North  Briton,  No.  45,"  which  this  House  has  voted 
to  be  a  false,  scandalous  and  seditious  Libel,  containing  Expressions  of 
the  most  unexampled  Insolence  and  Contumely  towards  His  Majesty, 
the  grossest  Aspersions  upon  both  Houses  of  Parliament,  and  the 
most  audacious  Defiance  of  the  Authority  of  the  whole  Legislature ; 
and  most  manifestly  tending  to  alienate  the  Affections  of  the  People 
from  His  Majesty,  to  withdraw  them  from  their  Obedience  to  the 
Laws  of  the  Realm,  and  to  excite  them  to  traitorous  Insurrection 
against  His  Majesty's  government. 

(d)  Resolved,  That  the  said  John  Wilkes,  Esquire  be,  for  his  said 
Offence,  expelled  this  House. 

(C.J.  xxix.  667.) 

(e)  Resolved,  That  Privilege  of  Parliament  does  not  extend  to  the 
writing  and  publishing  Seditious  libels,  nor  ought  it  to  be  allowed  to 
obstruct  the  ordinary  course  of  the  laws,  in  the  speedy  and  effectual 
prosecution  of  so  heinous  and  dangerous  an  offence. 

(C.J.  November  24,  1763.) 

in 
PROCEEDINGS  IN  THE  LORDS 

And  it  being  moved,  "To  agree  with  the  Commons  in  the  said 
Resolution : "  (i.e.  (e) ) 

The  same  was  objected  to. 

After  long  Debate  thereupon ; 

The  Question  was  put,  "  Whether  to  agree  with  the  Commons  in 
the  said  Resolution  ? " 

It  was  resolved  in  the  Affirmative. 

"  Dissentient. 

1.  Because  we  cannot  hear  without  the  utmost  Concern  and 
Astonishment,  a  Doctrine  advanced  now  for  the  First  Time  in  this 
House,  which  we  apprehend  to  be  new,  dangerous,  and  unwarrantable; 
videlicet,  That  the  Personal  Privilege  of  both  Houses  of  Parliament 
has  never  held,  and  ought  not  to  hold,  in  the  Case  of  any  Criminal 
Prosecution  whatsoever;  by  which,  all  the  Records  of  Parliament, 
all  History,  all  the  authorities  of  the  gravest  and  soberest  Judges,  are 
entirely  rescinded;  and  the  fundamental  principles  of  the  Constitu- 


WILKES  AND  GENERAL  WARRANTS    303 

tion,  with  regard  to  the  independence  of  Parliament,  torn  up,  and 
buried  under  the  Euins  of  our  most  established  Eights. 

We  are  at  a  Loss  to  conceive  with  what  View  such  a  Sacrifice 
should  be  proposed,  unless  to  amplify  in  effect  the  Jurisdiction  of  the 
inferior,  by  annihilating  the  ancient  Immunities  of  this  superior, 
Court :  The  very  Question  itself  proposed  to  us  from  the  Commons, 
and  now  agreed  to  by  the  Lords,  from  the  Letter  and  Spirit  of  it, 
contradicts  this  Assertion;  for,  whilst  it  only  narrows  Privilege  in 
Criminal  Matters,  it  establishes  the  Principle. 

The  Law  of  Privilege,  touching  Imprisonment  of  the  Person  of 
Lords  of  Parliament,  as  stated  by  the  Two  Standing  Orders,  declares 
generally,  "That  no  Lord  of  Parliament,  sitting  the  Parliament,  or 
within  the  usual  Times  of  Privilege  of  Parliament,  is  to  be  imprisoned 
or  restrained  without  Sentence  or  Order  of  the  House,  unless  it  be 
for  Treason  or  Felony,  or  for  refusing  to  give  Security  for  the  Peace, 
and  Refusal  to  pay  Obedience  to  a  Writ  of  Habeas  Corpus" 

The  first  of  these  Orders  was  made,  after  long  Consideration,  upon 
a  Dispute  with  the  King,  when  the  Precedents  of  both  Houses  had 
been  fully  inspected,  commented  upon,  reported,  and  entered  in  the 
Journals ;  and  after  the  King's  Counsel  had  been  heard :  It  was 
made  in  sober  Times,  and  by  a  House  of  Peers,  not  only  loyal,  but 
devoted  to  the  Crown ;  and  it  was  made  by  the  unanimous  Consent 
of  all,  not  one  dissenting.  These  Circumstances  of  Solemnity, 
Deliberation,  and  Unanimity,  are  so  singular  and  extraordinary,  that 
the  like  are  scarce  to  be  found  in  any  Instance  among  the  Records  of 
Parliament. 

When  the  Two  Cases,  of  Surety  for  the  Peace  and  Habeas  Corpits, 
come  to  be  well  considered ;  it  will  be  found  that  they  both  breathe 
the  same  Spirit,  and  grow  out  of  the  same  Principle. 

The  Offences  that  call  for  Surety  and  Habeas  Corpus  are  both 
Cases  at  present  continuing  Violence ;  the  Proceedings  in  both  have 
the  same  End,  videlicet,  to  repress  the  Force,  and  disarm  the  offender. 

The  Proceeding  stops,  in  both,  when  that  End  is  attained. 

The  Offence  is  not  prosecuted,  nor  punished  in  either. 

The  Necessity  is  equal  in  both ;  and,  if  Privilege  was  allowed  in 
either  so  long  as  the  Necessity  lasts,  a  Lord  of  Parliament  would 
enjoy  a  mightier  Prerogative  than  the  Crown  itself  is  entitled  to. 
Lastly  they  both  leave  the  Prosecution  of  all  Misdemeanours  still 
under  Privilege ;  and  do  not  derogate  from  that  great  Fundamental, 
"  That  none  shall  be  arrested  in  the  Course  of  Prosecution  for  any 
Crime  under  Treason  and  Felony." 
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These  Two  Orders  comprise  the  whole  Law  of  Privilege ;  and  are 
both  of  them  Standing  Orders,  and  consequently  the  fixed  Laws  of 
the  House,  by  which  we  are  all  bound,  till  they  are  duly  repealed. 

The  Resolution  of  the  other  House,  now  agreed  to,  is  a  direct 
Contradiction  to  the  Rule  of  Parliamentary  Privilege  laid  down  in 
the  aforesaid  Standing  Orders,  both  in  Letter  and  Spirit.  Before  the 
Reasons  are  stated,  it  will  be  proper  to  premise  two  Observations. 

That,  in  all  Cases  where  Security  of  the  Peace  may  be  required, 
the  Lord  cannot  be  committed  till  that  Security  is  refused ;  and 
consequently  the  Magistrate  will  be  guilty  of  a  Breach  of  Privilege, 
if  he  commits  the  Offender  without  demanding  that  Security. 

Although  the  Security  should  be  refused;  yet,  if  the  Party  is 
committed  generally,  the  Magistrate  is  guilty  of  a  Breach  of  Privilege, 
because  the  Party  refusing  ought  only  to  be  committed  till  he  has 
found  Sureties :  Whereas,  by  a  general  Commitment,  he  is  held  fast, 
even  though  he  should  give  Sureties ;  and  can  only  be  discharged  by 
giving  Bail  for  his  Appearance. 

This  being  premised,  The  First  Objection  is  to  the  Generality  of 
this  Resolution,  which,  as  it  is  penned,  denies  the  Privilege  to  the 
supposed  Libeller,  not  only  where  he  refuses  to  give  Sureties,  but 
likewise  throughout  the  whole  Prosecution  from  the  Beginning  to 
the  End;  so  that,  although  he  should  submit  to  be  bound,  he 
may  notwithstanding  be  afterwards  arrested,  tried,  convicted,  and 
punished,  sitting  the  Parliament,  and  without  Leave  of  the  House ; 
wherein  the  Law  of  Privilege  is  fundamentally  misunderstood,  by 
which  no  Commitment  whatever  is  tolerated,  but  that  only  which  is 
made  upon  the  Refusal  of  Sureties,  or  in  other  excepted  Cases,  of 
Treason  or  Felony,  and  the  Habeas  Corpus. 

If  Privilege  will  not  hold  throughout  in  the  Case  of  a  Seditious 
Libel,  it  must  be,  because  that  Offence  is  such  a  Breach  of  the  Peace 
for  which  Sureties  may  be  demanded;  and  if  that  be  so,  it  will 
readily  be  admitted,  that  the  Case  comes  within  the  Exception; 
Provided  always  that  Sureties  have  been  refused,  and  that  the  Party 
is  committed  only  till  he  shall  give  Sureties. 

But  this  Offence  is  not  a  Breach  of  the  Peace;  it  does  not  fall 
within  any  Definition  of  a  Breach  of  the  Peace,  given  by  any  of  the 
good  Writers  upon  that  Subject;  all  which  Breaches,  from  Menace 
to  actual  Wounding,  either  alone  or  with  a  Multitude,  are  described 
to  be,  Acts  of  Violence  against  the  Person,  Goods,  or  Possession, 
putting  the  Subject  in  ear  by  Blows,  Threats,  or  Gestures :  NOT  is 
this  Case  of  the  Libeller  ever  enumerated  in  any  of  these  Writers 
among  the  Breaches  of  Peace;  on  the  contrary,  it  is  always  described 
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as  an  Act  tending  to  excite,  provoke,  or  produce,  Breaches  of  the 
Peace.  And  although  a  Secretary  of  State  may  be  pleased  to  add 
the  inflaming  Epithets  of  treasonable,  traitorous,  or  seditious,  to 
a  particular  Paper;  yet  no  Words  are  strong  enough  to  alter  the 
nature  of  Things.  To  say  then  that  a  Libel,  possibly  productive  of 
such  a  Consequence,  is  the  very  Consequence  so  produced,  is  in  other 
Words,  to  declare  that  the  Cause  and  the  Effect  are  the  same 
Thing. 

But  if  a  Libel  could  possibly  by  any  abuse  of  Language,  or  has 
anywhere  been,  called  inadvertently  a  Breach  of  the  Peace ;  there  is 
not  the  least  Colour  to  say,  that  the  Libeller  can  be  bound  to  give 
Sureties  for  the  Peace,  for  the  following  Eeasons : 

Because  none  can  be  so  bound  unless  he  be  taken  in  the  actual 
commitment  of  a  Breach  of  the  Peace,  striking,  or  putting  some  one 
or  more  of  his  Majesty's  Subjects  in  Fear. 

Because  there  is  no  Authority,  or  even  ambiguous  Hint,  in  any 
Law  Book,  that  he  may  be  so  bound. 

Because  no  Libeller,  in  Fact,  was  ever  so  bound. 

Because  no  Crown  Lawyer,  in  the  most  despotic  Times,  ever 
insisted  he  should  be  so  bound,  even  in  the  Days  when  the  Press 
swarmed  with  the  most  envenomed  and  virulent  Libels,  and  when 
the  Prosecutions  raged  with  such  uncommon  Fury  against  this 
Species  of  Offenders ;  when  the  Law  of  Libels  was  ransacked  every 
Term;  when  Loss  of  Ears,  perpetual  Imprisonment,  Banishment, 
and  Fines  of  Ten  and  Twenty  Thousand  Pounds,  were  the  common 
Judgments  in  The  Star  Chamber;  and  when  the  Crown  had  assumed 
an  uncontrollable  Authority  over  the  Press. 

This  Resolution  does  not  only  infringe  the  Privilege  of  Parliament, 
but  points  to  the  Restraint  of  the  Personal  Liberty  of  every  common 
Subject  in  these  Realms ;  seeing  that  it  does  in  Effect  affirm,  that  all 
men,  without  Exception,  may  be  bound  to  the  Peace  for  this  Offence. 

By  this  Doctrine,  every  Man's  Liberty,  privileged  as  well  as  un- 
privileged, is  surrendered  into  the  Hands  of  a  Secretary  of  State : 
He  is  by  this  means  empowered,  in  the  first  Instance,  to  pronounce 
the  Paper  to  be  a  seditious  Libel,  a  matter  of  such  Difficulty,  that 
some  have  pretended  it  is  too  high  to  be  intrusted  to  a  Special 
Jury  of  the  First  Rank  and  Condition  :  He  is  to  understand  and 
decide  by  himself  the  meaning  of  every  Innuendo :  He  is  to  determine 
the  tendency  thereof,  and  brand  it  with  his  own  Epithets :  He  is 
to  adjudge  the  Party  guilty,  and  make  him  Author  or  Publisher,  as 
he  sees  good ;  and,  lastly,  He  is  to  give  Sentence,  by  Committing  the 
Party. 
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All  these  Authorities  are  given  to  one  single  magistrate,  unassisted 
by  Counsel,  Evidence,  or  Jury,  in  a  Case  where  the  Law  says  no 
Action  will  lie  against  him  because  he  acts  in  the  Capacity  of  a 
Judge. 

From  what  has  been  observed,  it  appears  to  us,  that  the  Exception 
of  a  seditious  Libel  from  Privilege  is  neither  founded  on  Usage  or 
•written  Precedents;  and  therefore  this  Resolution  is  of  the  First 
Impression :  Nay,  it  is  not  only  a  new  Law  narrowing  the  known 
and  ancient  Rule,  but  it  is  likewise  a  Law  ex  post  facto,  pendente  Lite, 
et  ex  Parte,  now  first  declared  to  meet  with  the  Circumstances  of  a 
particular  Case :  And  it  must  be  further  considered,  that  this  House 
is  thus  called  upon  to  give  a  Sanction  to  the  Determinations  of  the 
other,  who  have  not  condescended  to  confer  with  us  upon  this  Point, 
till  they  have  prejudged  it  themselves. 

This  Method  of  relaxing  the  Rule  of  Privilege,  Case  by  Case,  is 
pregnant  with  this  further  Inconvenience,  that  it  renders  the  Rule 
precarious  and  uncertain.  Who  can  foretell  where  the  House  will 
stop,  when  they  have,  by  One  Infringement  of  their  own  Standing 
Orders,  made  a  Precedent,  whereon  future  Infringements  may  with 
equal  Reason  be  founded  ?  How  shall  the  Subject  be  able  to  proceed 
with  Safety  in  this  perilous  Business  1  How  can  the  Judges  decide, 
on  these  or  the  like  Questions,  if  Privilege  is  no  longer  to  be  found 
in  Records,  and  Journals,  and  Standing  Orders  ?  Upon  any  occasion, 
Privilege  may  be  enlarged;  no  Court  will  venture  for  the  future, 
without  trembling,  either  to  recognize  or  to  deny  it. 

We  manifestly  see  this  effect  of  excluding  by  a  general  Resolution 
one  Bailable  Offence  from  Privilege  To-day ;  that  it  will  be  a  Prece- 
dent for  doing  so  by  another  upon  some  future  Occasion,  till,  instead 
of  Privilege  holding  in  every  Case  not  excepted,  it  will  at  last  come 
to  hold  in  none  but  such  as  are  expressly  saved. 

When  the  Case  of  the  Habeas  Corpus  is  relied  upon  as  a  Precedent 
to  enforce  the  present  Declaration ;  the  Argument  only  shews,  that 
the  Mischief  afore-mentioned  has  taken  Place  already;  since  one 
alteration,  though  a  very  just  one,  and  not  at  all  applicable  to  the 
present  Question,  is  produced,  to  justify  another  that  is  unwarrant- 
able. 

But  it  is  strongly  objected,  that,  if  privilege  be  allowed  in  this 
Case,  a  Lord  of  Parliament  might  endanger  the  Constitution,  by  a 
continual  Attack  of  successive  Libels ;  and,  if  such  a  Person  should 
be  suffered  to  escape,  under  the  Shelter  of  Privilege  with  perpetual 
Impunity,  all  Government  would  be  overturned ;  and  therefore  it  is 
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inexpedient  to  allow  the  Privilege  now,  when  the  Time  of  Privilege 
by  Prorogations  is  continued  for  ever,  without  an  Interval. 

This  Objection  shall  be  answered  in  Two  Ways  :  If  Inexpediency 
is  to  destroy  Personal  Privilege  in  this  Case  of  a  seditious  Libel,  it  is 
at  least  as  inexpedient  that  other  great  misdemeanours  should  stand 
under  the  like  Protection  of  Privilege  :  Neither  is  it  expedient  that 
the  smaller  Offences  should  be  exempt  from  Prosecution  in  the  Person 
of  a  Lord  of  Parliament.  So  that,  if  this  argument  of  Inexpediency 
is  to  prevail,  it  must  prevail  throughout,  and  subvert,  the  whole  Law 
of  Privilege  in  Criminal  Matters;  in  which  Method  of  Reasoning, 
there  is  this  Fault  that  the  Argument  proves  too  much. 

If  this  Inconvenience  be  indeed  grievous,  the  Fault  is  not  in  the 
Law  of  Privilege,  but  in  the  Change  of  Times,  and  in  the  Manage- 
ment of  Prorogations  by  the  Servants  of  the  Crown ;  which  are  so 
contrived,  as  not  to  leave  an  Hour  open  for  Justice.  Let  the  Objec- 
tion, nevertheless,  be  allowed  in  its  utmost  Extent ;  and  then  compare 
the  Inexpediency  of  Stripping  Parliament  of  all  Protection  from 
Privilege  on  the  other :  Unhappy  as  the  Option  is,  the  Public  would 
rather  wish  to  see  the  Prosecution  for  Crimes  suspended,  than  the 
Parliament  totally  unprivileged;  although,  notwithstanding  this 
pretended  Inconvenience  is  so  warmly  magnified  upon  the  present 
Occasion,  we  are  not  apprized  that  any  such  inconvenience  has  been 
felt,  though  the  Privilege  has  been  enjoyed  Time  immemorial. 

But  the  Second  and  Best  Answer,  because  it  removes  all  Pretence 
of  Grievance,  is  this,  that  this  House,  upon  Complaint  made,  has  the 
Power  (which  it  will  exert  in  Favour  of  Justice)  to  deliver  up  the 
Offender  to  Prosecution. 

It  is  a  dishonourable,  and  an  undeserved,  Imputation  upon  the  Lords, 
to  suppose,  even  in  Argument,  that  they  would  nourish  an  impious 
Criminal  in  their  Bosoms,  against  the  Call  of  Offended  Justice,  and 
the  Demand  of  their  country.  It  is  true  however,  and  it  is  hoped 
that  this  House  will  always  see  (as  every  Magistrate  ought  that  does 
not  betray  his  Trust)  that  their  Member  is  properly  charged ;  but, 
when  that  Ground  is  once  laid,  they  would  be  ashamed  to  protect  the 
Offender  One  Moment.  Surely  this  Trust  (which  has  never  yet  been 
abused)  is  not  too  great  to  be  reposed  in  the  High  Court  of  Parliament. 
While  it  is  lodged  there,  the  Public  Justice  is  in  safe  Hands,  and 
the  Privilege  untouched ;  whereas,  on  the  contrary,  if,  for  the  Sake 
of  coming  at  the  Criminal  at  once  without  this  Application  to  the 
House,  Personal  Privilege  is  taken  away ;  not  only  the  Offender,  but 
the  whole  Parliament  at  the  same  Time,  is  delivered  up  to  the 
Crown. 
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It  is  not  to  be  conceived  that  our  Ancestors,  when  they  framed  the 
Law  of  Privilege,  would  have  left  the  Case  of  a  Seditious  Libel  (as 
it  is  called)  the  only  unprivileged  Misdemeanour  :  Whatever  else  they 
had  given  up  to  the  Crown,  they  would  have  guarded  the  Case  of 
supposed  Libels,  above  all  others,  with  Privilege,  as  being  most  likely 
to  be  abused  by  outrageous  and  vindictive  Prosecutions. 

But  this  great  Privilege  had  a  much  deeper  Reach ;  it  was  wisely 
planned,  and  hath  hitherto,  through  all  Times,  been  resolutely 
maintained. 

It  was  not  made  to  screen  Criminals,  but  to  preserve  the  very 
Being  and  Life  of  Parliament ;  for,  when  our  Ancestors  considered, 
that  the  Law  had  lodged  the  great  Powers  of  Arrest,  Indictment,  and 
Information,  in  the  Crown,  they  saw  the  Parliament  would  be  undone, 
if,  during  the  Time  of  Privilege,  the  Royal  Process  should  be  admitted 
in  any  Misdemeanour  whatsoever ;  therefore  they  excepted  none  : 
Where  the  Abuse  of  Power  would  be  fatal,  the  Power  ought  never  to 
be  given,  because  Kedress  comes  too  late. 

A  Parliament  under  perpetual  Terror  of  Imprisonment  can  neither 
be  free,  nor  bold,  nor  honest ;  and,  if  this  Privilege  was  once  removed, 
the  most  important  Question  might  be  irrecoverably  lost,  or  carried, 
by  a  sudden  Irruption  of  Messengers,  let  loose  against  the  Members 
Half  an  Hour  before  the  Debate. 

Lastly,  as  it  has  already  been  observed,  the  case  of  supposed  Libels 
is  of  all  others  the  most  dangerous  and  alarming  to  be  left  open  to 
Prosecution  during  the  Time  of  Privilege. 

If  the  Severity  of  the  Law  touching  Libels,  as  it  hath  sometimes 
been  laid  down,  be  duly  weighed,  it  must  strike  both  Houses  of 
Parliament  with  Terror  and  Dismay. 

The  Eepetition  of  a  Libel,  the  Delivery  of  it  unread  to  another,  is 
said  to  be  a  Publication;  nay  the  bare  Possession  of  it  has  been 
deemed  criminal,  unless  it  is  immediately  destroyed,  or  carried  to  a 
Magistrate. 

Every  Lord  of  Parliament  then,  who  hath  done  this,  who  is  falsely 
accused,  nay  who  is,  though  without  any  Information,  named  in  the 
Secretary  of  State's  Warrant,  has  lost  his  Privilege  by  this  Resolu- 
tion, and  lies  at  the  Mercy  of  that  Enemy  to  Learning  and  Liberty, 
the  Messenger  of  the  Press. 

For  these,  and  many  other  forcible  Reasons,  we  hold  it  highly 
unbecoming  the  Dignity,  Gravity,  and  Wisdom,  of  the  House  of 
Peers,  as  well  as  their  Justice,  thus  judicially  to  explain  away  and 
diminish  the  Privilege  of  their  Persons,  founded  in  the  Wisdom  of 
Ages,  declared  with  Precision  in  our  Standing  Orders,  so  repeatedly 
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confirmed,  and  hitherto  preserved  inviolable,  by  the  Spirit  of  our 
Ancestors;  called  to  it  only  by  the  other  House  on  a  particular 
Occasion  and  to  serve  a  particular  Purpose,  ex  post  facto,  ex  Parte,  et 
pendente  Lite  in  the  Courts  below. 

TEMPLE.  ABERGAVBNNY. 

BOLTON.  FRED.  LICH.  &  Cov. 

GRAFTON.  ASHBURNHAM. 

CORNWALLIS.  FORTESCUE. 

PORTLAND.  GRANTHAM. 

BRISTOL.  WALPOLE. 

DEVONSHIRE.  PONSONBY. 

SCARBOROUGH.  FOLKESTONE." 
DACRE. 

Resolved,  That  this  House  doth  agree  with  the  Commons  in  the 
said  Resolution;  and  that  the  Blank  be  filled  up  with  ["the  Lords 
Spiritual  and  Temporal  and  "]. 

(L.J.  xxx.  426,  November  29,  1763.     See  also  Rogers,  P.L.  ii.  68  et  seq.). 


IV 

WILKES  v.   LORD   HALIFAX 
3  George  III.,  1763. 

L.  C.  J.  Pratt,  after  stating  the  warrant  of  commitment,  said; 
There  are  two  objections  taken  to  the  legality  of  this  warrant,  and  a 
third  insisted  on  for  the  defendant,  is  privilege  of  parliament. 

The  first  objection  is,  that  it  does  not  appear  to  the  Court  that 
Mr.  Wilkes  was  charged  by  any  evidence  before  the  secretaries  of 
State,  that  he  was  the  author  or  the  publisher  of  the  North  Briton 
No.  45.  In  answer  to  this,  we  are  all  of  opinion,  that  it  is  not 
necessary  to  state  in  the  warrant  that  Mr.  Wilkes  was  charged  by 
any  evidence  before  the  secretaries  of  state,  and  that  this  objection 
has  no  weight.  Whether  a  justice  of  peace  can,  ex  officio,  without 
any  evidence  or  information,  issue  a  warrant  for  apprehending  for  a 
crime,  is  a  different  question.  If  a  crime  be  done  in  his  sight,  he 
may  commit  the  criminal  upon  the  spot ;  but  where  he  is  not  present, 
he  ought  not  to  commit  upon  discretion.  Suppose  a  magistrate  hath 
notice,  or  a  particular  knowledge  that  a  person  has  been  guilty  of  an 
offence,  yet  I  do  not  think  it  is  a  sufficient  ground  for  him  to  commit 
the  criminal ;  but  in  that  case  he  is  rather  a  witness  than  a  magistrate, 
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and  ought  to  make  oath  of  the  fact  before  some  other  magistrate, 
who  should  thereupon  act  the  official  part,  by  granting  a  warrant  to 
apprehend  the  offender;  it  being  more  fit  that  the  accuser  should 
appear  as  a  witness,  than  act  as  a  magistrate.  But  that  is  not  the 
question  upon  this  warrant.  The  question  here  is,  whether  it  is  an 
essential  part  of  the  warrant,  that  the  information,  evidence,  or 
grounds  of  the  charge  before  the  secretaries  of  state  should  be  set 
forth  in  the  warrant  ?  And  we  think  it  is  not.  Thomas  Kudyard's 
case,  2  Vent.  22,  cannot  be  applied  to  this  case,  for  in  the  case  of  a 
conviction  it  is  otherwise.  It  was  said  that  a  charge  by  witness  was 
the  ground  of  a  warrant;  but  we  think  it  not  requisite  to  set  out 
more  than  the  offence,  and  the  particular  species  of  it.  It  may  be 
objected,  if  this  be  good,  every  man's  liberty  will  be  in  the  power  of 
a  justice  of  peace.  But  Hale,  Coke  and  Hawkins,  take  no  notice 
that  a  charge  is  necessary  to  be  set  out  in  the  warrant.  In  the  case 
of  the  Seven  Bishops,  their  counsel  did  not  take  this  objection,  which 
no  doubt  they  would  have  done,  if  they  had  thought  there  had  been 
any  weight  in  it.  I  do  not  rely  upon  the  determination  of  the  judges 
who  then  presided  in  the  King's  bench.  I  have  been  attended  with 
many  precedents  of  warrants  returned  into  the  King's-bench ;  they 
are  almost  universally  like  this;  and  in  Sir  William  Wyndham's 
case,  1  Stra.  2,  3,  this  very  point  before  us  is  determined.  And 
Hawkins,  in  his  2  PI.  Coron.  120,  Sect.  17,  says,  "It  is  safe  to  set 
forth  that  the  party  is  charged  upon  oath ;  but  this  is  not  necessary ; 
for  it  hath  been  resolved,  that  a  commitment  for  treason,  or  for 
suspicion  of  it,  without  setting  forth  any  particular  accusation,  or 
ground  of  suspicion,  is  good";  and  cites  Sir  William  Wyndham's 
case,  Trin.  2  Geo.  Dalt.  cap.  121.  Cromp.  223,  v. 

The  second  objection  is,  that  the  libel  ought  to  be  set  forth  in  the 
warrant  in  hsec  verba,  or  at  least  so  much  thereof  as  the  secretaries 
of  state  deemed  infamous,  seditious,  etc.  that  the  Court  may  judge 
whether  any  such  paper  ever  existed ;  or  if  it  does  exist,  whether  it 
be  an  infamous  and  seditious  libel,  or  not.  But  we  are  all  of  a 
contrary  opinion.  A  warrant  for  commitment  for  felony  must  contain 
the  species  of  felony  briefly,  "  as  for  felony  for  the  death  of  J.  S.  or 
for  burglary  in  breaking  the  house  of  J.  S.  etc.  and  the  reason  is, 
because  it  may  appear  to  the  judges  upon  the  return  of  an  Habeas 
Corpus,  whether  it  be  felony  or  not."  The  magistrate  forms  his 
judgement  upon  the  writing,  whether  it  be  an  infamous  and  seditious 
libel  or  not  at  his  peril ;  and  perhaps  the  paper  itself  may  not  contain 
the  whole  of  the  libel ;  innuendoes  may  be  necessary  to  make  the 
whole  out.  There  is  no  other  word  in  the  law  but  libel  whereby  to 
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express  the  true  idea  of  an  infamous  writing.  "We  understand  the 
nature  of  a  libel  as  well  as  a  species  of  felony.  It  is  said  that  the 
libel  ought  to  be  stated,  because  the  court  cannot  judge  whether  it 
is  a  libel  or  not  without  it ;  but  that  is  a  matter  for  the  judge  and 
jury  to  determine  at  the  trial.  If  the  paper  was  here,  I  should  not 
be  afraid  to  read  it.  We  might  perhaps  be  able  to  determine  that  it 
was  a  libel,  but  we  could  not  judge  that  it  was  not  a  libel  because  of 
the  innuendoes,  etc.  It  may  be  said,  that  without  seeing  the  libel 
we  are  not  able  to  fix  the  quantum  of  the  bail ;  but  in  answer  to  this, 
the  nature  of  the  offence  is  known  by  us.  It  is  said  to  be  an 
infamous  and  seditious  libel,  it  is  such  a  misdemeanor  as  we  should 
require  good  bail  for,  (moderation  to  be  observed)  and  such  as  the 
party  may  be  able  to  procure. 

The  third  matter  insisted  upon  for  Mr.  Wilkes  is,  that  he  is  a 
member  of  parliament,  (which  has  been  admitted  by  the  king's 
sergeants)  and  intitled  to  privilege  to  be  free  from  arrests  in  all  cases 
except  treason,  felony,  and  actual  breach  of  the  peace ;  and  therefore 
ought  to  be  discharged  from  imprisonment  without  bail ;  and  we  are 
all  of  opinion  that  he  is  intitled  to  that  privilege,  and  must  be 
discharged  without  bail.  In  the  case  of  the  Seven  Bishops,  the  Court 
took  notice  of  the  privilege  of  parliament,  and  thought  the  bishops 
would  have  been  intitled  to  it,  if  they  had  not  judged  them  to  have 
been  guilty  of  a  breach  of  the  peace;  for  three  of  them,  Wright, 
Holloway,  and  Allybone,  deemed  a  seditious  libel  to  be  an  actual 
breach  of  the  peace,  and  therefore  they  were  ousted  of  their  privilege 
most  unjustly.  If  Mr.  Wilkes  had  been  described  as  a  member  of 
parliament  in  the  return,  we  must  have  taken  notice  of  the  law  of 
privilege  of  parliament,  otherwise  the  members  would  be  without 
remedy,  where  they  are  wrongfully  arrested  against  the  law  of  parlia- 
ment. We  are  bound  to  take  notice  of  their  privileges  as  being  part 
of  the  law  of  the  land.  4  Inst.  25,  says,  the  privilege  of  parliament 
holds  unless  it  be  in  three  cases,  viz.  treason,  felony,  and  the  peace : 
these  are  the  words  of  Coke.  In  the  trial  of  the  Seven  Bishops,  the 
word  'peace'  in  the  case  of  privilege  is  explained  to  mean  where 
surety  of  the  peace  is  required.  Privilege  of  parliament  holds  in 
informations  for  the  king,  unless  in  the  cases  before  excepted.  The 
case  of  an  information  against  Lord  Tankerville  for  bribery,  4  Annse,1 
was  within  the  privilege  of  parliament.  See  the  Eesolution  of  Lords 
and  Commons,  anno  1675.  We  are  all  of  opinion  that  a  libel  is  not 
a  breach  of  the  peace.  It  tends  to  the  breach  of  the  peace,  and  that 
is  the  utmost,  1  Lev.  139.  But  that  which  only  tends  to  the  breach 
1  The  Tankerville  case  was  in  1758,  not  "  4  Annae." 
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of  the  peace  cannot  be  a  breach  of  the  peace.  Suppose  a  libel  to  be 
a  breach  of  the  peace,  yet  I  think  it  cannot  exclude  privilege ;  because 
I  cannot  find  that  a  libeller  is  bound  to  find  surety  of  the  peace,  in 
any  book  whatever,  nor  ever  was,  in  any  case,  except  one,  viz.  the 
case  of  the  Seven  Bishops,  where  three  judges  said,  that  surety  of  the 
peace  was  required  in  the  case  of  a  libel.  Judge  Powell,  the  only 
honest  man  of  the  four  judges,  dissented ;  and  I  am  bold  to  be  of  his 
opinion,  and  to  say,  that  case  is  not  law.  But  it  shews  the  miserable 
condition  of  the  state  at  that  time.  Upon  the  whole,  it  is  absurd  to 
require  surety  of  the  peace  or  bail  in  the  case  of  a  libeller,  and 
therefore  Mr.  Wilkes  must  be  discharged  from  his  imprisonment. 

(S.T.  xix.  987-990.) 

v 

WILKES  v.  WOOD 
3  George  III.,  1763. 

His  lordship l  then  went  upon  the  warrant,  which  he  declared  was 
a  point  of  the  greatest  consequence  he  had  ever  met  with  in  his 
whole  practice.  The  defendants  claimed  a  right,  under  precedents, 
to  force  persons'  houses,  break  open  escrutores,  seize  their  papers, 
&c.  upon  a  general  warrant,  where  no  inventory  is  made  of  the  things 
thus  taken  away,  and  where  no  offenders'  names  are  specified  in  the 
warrant,  and  therefore  a  discretionary  power  given  to  messengers 
to  search  wherever  their  suspicions  may  chance  to  fall.  If  such 
a  power  is  truly  invested  in  a  Secretary  of  State,  and  he  can  delegate 
this  power,  it  certainly  may  affect  the  person  and  property  of  every 
man  in  this  kingdom,  and  is  totally  subversive  of  the  liberty  of  the 
subject.  And  as  for  the  precedents,  will  that  be  esteemed  law 
in  a  secretary  of  state  which  is  not  law  in  any  other  magistrate  of 
this  kingdom?  If  they  should  be  found  to  be  legal,  they  are  certainly 
of  the  most  dangerous  consequences;  if  not  legal,  must  certainly 
aggravate  damages.  ...  I  still  continue  of  the  same  mind,  that  a 
jury  have  it  in  their  power  to  give  damages  more  than  the  injury 
received  ...  it  is  my  opinion  the  office  precedents,  which  had  been 
produced  since  the  Kevolution,  are  no  justification  of  a  practice 
in  itself  illegal,  and  contrary  to  the  fundamental  principles  of  the 
constitution ;  though  its  having  been  the  constant  practice  of  the 
office,  might  fairly  be  pleaded  in  mitigation  of  damages. 

(S.T.  xix.  1167.  The  jury  found  a  general  verdict  for  the  plaintiff, 
Wilkes,  with  £1,000  damages.) 

1  Pratt,  C.  J.  (afterwards  Lord  Camden). 
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VI 

A  motion  was  made,  and  the  Question  being  proposed,  That  a 
General  Warrant  for  seizing  and  apprehending  any  Person  or  Persons 
being  illegal,  is,  if  executed  upon  a  member  of  this  House,  a  Breach 
of  the  Privilege  of  this  House.  .  .  .  An  Amendment  was  proposed 
to  be  made  to  the  Question,  by  inserting,  after  the  word  "illegal," 
these  words,  "except  in  cases  provided  for  by  Act  of  Parliament." 
And  the  said  Amendment  was,  upon  the  Question  put  thereupon, 
agreed  to  by  the  House.  .  .  .  Then  the  main  Question,  so  amended, 
being  put ; 

Resolved,  That  a  General  Warrant  for  seizing  and  apprehending 
any  Person  or  Persons  being  illegal,  except  in  cases  provided  for  by 
Act  of  Parliament,  is,  if  executed  upon  a  member  of  this  House,  a 
breach  of  the  Privilege  of  this  House. 

(C.J.  April  25,  1766,  xxx.  771.  On  April  29,  leave  was  refused  to  bring 
in  a  Bill  founded  on  this  Kesolution  ;  though  a  Bill  to  restrain  the 
issuing  of  General  Warrants  in  certain  cases  was  finally  read  a  third  time, 
May  14.  But  it  was  rejected  by  the  House  of  Lords.  See  Parlt.  Hist, 
xvi.  210.) 

VII 

LORD   MANSFIELD'S   OPINION 

That,  in  his  opinion,  declarations  of  the  law  made  by  either  House 
of  Parliament  were  always  attended  with  bad  effects;  he  had  con- 
stantly opposed  them  whenever  he  had  an  opportunity,  and  in  his 
judicial  capacity  thought  himself  bound  never  to  pay  the  least  regard 
to  them.1  That,  although  thoroughly  convinced  of  the  illegality  of 
general  warrants,  which  indeed  naming  no  persons,  were  no  warrants 
at  all,  he  was  sorry  to  see  the  House  of  Commons  by  their  vote 
declare  them  to  be  illegal.  That  it  looked  like  a  legislative  act, 
which  yet  had  no  force  nor  effect  as  law :  for,  supposing  the  House 
had  declared  them  to  be  legal,  the  courts  in  Westminster  would 
nevertheless  have  been  bound  to  declare  the  contrary;  and  con- 
sequently to  throw  a  disrespect  on  the  vote  of  the  House :  but  he 
made  a  wide  distinction  between  general  declarations  of  laAv,  and 
the  particular  decision  which  might  be  made  by  either  House,  in 
their  judicial  capacity,  on  a  case  coming  regularly  before  them,  and 
properly  the  subject  of  their  jurisdiction.  That  here  they  did  not 

1  Sir  Fletcher  Norton,  attorney-general,  had  said  in  debate  that  "  he  should 
regard  a  resolution  of  the  members  of  the  House  of  Commons  no  more  than  the 
oaths  of  so  many  drunken  porters  in  Covent  Garden." 
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act  as  legislators,  .  .  .  but  as  judges,  drawing  the  law  from  the 
several  sources  from  which  it  ought  to  be  drawn,  for  their  own 
guidance  in  deciding  the  particular  question  before  them,  and  apply- 
ing it  strictly  to  the  decision  of  that  question.  That,  for  his  own 
part,  wherever  the  statute  law  was  silent,  he  knew  not  where  to  look 
for  the  law  of  parliament,  or  for  a  definition  of  the  privileges  of 
either  House,  except  in  the  proceedings  and  decisions  of  each  House 
respectively.  That  he  knew  of  no  parliamentary  code  to  judge  of 
questions  depending  on  the  judicial  authority  of  parliament,  but  the 
practice  of  each  House,  moderated  or  extended  according  to  the 
wisdom  of  the  House,  and  accommodated  to  the  cases  before  them. 
(Lord  Mansfield,  in  the  House  of  Lords,  Parlt.  Hist.  xvi.  653.) 


XV 

LEACH  v.  THEEE   OF  THE  KING'S  MESSENGEKS 
6  George  III.,  1765. 

[This  was  a  case  which  arose  out  of  the  action  of  the  Secretary  of  State 
against  Wilkes,  and  the  publishers  and  printers  of  No.  45  of  The  North 
Briton.  Dryden  Leach  sued  John  Money,  James  Watson,  and  Robert 
Blackmore,  three  of  the  King's  Messengers,  for  false  imprisonment  and 
trespass.  Under  the  General  Warrant  issued  by  Lord  Halifax,  Leach  had 
been  apprehended  on  the  ground  that  he  was  concerned  in  printing  and 
publishing  No.  45.  He  was  released  after  four  days,  when  it  was  clear 
that  he  was  not  the  printer,  and  he  then  sued  the  Messengers  for  damages. 
The  case  was  tried  before  Lord  Chief  Justice  Pratt  on  December  10, 1763 
and  the  jury  found  for  the  plaintiff  with  £400  damages.  The  case  was 
argued  before  Lord  Mansfield  in  the  Court  of  King's  Bench  on  June  18 
and  November  8,  1765,  on  a  bill  of  exception,  the  King's  Messengers 
asking  on  the  ground  of  error  that  the  judgment  in  the  former  trial 
should  be  reversed.  The  excerpt  is  from  Lord  Mansfield's  judgment,  and 
was  in  favour  of  Leach  on  the  technical  point  that  the  warrant  had  not 
been  "pursued."  The  important  question  as  to  the  legality  of  general 
warrants  was  only  indirectly  dealt  with  and  not  formally  decided  in  this 
case.  Authorities  as  in  Wilkes  v.  Lord  Halifax.] 

The  three  material  Questions  are — 1st,  "Whether  a  secretary  of 
state  acting  as  a  conservator  of  the  peace  by  the  common  law,  is  to 
be  construed  within  the  statutes  of  James  the  first,  and  of  the  last 
king." 

The  protection  of  the  officers,  if  they  have  acted  in  obedience  to 
the  warrant,  is  consequential,  in  case  a  secretary  of  state  is  within 
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these  statutes.  As  to  the  arrest  being  made  in  obedience  to  the 
warrant,  or  only  under  colour  of  it  and  without  authority  from  it — 
this  question  depends  upon  the  construction  of  the  warrant ;  whether 
it  must  not  be  construed  to  mean  '  such  persons  as  are  under  a  violent 
suspicion  of  being  guilty  of  the  charge;'  (for  they  cannot  be  con- 
clusively considered  as  guilty,  till  after  trial  and  conviction).  The 
warrant  itself  imparts  only  suspicion ;  for,  it  says, — "  to  be  brought 
before  me,  and  examined,  and  dealt  with  according  to  law " :  and 
this  suspicion  must  eventually  depend  upon  future  trial.  Therefore 
the  warrant  does  not  seem  to  me,  to  mean  conclusive  guilt ;  but  only 
violent  suspicion.  If  the  person  apprehended  should  be  tried  and 
acquitted,  it  would  shew  '  that  he  was  not  guilty ' ;  yet  there  might 
be  sufficient  cause  of  suspicion. 

Mr.  Dunning  says,  very  rightly,  that,  '  to  bring  a  person  within  24 
G.  2,  the  act  must  be  done  in  obedience  to  the  warrant.' 

The  last  point  is,  'whether  this  general  warrant  be  good.'  One 
part  of  it  may  be  laid  out  of  the  case  :  for,  as  to  what  relates  to  the 
seizing  his  papers,  that  part  of  it  was  never  executed ;  and  therefore 
it  is  out  of  the  case. 

It  is  not  material  to  determine,  '  whether  the  warrant  be  good  or 
bad';  except  in  the  event  of  the  case  being  within  7  J.  1,  but  not 
within  24  G.  2. 

At  present — as  to  the  validity  of  the  warrant,  upon  the  single 
objection  of  the  uncertainty  of  the  person,  being  neither  named  nor 
described — the  common  law,  in  many  cases,  gives  authority  to  arrest 
without  warrant ;  more  especially,  where  taken  in  the  very  act :  and 
there  are  many  cases  where  particular  acts  of  parliament  have  given 
authority  to  apprehend,  under  general  warrants ;  as  in  the  case  of 
writs  of  assistance,  or  warrants  to  take  up  loose,  idle,  and  disorderly 
people.  But  here,  it  is  not  contended,  that  the  common  law  gave 
the  officer  authority  to  apprehend ;  nor  that  there  is  any  act  of  par- 
liament which  warrants  this  case. 

Therefore  it  must  stand  upon  principles  of  common  law. 

It  is  not  fit,  that  the  receiving  or  judging  of  the  information  should 
be  left  to  the  discretion  of  the  officer.  The  magistrate  ought  to 
judge ;  and  should  give  certain  directions  to  the  officer.  This  is  so 
upon  reason  and  convenience. 

Then  as  to  authorities — Hale  and  all  others  hold  such  an  uncertain 
warrant  void  :  and  there  is  no  case  or  book  to  the  contrary. 

It  is  said,  '  that  the  usage  hath  been  so ;  and  that  many  such  have 
been  issued,  since  the  Revolution,  down  to  this  time.' 

But  a  usage,  to  grow  into  a  law,  ought  to  be  a  general  usage, 
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communiter  usitata  et  approbata;  and  which,  after  a  long  con- 
tinuance, it  would  be  mischievous  to  overturn. 

This  is  only  the  usage  of  a  particular  office,  and  contrary  to  the 
usage  of  all  other  justices  and  conservators  of  the  peace. 

There  is  the  less  reason  for  regarding  this  usage ;  because  the  form 
of  the  warrant  probably  took  its  rise  from  a  positive  statute,  and  the 
former  precedents  were  inadvertently  followed,  after  that  law  was 
expired. 

Mr.  Justice  Wilmot  declared,  that  he  had  no  doubt,  nor  ever  had, 
upon  these  warrants  :  he  thought  them  illegal  and  void. 

Neither  had  the  two  other  judges,  Mr.  Justice  Yates,  and  Mr. 
Justice  Ashton,  any  doubt  (upon  this  first  argument)  of  the  illegality 
of  them  :  for  no  degree  of  antiquity  can  give  sanction  to  a  usage  bad 
in  itself.  And  they  esteemed  this  usage  to  be  so.  They  were  clear 
and  unanimous  in  opinion,  that  this  warrant  was  illegal  and  bad.  .  .  . 

[On  Nov.  8.]  Lord  Mansfield  .  .  .  continued  of  the  same  opinion. 
When  the  justice  cannot  be  liable,  the  officer  is  not  within  the 
protection  of  the  act.  .  .  .  For,  here  the  warrant  is  to  take  up  the 
author,  printer  or  publisher;  but  they  took  up  a  person  who  was 
neither  author,  printer  nor  publisher  so  ...  the  judgment  must  be 
affirmed.  The  other  judges  assenting,  the  rule  of  the  court  was, 
'  that  the  judgments  be  affirmed.' 

(S.T.  xix.  1026-1028.) 

XVI 

EN/TICK  v.  CAERINGTON 
6  Geo.  III.,  1765. 

[This  was  an  action  of  trespass  brought  by  John  Entick  against  Nathan 
Carrington  and  three  other  King's  Messengers,  who  under  a  general 
warrant  from  a  secretary  of  state  forcibly  entered  Entick's  house  on 
Nov.  11,  1762,  carried  away  his  books  and  papers  on  the  ground  that  he 
was  the  author  of  a  seditious  libel.  The  jury  found  a  special  verdict, 
which  was  subsequently  twice  argued  at  the  bar.  Lord  Camden,  L.C.J., 
gave  judgment  for  the  plaintiff,  and  the  excerpt  gives  the  salient  passages 
of  this  famous  decision,  which  finally  decided  the  illegality  of  general 
warrants.  The  whole  judgment  is  well  worth  careful  study.  Authorities 
as  in  Wilkes  v.  Lord  Halifax,  and  for  the  constitutional  points  involved, 
see  especially  Dicey,  L.C.,  and  Broom,  op.  cit.  Two  other  cases  reported  in 
State  Trials,  xix.,  viz.  Wilkes  v.  Wood  and  Wilkes  v.  Lord  Halifax  (1769), 
in  which  Wilkes  was  awarded  £4,000  damages,  complete  the  cases  which 
involve  the  legality  of  general  warrants  and  the  seizure  of  papers.] 
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This  record  hath  set  up  two  defences  to  the  action,  on  both  of 
which  the  defendants  have  relied. 

The  first  arises  from  the  facts  disclosed  in  the  special  verdict; 
whereby  the  defendants  put  their  case  upon  the  statute  of  24  Geo.  2, 
insisting  that  they  have  nothing  to  do  with  the  legality  of  the  war- 
rants, but  that  they  ought  to  have  been  acquitted  as  officers  within 
the  meaning  of  that  act. 

The  second  defence  stands  upon  the  legality  of  the  warrants ;  for 
this  being  a  justification  at  common  law,  the  officer  is  answerable  if 
the  magistrate  has  no  jurisdiction. 

These  two  defences  have  drawn  several  points  into  question,  upon 
which  the  public,  as  well  as  the  parties,  have  a  right  to  our  opinion. 

Under  the  first,  it  is  incumbent  upon  the  officers  to  shew,  that  they 
are  officers  within  the  meaning  of  the  Act  of  parliament,  and  like- 
wise that  they  have  acted  in  obedience  to  the  warrant. 

The  question,  whether  officers  or  not,  involves  another ;  whether 
the  secretary  of  state,  whose  ministers  they  are,  can  be  deemed  a 
justice  of  the  peace,  or  taken  within  the  equity  of  the  description ; 
for  officers  and  justices  are  here  co-relative  terms :  therefore  either 
both  must  be  comprised,  or  both  excluded. 

The  question  leads  me  to  an  inquiry  into  the  authority  of  that 
minister,  as  he  stands  described  upon  the  record  in  two  capacities, 
viz.  secretary  of  state  and  privy  counsellor.  And  since  no  statute 
has  conferred  any  such  jurisdiction  as  this  before  us,  it  must  be 
given,  if  it  does  really  exist,  by  the  common  law;  and  upon  this 
ground  he  has  been  treated  as  a  conservator  of  the  peace. 

The  matter  thus  opened,  the  questions  that  naturally  arise  upon 
the  special  verdict,  are ; 

First,  whether  in  either  of  the  characters,  or  upon  any  other  foun- 
dation, he  is  a  conservator  of  the  peace. 

Secondly,  admitting  him  to  be  so,  whether  he  is  within  the  equity 
of  the  24th  Geo.  2. 

These  points  being  disposed  of,  the  next  in  order  is,  whether  the 
defendants  have  acted  in  obedience  to  the  warrant. 

In  the  last  place,  the  great  question  upon  the  justification  will  be, 
whether  the  warrant  to  seize  and  carry  away  the  plaintiff's  papers  is 
lawful. 

FIRST  QUESTION 

The  power  of  this  minister,  in  the  way  wherein  it  has  been  usually 
exercised,  is  pretty  singular. 

If  he  is  considered  in  the  light  of  a  privy  counsellor,  although 
every  member  of  that  board  is  equally  entitled  to  it  with  himself, 
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yet  he  is  the  only  one  of  that  body  who  exerts  it.  His  power  is  so 
extensive  in  place,  that  it  spreads  throughout  the  whole  realm ;  yet 
in  the  object  it  is  so  confined,  that  except  in  libels  and  some  few 
state  crimes,  as  they  are  called,  the  secretary  of  state  does  not  pretend 
to  the  authority  of  a  constable. 

To  consider  him  as  a  conservator.  He  never  binds  to  the  peace,  or 
good  behaviour,  which  seems  to  have  been  the  principal  duty  of  a 
conservator ;  at  least  he  never  does  it  in  those  cases,  where  the  law 
requires  those  sureties.  But  he  commits  in  certain  other  cases,  where 
it  is  very  doubtful,  whether  the  conservator  had  any  jurisdiction 
whatever. 

His  warrants  are  chiefly  exerted  against  libellers,  whom  he  binds 
in  the  first  instance  to  their  good  behaviour,  which  no  other  conser- 
vator ever  attempted,  from  the  best  intelligence  that  we  can  learn 
from  our  books. 

And  though  he  doth  all  these  things,  yet  it  seems  agreed,  that 
he  hath  no  power  whatsoever  to  administer  an  oath  or  to  take 
bail. 

This  jurisdiction,  as  extraordinary  as  I  have  described  it,  is  so  dark 
and  obscure  in  its  origin,  that  the  counsel  have  not  been  able  to  form 
any  certain  opinion  from  whence  it  sprang. 

Sometimes  they  annex  it  to  the  office  of  secretary  of  state,  some- 
times to  the  quality  of  privy  counsellor ;  and  in  the  last  argument 
it  has  been  derived  from  the  king's  royal  prerogative  to  commit  by 
his  own  personal  command. 

Whatever  may  have  been  the  true  source  of  this  authority,  it  must 
be  admitted,  that  in  this  day  he  is  in  the  full  legal  exercise  of  it ; 
because  there  has  been  not  only  a  clear  practise  of  it,  at  least  since 
the  Revolution,  confirmed  by  a  variety  of  precedents;  but  the 
authority  has  been  recognized  and  confirmed  by  two  cases  in  the 
very  point  since  that  period :  and  therefore  we  have  not  a  power  to 
unsettle  or  contradict  it  now,  even  though  we  are  persuaded  that 
the  commencement  of  it  was  erroneous.  .  .  . 

Having  thus  shewn,  not  only  negatively  that  this  power  of  com- 
mitting was  not  annexed  to  the  secretary's  office,  but  affirmatively 
likewise  that  he  was  notifier  or  countersigner  of  the  king's  personal 
warrant  acting  in  alio  jure  down  to  the  times  of  the  16th  of  Charles 
the  first,  and  consequently  to  the  Restoration  I  have  but  little  to  add 
on  this  head.  .  .  . 

There  cannot  be  a  stronger  authority  than  this  I  have  now  cited 
for  the  present  purpose.  The  whole  body  of  the  law,  if  I  may  use 
the  phrase,  were  as  ignorant  at  that  time  of  a  privy  counsellor's 
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right  to  commit  in  the  case  of  a  libel,  as  the  whole  body  of  privy 
counsellors  are  at  this  day. 

The  counsel  on  both  sides  in  that  cause  were  the  ablest  of  their 
time,  and  few  times  have  produced  abler.  They  had  been  concerned 
in  all  the  state  cases  during  the  whole  reign  of  Charles  the  second, 
on  the  one  side  or  the  other ;  and  to  suppose  that  all  these  persons 
could  be  utterly  ignorant  of  this  extraordinary  power,  if  it  had  been 
either  legal  or  even  practised,  is  a  supposition  not  to  be  maintained. 

This  is  the  whole  that  I  have  been  able  to  find,  touching  the 
power  of  one  or  more  privy  counsellors  to  commit,  and  to  sum  up 
the  whole  of  this  business  in  a  word  it  stands  thus : 

The  two  cases  in  Leonard  do  presuppose  some  power  in  a  privy 
counsellor  to  commit,  without  saying  what ;  and  the  case  in  Anderson 
does  plainly  recognize  such  a  power  in  high  treason  :  but  with  respect 
to  his  jurisdiction  in  other  offences,  I  do  not  find  it  was  either  claimed 
or  exercised. 

In  consequence  of  all  this  reasoning,  I  am  forced  to  deny  the 
opinion  of  my  lord  chief  justice  Holt  to  be  law,  if  it  shall  be  taken 
to  extend  beyond  the  case  of  high  treason.  But  there  is  no  necessity 
to  understand  the  book  in  a  more  general  sense ;  nor  is  it  fair  indeed 
to  give  the  words  a  more  large  construction :  for  as  the  conclusion 
ought  always  to  be  grounded  on  the  premises,  and  the  premises  are 
grounded  on  the  case  of  high  treason  only,  the  opinion  should  naturally 
conform  to  the  cases  cited,  more  especially  as  the  case  there  before 
the  Court  was  a  case  of  high  treason,  and  they  were  under  no  neces- 
sity to  lay  down  the  doctrine  larger  than  the  case  required. — Now 
whereas  it  has  been  argued,  that  if  you  admit  a  power  of  committing 
in  high  treason,  the  power  of  committing  in  lesser  offences  follows 
a  fortiori ;  I  beg  leave  to  deny  that  consequence,  for  I  take  the  rule 
with  respect  to  all  special  authorities  to  be  directly  the  reverse.  They 
are  always  strictly  confined  to  the  letter ;  and  when  I  see  therefore, 
that  a  special  power  in  any  single  case  only  has  been  permitted  to  a 
person,  who  in  no  other  instance  is  known  or  recorded  by  the  common 
law  as  a  magistrate,  I  have  no  right  to  enlarge  his  authority  one  step 
beyond  that  case.  Consider  how  strange  it  would  sound,  if  I  should 
declare  at  once,  that  every  privy  counsellor  without  exception  is  in- 
vested with  a  power  to  commit  in  all  offences  without  exception  from 
high  treason  down  to  trespass,  when  it  is  clear  that  he  is  not  a  con- 
servator. It  might  be  said  of  me,  '  he  should  have  explained  himself 
a  little  more  clearly,  and  told  us  where  he  had  found  the  description  of 
so  singular  a  magistrate,  who  being  no  conservator  was  yet  in  the 
nature  of  a  conservator.' 
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I  have  now  finished  all  I  have  to  say  upon  this  head ;  and  am 
satisfied,  that  the  secretary  of  state  hath  assumed  this  power  as  a 
transfer,  I  know  not  how,  of  the  royal  authority  to  himself ;  and  that 
the  common  law  of  England  knows  no  such  magistrate.  At  the  same 
time  I  declare,  wherein  my  brothers  do  all  agree  with  me,  that  we  are 
bound  to  adhere  to  the  determination  of  the  Queen  against  Derby, 
and  the  King  against  Earbury ;  and  I  have  no  right  to  overturn  those 
decisions,  even  though  it  should  be  admitted,  that  the  practise,  which 
has  subsisted  since  the  Revolution,  had  been  erroneous  in  its  com- 
mencement. .  .  . 

And  now  give  me  leave  to  ask  one  question.  Will  the  secretary  of 
state  be  classed  with  the  higher  or  the  lower  conservator  1  If  with 
the  higher,  such  as  the  king,  the  chancellor,  etc.  he  is  too  much  above 
the  justice  to  be  within  the  equity.  If  with  the  lower,  he  is  too 
much  below  him.  And  as  to  the  sheriff  and  the  coroner,  they  cannot 
be  within  the  law ;  because  they  never  grant  such  warrants  as  these. 
So  that  at  last,  upon  considering  all  the  conservators,  there  is  not  one 
who  does  not  stand  most  evidently  excluded,  unless  the  secretary  of 
state  himself  shall  be  excepted. 

But  if  there  wanted  arguments,  to  confute  this  pretension,  the 
construction  that  has  prevailed  upon  the  seventh  of  James  the  First, 
would  decide  the  point.  That  is  an  act  of  like  kind  to  relieve  justices 
of  the  peace,  mayors,  constables,  and  certain  other  officers,  in  trouble- 
some actions  brought  against  them  for  the  legal  execution  of  their 
offices ;  who  are  enabled  by  that  act  to  plead  the  general  issue.  Now 
that  law  has  been  taken  so  strictly,  that  neither  church-wardens,  nor 
overseers,  were  held  to  be  within  the  equity  of  the  word  'constables,' 
although  they  were  clearly  officers,  and  acted  under  the  justice's 
warrants.  Why  1  Because  that  act,  being  made  to  change  the  course 
of  the  common  law,  could  not  be  extended  beyond  the  letter.  If 
then  that  privilege  of  giving  the  special  matter  in  evidence  upon  the 
general  issue  is  contrary  to  the  common  law,  how  much  more  substan- 
tially is  this  act  an  innovation  of  the  common  law,  which  indemnifies 
the  officer  upon  the  production  of  the  warrant,  and  deprives  the 
subject  of  his  right  of  action? 

It  is  impossible,  that  two  acts  of  parliament  can  be  more  nearly 
allied  or  connected  with  one  another,  than  that  of  24  George  2,  and 
the  7th  of  James  1.  The  objects  in  both  are  the  same,  and  the 
remedies  are  similar  in  both,  each  of  them  changing  the  common  law 
for  the  benefit  of  the  parties  concerned.  The  one,  in  truth,  is  the 
sequel  or  second  part  of  the  other.  The  first  not  being  an  adequate 
remedy  in  case  of  the  several  persons  therein  mentioned,  the  second 
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is  added  to  complete  the  work,  and  to  make  them  as  secure  as  they 
ought  to  be  made,  from  the  nature  of  the  case.  If  by  a  contrary 
construction  any  person  should  be  admitted  into  the  last  that  are  not 
included  in  that  first,  the  person,  whoever  he  is,  will  be  without  the 
privilege  of  pleading  the  general  issue,  and  giving  the  special  matter 
in  evidence,  which  the  latter  would  have  certainly  given  by  express 
words,  if  the  parliament  could  have  imagined  he  was  not  comprised 
in  the  first. 

Upon  the  whole,  we  are  all  of  opinion,  that  neither  secretary 
of  state,  nor  the  messenger,  are  within  the  meaning  of  this  act  of 
parliament.  .  .  . 

I  come  in  my  last  place  to  the  point,  which  is  made  by  the 
justification ;  for  the  defendants,  having  failed  in  the  attempt  made 
to  protect  themselves  by  the  statute  of  the  24th  of  Geo.  2,  are  under 
a  necessity  to  maintain  the  legality  of  the  warrants,  under  which  they 
have  acted,  and  to  shew  that  the  secretary  of  state  in  the  instance 
now  before  us,  had  a  jurisdiction  to  seize  the  defendant's  papers.  If 
he  had  no  such  jurisdiction,  the  law  is  clear  that  the  officers  are  as 
much  responsible  for  the  trespass  as  their  superior. 

This,  though  it  is  not  the  most  difficult,  is  the  most  interesting 
question  in  the  cause ;  because  if  this  point  should  be  determined  in 
favour  of  the  jurisdiction,  the  secret  cabinets  and  bureaus  of  every 
subject  in  this  kingdom  will  be  thrown  open  to  the  search  and 
inspection  of  a  messenger,  whenever  the  secretary  of  state  shall  think 
fit  to  charge,  or  even  to  suspect,  a  person  to  be  the  author,  printer, 
or  publisher  of  a  seditious  libel. 

The  messenger,  under  this  warrant,  is  commanded  to  seize  the 
person  described,  and  to  bring  him  with  his  papers  to  be  examined 
before  the  secretary  of  state.  In  consequence  of  this,  the  house 
must  be  searched ;  the  lock  and  doors  of  every  room,  box,  or  trunk 
must  be  broken  open ;  all  the  papers  and  books  without  exception, 
if  the  warrant  be  executed  according  to  its  tenor,  must  be  seized  and 
carried  away;  for  it  is  observable  that  nothing  is  left  either  to  the 
discretion  or  to  the  humanity  of  the  officer. 

This  power  so  assumed  by  the  secretary  of  state  is  an  execution 
upon  all  the  party's  papers,  in  the  first  instance.  His  house  is 
rifled;  his  most  valuable  secrets  are  taken  out  of  his  possession, 
before  the  paper  for  which  he  is  charged  is  found  to  be  criminal 
by  any  competent  jurisdiction,  and  before  he  is  convicted  either  of 
writing,  publishing  or  being  concerned  in  the  paper. 

This  power,  so  claimed  by  the  secretary  of  state,  is  not  supported 
by  one  single  citation  from  any  law  book  extant.  It  is  claimed  by 
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no  other  magistrate  in  this  kingdom  but  himself :  the  great  executive 
hand  of  criminal  justice,  the  lord  chief  justice  of  the  court  of  the 
King's-bench,  chief  justice  Scroggs  excepted,  never  having  assumed 
this  authority. 

The  arguments,  which  the  defendant's  counsel  have  thought  fit  to 
urge  in  support  of  this  practice,  are  of  this  kind. 

That  such  warrants  have  issued  frequently  since  the  Revolution, 
which  practice  has  been  found  by  the  special  verdict ;  though  I  must 
observe,  that  the  defendants  have  no  right  to  avail  themselves  of 
that  finding,  because  no  such  practice  is  averred  in  their  justification. 

That  the  case  of  the  warrants  bears  a  resemblance  to  the  case  of 
search  for  stolen  goods. 

They  say  too,  that  they  have  been  executed  without  resistance 
upon  many  printers,  booksellers,  and  authors,  who  have  quietly  sub- 
mitted to  their  authority ;  that  no  action  hath  hitherto  been  brought 
to  try  the  right ;  and  that  although  they  have  been  often  read  upon 
the  returns  of  Habeas  Corpus,  yet  no  court  of  justice  has  ever 
declared  them  illegal. 

And  it  is  further  insisted,  that  this  power  is  essential  to  govern- 
ment, and  the  only  means  of  quieting  clamours  and  sedition. 

These  arguments,  if  they  can  be  called  arguments,  shall  be  all 
taken  notice  of ;  because  upon  this  question  I  am  desirous  of  removing 
every  colour  or  plausibility. 

Before  I  state  the  question,  it  will  be  necessary  to  describe  the 
power  claimed  by  this  warrant  in  its  full  extent. 

If  honestly  exerted,  it  is  a  power  to  seize  that  man's  papers,  who 
is  charged  upon  oath  to  be  the  author  or  publisher  of  a  seditious 
libel ;  if  oppressively,  it  acts  against  every  man,  who  is  so  described 
in  the  warrant,  although  he  be  innocent. 

It  is  executed  against  the  party,  before  he  is  heard  or  even  sum- 
moned ;  and  the  information,  as  well  as  the  informers,  is  unknown. 

It  is  executed  by  messengers  with  or  without  a  constable  (for  it 
can  never  be  pretended,  that  such  is  necessary  in  point  of  law)  in  the 
presence  or  absence  of  the  party,  as  the  messengers  shall  think  fit, 
and  without  a  witness  to  testify  what  passes  at  the  time  of  the 
transaction ;  so  that  when  the  papers  are  gone,  as  the  only  witnesses 
are  the  trespassers,  the  party  injured  is  left  without  proof. 

If  this  injury  falls  upon  an  innocent  person,  he  is  as  destitute  of 
remedy  as  the  guilty :  and  the  whole  transaction  is  so  guarded  against 
discovery,  that  if  the  officer  should  be  disposed  to  carry  off  a  bank- 
bill,  he  may  do  it  with  impunity,  since  there  is  no  man  capable  of 
proving  either  the  taker  or  the  thing  taken. 
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It  must  not  be  here  forgot,  that  no  subject  whatsoever  is  privileged 
from  this  search ;  because  both  Houses  of  Parliament  have  resolved, 
that  there  is  no  privilege  in  the  case  of  a  seditious  libel. 

Nor  is  there  pretence  to  say,  that  the  word  'papers'  here  mentioned 
ought  in  point  of  law  to  be  restrained  to  the  libellous  papers  only. 
The  word  is  general,  and  there  is  nothing  in  the  warrant  to  confine 
it;  nay,  I  am  able  to  affirm  that  it  has  been  upon  a  late  occasion 
executed  in  its  utmost  latitude :  for  in  the  case  of  Wilkes  against 
Wood,  when  the  messengers  hesitated  about  taking  all  the  manu- 
scripts, and  sent  to  the  secretary  of  state  for  more  express  orders  for 
that  purpose,  the  answer  was,  "  that  all  must  be  taken,  manuscripts 
and  all."  Accordingly,  all  was  taken,  and  Mr.  Wilkes'  private  pocket- 
book  filled  up  the  mouth  of  the  sack. 

I  was  likewise  told  in  the  same  cause  by  one  of  the  most  ex- 
perienced messengers,  that  he  held  himself  bound  by  his  oath  to  pay 
an  implicit  obedience  to  the  commands  of  the  secretary  of  state; 
that  in  common  cases  he  was  contented  to  seize  the  printed  impres- 
sions of  the  papers  mentioned  in  the  warrant ;  but  when  he  received 
directions  to  search  further,  or  to  make  a  more  general  seizure,  his 
rule  was  to  sweep  all  The  practice  has  been  correspondent  to  the 
warrant. 

Such  is  the  power,  and  therefore  one  should  naturally  expect  that 
the  law  to  warrant  it  should  be  clear  in  proportion  as  the  power  is 
exorbitant. 

If  it  is  law  it  will  be  found  in  our  books.  If  it  is  not  to  be  found 
there,  it  is  not  law. 

The  great  end,  for  which  men  entered  into  society,  was  to  secure 
their  property.  That  right  is  preserved  sacred  and  incommunicable 
in  all  instances,  where  it  has  not  been  taken  away  or  abridged  by 
some  public  law  for  the  good  of  the  whole.  The  cases  where  this 
right  of  property  is  set  aside  by  positive  law,  are  various.  Distresses, 
executions,  forfeitures,  taxes,  etc.,  are  all  of  this  description,  wherein 
every  man  by  common  consent  gives  up  that  right,  for  the  sake  of 
justice  and  the  general  good.  By  the  laws  of  England,  every  invasion 
of  private  property,  be  it  ever  so  minute,  is  a  trespass.  No  man  can 
set  his  foot  upon  my  ground  without  my  licence,  but  he  is  liable  to 
an  action,  though  the  damage  be  nothing ;  which  is  proved  by  every 
declaration  in  trespass,  where  the  defendant  is  called  upon  to  answer 
for  bruising  the  grass,  and  even  treading  upon  the  soil.  If  he  admits 
the  fact,  he  is  bound  to  shew  by  way  of  justification,  that  some 
positive  law  has  empowered  or  excused  him.  The  justification  is 
submitted  to  the  judges,  who  are  to  look  into  the  books ;  and  if  such 
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a  justification  can  be  maintained  by  the  text  of  the  statute  law,  or  by 
the  principles  of  common  law.  If  no  such  excuse  can  be  found 
or  produced,  the  silence  of  the  books  is  an  authority  against  the 
defendant,  and  the  plaintiff  must  have  judgement. 

According  to  this  reasoning,  it  is  now  incumbent  upon  the  de- 
fendants to  shew  the  law,  by  which  this  seizure  is  warranted.  If 
that  cannot  be  done,  it  is  a  trespass.  .  .  . 

What  would  the  parliament  say,  if  the  judges  should  take  upon 
themselves  to  mould  an  unlawful  power  into  a  convenient  authority, 
by  new  restrictions  1  That  would  be,  not  judgement,  but  legislation. 

I  come  now  to  the  practice  since  the  Revolution,  which  has  been 
strongly  urged,  with  this  emphatical  addition,  that  an  usage  tolerated 
from  the  sera  of  liberty,  and  continued  downwards  to  this  time 
through  the  best  ages  of  the  constitution,  must  necessarily  have  a 
legal  commencement.  Now,  though  that  pretence  can  have  no  place 
in  the  question  made  by  this  plea,  because  no  such  practice  is  there 
alleged ;  yet  I  will  permit  the  defendant  for  the  present  to  borrow  a 
fact  from  the  special  verdict,  for  the  sake  of  giving  it  an  answer. 

If  the  practice  began  then,  it  began  too  late  to  be  law  now.  If  it 
was  more  ancient  the  Revolution  is  not  to  answer  for  it ;  and  I  could 
have  wished,  that  upon  this  occasion  the  Revolution  had  not  been 
considered  as  the  only  basis  of  our  liberty. 

The  Revolution  restored  this  constitution  to  its  first  principles. 
It  did  no  more.  It  did  not  enlarge  the  liberty  of  the  subject ;  but 
gave  it  a  better  security.  It  neither  widened  nor  contracted  the 
foundation,  but  repaired,  and  perhaps  added  a  buttress  or  two  to 
the  fabric ;  and  if  any  minister  of  state  has  since  deviated  from  the 
principles  at  that  time  recognized,  all  that  I  can  say  is,  that,  so  far 
from  being  sanctioned,  they  are  condemned  by  the  Revolution. 

With  respect  to  the  practice  itself,  if  it  goes  no  higher,  every  lawyer 
will  tell  you,  it  is  much  too  modern  to  be  evidence  of  the  common 
law ;  and  if  it  should  be  added  that  these  warrants  ought  to  acquire 
some  strength  by  the  silence  of  those  courts,  which  have  heard 
them  read  so  often  upon  returns  without  censure  or  animadversion, 
I  am  able  to  borrow  my  answer  to  that  pretence  from  the  Court  of 
King's-bench,  which  lately  declared  with  great  unanimity  in  the  Case 
of  General  Warrants,  that  as  no  objection  was  taken  to  them  upon 
the  returns,  and  the  matter  passed  sub  silentio,  the  precedents  were  of 
no  weight.  I  most  heartily  concur  in  that  opinion ;  and  the  reason 
is  more  pertinent  here,  because  the  Court  had  no  authority  in  the 
present  case  to  determine  against  the  seizure  of  papers,  which  was  not 
before  them ;  whereas  in  the  other  they  might,  if  they  had  thought 
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fit,  have  declared  the  warrant  void,  and  discharged  the  prisoner 
ex  officio. 

This  is  the  first  instance  I  have  met  with,  where  the  ancient 
immemorable  law  of  the  land,  in  a  public  manner,  was  attempted  to 
be  proved  by  the  practice  of  a  private  office. 

The  names  and  rights  of  public  magistrates,  their  power  and  forms 
of  proceeding  as  they  are  settled  by  law,  have  been  long  since  written, 
and  are  to  be  found  in  books  and  records.  Private  customs  indeed 
are  still  to  be  sought  from  private  tradition.  But  whoever  conceived 
a  notion,  that  any  part  of  the  public  law  could  be  buried  in  the 
obscure  practice  of  a  particular  person? 

To  search,  seize,  and  carry  away  all  the  papers  of  the  subject  upon 
the  first  warrant :  that  such  a  right  should  have  existed  from  the 
time  whereof  the  memory  of  man  runneth  not  to  the  contrary,  and 
never  yet  have  found  a  place  in  any  book  of  law,  is  incredible.  But 
if  so  strange  a  thing  could  be  supposed,  I  do  not  see  how  we  could 
declare  the  law  upon  such  evidence. 

But  it  is  still  insisted  that  there  has  been  a  general  submission,  and 
no  action  brought  to  try  the  right. 

I  answer,  there  has  been  a  submission  of  guilt  and  poverty  to 
power  and  the  terror  of  punishment.  But  it  would  be  strange 
doctrine  to  assert  that  all  the  people  of  this  land  are  bound  to 
acknowledge  that  to  be  universal  law,  which  a  few  criminal  book- 
sellers have  been  afraid  to  dispute.  .  .  . 

It  was  very  evident,  that  the  S  tar-Chamber,  how  soon  after  the 
invention  of  printing  I  know  not,  took  to  itself  the  jurisdiction  over 
public  libels,  which  soon  grew  to  be  the  peculiar  business  of  that 
court.  Not  that  the  courts  of  Westminster-hall  wanted  the  power  of 
holding  pleas  in  those  cases;  but  the  Attorney-general  for  good 
reasons  chose  rather  to  proceed  there ;  which  is  the  reason,  why  we 
have  no  cases  of  libels  in  the  King's-bench  before  the  Restoration. 

The  Star-chamber  from  this  jurisdiction  presently  usurped  a  general 
superintendance  over  the  press,  and  exercised  a  legislative  power  in 
all  matters  relating  to  the  subject.  They  appointed  licencers ;  they 
prohibited  books ;  they  inflicted  penalties ;  and  they  dignified  one  of 
their  officers  with  the  name  of  the  messenger  of  the  press,  and  among 
other  things  enacted  this  warrant  of  search. 

After  that  court  was  abolished,  the  press  became  free,  but  enjoyed 
its  liberty  not  above  two  or  three  years;  for  the  Long  Parliament 
thought  fit  to  restrain  it  again  by  ordinance.  Whilst  the  press  is 
free,  I  am  afraid  it  will  always  be  licentious,  and  all  governments 
have  an  aversion  to  libels.  This  parliament,  therefore,  did  by 
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ordinance  restore  the  Star-Chamber  practice;  they  recalled  the  licences, 
and  sent  forth  again  the  messenger.  It  was  against  the  ordinance, 
that  Milton  wrote  that  famous  pamphlet  called  Areopagitica.  Upon 
the  Restoration,  the  press  was  free  once  more,  till  the  13th  and  14th 
of  Charles  2,  when  the  Licensing  Act  passed,  which  for  the  first  time 
gave  the  secretary  of  state  a  power  to  issue  search  warrants :  but 
these  warrants  were  neither  so  oppressive,  nor  so  inconvenient  as  the 
present.  The  right  to  enquire  into  the  licence  was  the  pretence  of 
making  the  searches ;  and  if  during  the  search  any  suspected  libels 
were  found,  they  and  they  only  could  be  seized. 

This  act  expired  on  the  32nd  year  of  that  reign,  or  thereabouts. 
It  was  revived  again  in  the  1st  year  of  king  James  2,  and  remained 
in  force  till  the  5th  of  King  William,  after  one  of  his  parliaments 
had  continued  it  for  a  year  beyond  its  expiration. 

I  do  very  much  suspect,  that  the  present  warrant  took  its  rise  from 
these  search-warrants,  that  I  have  been  describing;  nothing  being 
easier  to  account  for  than  this  engraf tment ;  the  difference  between 
them  being  no  more  than  this  that  the  apprehension  of  the  person 
in  the  first  was  to  follow  the  seizure  of  the  papers,  but  the  seizure  of 
the  papers  in  the  latter  was  to  follow  the  apprehension  of  the  person. 
The  same  evidence  would  serve  equally  for  both  purposes.  If  it  was 
charged  for  printing  or  publishing,  that  was  sufficient  for  either  of 
the  warrants.  Only  this  material  difference  must  always  be  observed 
between  them,  that  the  search-warrant  only  carried  off  the  criminal 
papers,  whereas  this  seizes  all. 

When  the  Licensing  Act  expired  at  the  close  of  King  Charles  2's 
reign,  the  twelve  judges  were  assembled  at  the  king's  command,  to 
discover  whether  the  press  might  not  be  as  effectually  restrained  by 
the  common  law  as  it  had  been  by  that  statute. 

I  cannot  help  observing  in  this  place,  that  if  the  secretary  of  state 
was  still  invested  with  a  power  of  issuing  this  warrant,  there  was  no 
occasion  for  the  application  to  the  judges :  for  though  he  could  not 
issue  the  general  search-warrant,  yet  upon  the  least  rumour  of  a 
libel  he  might  have  done  more,  and  seized  everything.  But  that  was 
not  thought  of,  and  therefore  the  judges  met  and  resolved : 

First,  that  it  was  criminal  at  common  law,  not  only  to  write  public 
seditious  papers  and  false  news ;  but  likewise  to  publish  any  news 
without  a  licence  from  the  king,  though  it  was  true  and  innocent. 

Secondly,  that  libels  were  seizable.  This  is  to  be  found  in  the 
State  Trials ;  and  because  it  is  a  curiosity,  I  will  recite  the  passage 
at  large.  .  .  . 

(Lord  Camden  here  quoted  the  judgment  of  Chief  Justice  Scroggs  in 
the  case  of  Harris,  which  is  cited  on  p.  241.) 
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These  are  the  opinions  of  all  the  twelve  judges  of  England;  a 
great  and  reverend  authority. 

Can  the  twelve  judges  extrajudicially  make  a  thing  law  to  bind 
the  kingdom  by  a  declaration  that  such  is  their  opinion  1 — I  say  No. 
— It  is  a  matter  of  impeachment  for  any  judge  to  affirm  it.  There 
must  be  an  antecedent  principle  or  authority,  from  whence  this 
opinion  may  be  fairly  collected;  otherwise  the  opinion  is  null,  and 
nothing  but  ignorances  can  excuse  the  judge  that  subscribed  it.  Out 
of  this  doctrine  sprang  the  famous  general  search-warrant,  that  was 
condemned  by  the  House  of  Commons ;  and  it  was  not  unreasonable 
to  suppose,  that  the  form  of  it  was  settled  by  the  twelve  judges  that 
subscribed  the  opinion. 

The  deduction  from  the  opinion  to  the  warrant  is  obvious.  If  you 
can  seize  a  libel,  you  may  search  for  it :  if  search  is  legal,  a  warrant 
to  authorize  that  search  is  likewise  legal :  if  any  magistrate  can  issue 
such  a  warrant,  the  chief  justice  of  the  King's-bench  may  clearly 
do  it. 

It  falls  here  naturally  in  my  way  to  ask,  whether  there  be  any 
authority  besides  this  opinion  of  these  twelve  judges  to  say,  that 
libels  may  be  seized  1  If  they  may,  I  am  afraid  that  all  the  incon- 
veniences of  a  general  seizure  will  follow  upon  a  right  allowed  to 
seize  a  part.  The  search  in  such  cases  will  be  general,  and  every 
house  will  fall  under  the  power  of  a  secretary  of  state  to  be  rum- 
maged before  proper  conviction. — Consider  for  a  while  how  the  law 
of  libels  now  stands. 

Lord  Chief  Justice  Holt  and  the  Court  of  the  King's-bench  have 
resolved  in  the  King  and  Sear,  that  he  who  writes  a  libel,  though  he 
neither  composes  it  nor  publishes,  is  criminal. 

In  the  5th  Report,  125,  lord  Coke  cites  it  in  the  Star  Chamber, 
that  if  a  libel  concerns  a  public  person,  he  that  hath  it  in  his  custody 
ought  immediately  to  deliver  it  to  a  magistrate,  that  the  author  may 
be  found  out. 

In  the  case  of  Lake  and  Hutton,  Hobart  252,  it  is  observed,  that  a 
libel,  though  the  contents  are  true  is  not  to  be  justified;  but  the 
right  way  is  to  discover  it  to  some  magistrate  or  other,  that  they  may 
have  cognizance  of  the  cause. 

In  1st  Ventrio  31,  it  is  said,  that  the  having  a  libel,  and  not  dis- 
covering it  to  a  magistrate,  was  only  punishable  in  the  Star 
Chamber,  unless  the  party  maliciously  publish  it.  But  the  Court 
corrected  this  doctrine  in  the  King  and  Hear,  where  it  said,  though 
he  never  published  it,  yet  his  having  it  in  readiness  for  that  purpose, 
if  any  occasion  should  happen,  is  highly  criminal :  and  though  he 
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might  design  to  keep  it  private,  yet  after  his  death  it  might  fall  into 
such  hands  as  might  be  injurious  to  the  government;  and  therefore 
men  ought  not  to  be  allowed  to  have  such  evil  instruments  in  their 
keeping.  Carthew  409.  In  Salkeld's  report  of  the  same  case,  Holt 
chief  justice  says,  if  a  libel  be  publicly  known  a  written  copy  of  it  is 
evidence  of  a  publication.  Salk.  418. 

If  all  this  be  law,  and  I  have  no  right  at  present  to  deny  it,  when- 
ever a  favourite  libel  is  published  (and  these  compositions  are  apt  to 
be  favourites)  the  whole  kingdom  in  a  month  or  two  becomes 
criminal,  and  it  would  be  difficult  to  find  one  innocent  jury  amongst 
so  many  millions  of  offenders. 

I  can  find  no  other  authority  to  justify  the  seizure  of  a  libel,  than 
that  of  Scroggs  and  his  brethren. 

If  the  power  of  search  is  to  follow  the  right  of  seizure,  everybody 
sees  the  consequence.  He  that  has  it  or  has  had  it  in  his  custody  ; 
he  that  has  published,  copied,  or  maliciously  reported  it,  may  fairly 
be  under  a  reasonable  suspicion  of  having  the  thing  in  his  custody, 
and  consequently  become  the  object  of  the  search-warrant.  If  libels 
may  be  seized,  it  ought  to  be  laid  down  with  precision,  when,  where, 
upon  what  charge,  against  whom,  by  what  magistrate,  and  in  what 
state  of  the  prosecution.  All  these  particulars  must  be  explained 
and  proved  to  be  law,  before  this  general  proposition  can  be 
established. 

As  therefore  no  authority  in  our  books  can  be  produced  to  support 
such  a  doctrine,  and  so  many  Star  Chamber  devices,  ordinances,  and 
acts  have  been  thought  necessary  to  establish  a  power  of  search, 
I  cannot  be  persuaded,  that  such  a  power  can  be  justified  by  the 
common  law. 

I  have  now  done  with  the  argument,  which  has  endeavoured  to 
support  this  warrant  by  the  practice  since  the  Revolution. 

It  is  then  said,  that  it  is  necessary  for  the  ends  of  Government  to 
lodge  such  a  power  with  a  state  officer;  and  that  it  is  better  to 
prevent  the  publication  before  than  to  punish  the  offender  afterwards. 
I  answer,  that  if  the  legislature  be  of  that  opinion  they  will  revive 
the  Licensing  Act.  But  if  they  have  not  done  that,  I  conceive  they 
are  not  of  that  opinion.  And  with  respect  to  the  argument  of  state 
necessity,  or  a  distinction  which  has  been  aimed  at  between  state 
offences  and  others,  the  common  law  does  not  understand  that  kind 
of  reasoning,  nor  do  our  books  take  notice  of  any  such  distinctions. 

Sergeant  Ashley  was  committed  to  the  Tower  in  the  3rd  of 
Charles  1st,  by  the  House  of  Lords  only  for  asserting  in  argument, 
that  there  was  a  '  law  of  state '  different  from  the  common  law ;  and 
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the  Ship-Money  judges  were  impeached  for  holding,  first,  that  state- 
necessity  would  justify  the  raising  money  without  consent  of  parlia- 
ment ;  and  secondly,  that  the  king  was  judge  of  that  necessity. 

If  the  king  himself  has  no  power  to  declare  when  the  law  ought  to 
be  violated  for  reason  of  state,  I  am  sure  we  his  judges  have  no  such 
prerogative. 

Lastly,  it  is  urged  as  an  argument  of  utility,  that  such  a  search  is 
a  means  of  detecting  offenders  by  discovering  evidence.  I  wish  some 
cases  had  been  shown,  where  the  law  forceth  evidence  out  of  the 
owner's  custody  by  process.  There  is  no  process  against  papers  in 
civil  causes.  It  has  been  often  tried,  but  never  prevailed.  Nay, 
where  the  adversary  has  by  force  or  fraud  got  possession  of  your 
own  proper  evidence,  there  is  no  way  to  get  it  back  but  by  action. 

In  the  criminal  law  such  a  proceeding  was  never  heard  of;  and 
yet  there  are  some  crimes,  such  for  instance  as  murder,  rape,  robbery, 
and  house-breaking,  to  say  nothing  of  forgery  and  perjury,  that  are 
more  atrocious  than  libelling.  But  our  law  has  provided  no  paper- 
search  in  these  cases  to  help  forward  the  conviction. 

Whether  this  proceedeth  from  the  gentleness  of  the  law  towards 
criminals,  or  from  a  consideration  that  such  a  power  would  be  more 
pernicious  to  the  innocent  than  useful  to  the  public,  I  will  not  say. 

It  is  very  certain,  that  the  law  obligeth  no  man  to  accuse  himself ; 
because  the  necessary  means  of  compelling  self-accusation,  falling 
upon  the  innocent  as  well  as  the  guilty,  would  be  both  cruel  and 
unjust;  and  it  should  seem  that  search  for  evidence  is  disallowed 
upon  the  same  principle.  There  too  the  innocent  would  be  con- 
founded with  the  guilty. 

Observe  the  wisdom  as  well  as  the  mercy  of  the  law.  The  strongest 
evidence  before  a  trial,  being  only  ex  parte,  is  but  suspicion;  it  is 
not  proof.  Weak  evidence  is  a  ground  of  suspicion,  though  in  a 
lower  degree ;  and  if  suspicion  at  large  should  be  a  ground  of  search, 
especially  in  the  case  of  libels,  whose  house  would  be  safe  1 

If,  however,  a  right  of  search  for  the  sake  of  discovering  evidence 
ought  in  any  case  to  be  allowed,  this  crime  above  all  others  ought  to 
be  excepted,  as  wanting  such  a  discovery  less  than  any  other.  It  is 
committed  in  open  daylight,  and  in  the  face  of  the  world ;  every  act 
of  publication  makes  new  proof ;  and  the  solicitor  of  the  treasury,  if 
he  pleases,  may  be  the  witness  himself. 

The  messenger  of  the  press,  by  the  very  constitution  of  his  office, 
is  directed  to  purchase  every  libel  that  comes  forth,  in  order  to  be  a 
witness. 

Nay,  if  the  vengeance  of  government  requires  a  production  of  the 
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author,  it  is  hardly  possible  for  him  to  escape  the  impeachment  of  the 
printer,  who  is  sure  to  seal  his  own  pardon  by  the  discovery.  But 
suppose  he  should  happen  to  be  obstinate,  yet  the  publication  is 
stopped,  and  the  offence  punished.  By  this  means  the  law  is  satisfied, 
and  the  public 'secured. 

Before  I  conclude,  I  desire  not  to  be  understood  as  an  advocate  for 
libels.  All  civilized  governments  have  punished  calumny  with 
severity;  and  with  reason;  for  these  compositions  debauch  the 
manners  of  the  people ;  they  excite  a  spirit  of  disobedience,  and 
enervate  the  authority  of  government ;  they  provoke  and  excite  the 
passions  of  the  people  against  their  rulers,  and  the  rulers  oftentimes 
against  the  people. 

After  this  description,  I  shall  hardly  be  considered  as  a  favourer  of 
these  pernicious  productions.  I  will  always  set  my  face  against 
them,  when  they  come  before  me;  and  shall  recommend  it  most 
warmly  to  the  jury  always  to  convict  when  the  proof  is  clear.  They 
will  do  well  to  consider,  that  unjust  acquittals  bring  an  odium 
upon  the  press  itself,  the  consequence  whereof  may  be  fatal  to 
liberty;  for  if  kings  and  great  men  cannot  obtain  justice  at  their 
hands  by  the  ordinary  course  of  law,  they  may  at  last  be  provoked  to 
restrain  that  press,  which  the  juries  of  their  country  refuse  to 
regulate.  When  licentiousness  is  tolerated,  liberty  is  in  the  utmost 
danger ;  because  tyranny,  bad  as  it  is,  is  better  than  anarchy,  and  the 
worst  of  governments  is  more  tolerable  than  no  government  at  all. 

(S.T.  xix.  1044-1076.) 


XVII 

WILKES  AND  THE  MIDDLESEX    ELECTION 
1768-9. 

[In  1764  Wilkes  had  been  condemned  in  the  Court  of  King's  Bench  by 
default  to  outlawry  for  "a  false,  malicious,  and  scandalous  libel."  He  re- 
mained abroad  till  February,  1768,  when  he  returned  to  stand  for  the  city 
of  London.  Defeated  there,  he  stood  for  Middlesex  and  was  elected.  The 
sentence  of  outlawry  was  quashed  on  technical  grounds,  but  on  the  original 
charge  of  libel  he  was  fined  £1,000  and  sentenced  to  imprisonment  for 
twenty-two  months.  In  November  he  petitioned  the  House  of  Commons, 
claiming  his  privileges  against  further  imprisonment.  The  claim  was  dis- 
allowed, and  on  February  17,  1769,  he  was  expelled  the  House,  and  a  new 
writ  for  Middlesex  issued.  Wilkes  was  elected  unopposed  a  second  time, 
and  a  second  time  a  new  writ  was  issued  ;  Wilkes  stood  a  third  time  and 
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a  third  time  was  elected.  Col.  Luttrell,  the  ministerial  candidate,  who  had 
been  defeated  by  1043  to  296  votes,  was  then,  in  spite  of  a  petition  against 
his  return,  declared  to  be  the  true  member  for  Middlesex,  and  accordingly 
took  his  seat.  In  1774  Wilkes  was  again  returned  for  Middlesex  and  was 
allowed  to  sit  unquestioned.  Finally  in  1782,  under  the  Eockingham 
Government,  the  resolutions  of  1769  were  by  vote  expunged  from  the 
Commons  Journals.  The  excerpts  give  :  (1)  the  resolutions  of  1769  ;  (2) 
a  Protest  of  dissentient  Peers  which  summarises  the  arguments  of  the 
opposition ;  and  (3)  the  resolution  of  the  Commons  in  1782.  For  the 
whole  question  see  The  Letters  of  Junius;  Grafton's  Autobiography  (ed. 
Anson) ;  Parlt.  History,  xvi.,  especially  Chatham's  speech,  657  et  seq.j  Lecky, 
H.E.  hi.  ch.  x. ;  Anson,  L.C. ;  142-177;  May,  C.H.E.  ii.  ch.  vii ;  ib.  P.P. 
57-142  ;  The  Annual  Register  for  1769  (probably  written  by  Burke) ;  Rogers, 
P.L.  ii.  68,  99-110.] 


Ordered,  That  the  Deputy  Clerk  of  the  Crown  do  attend  this 
House  immediately,  with  the  Return  to  the  Writ  for  electing  a 
Knight  of  the  Shire  to  serve  in  this  present  Parliament  for  the 
County  of  Middlesex,  in  the  room  of  John  Wilkes,  Esquire,  expelled 
this  House. 

And  the  Deputy  Clerk  of  the  Crown  attending,  according  to 
order ; 

The  said  Writ  and  Return  were  read. 

A  Motion  was  made,  and  the  Question  being  proposed,  That  John 
Wilkes,  Esquire,  having  been,  in  this  Session  of  Parliament,  expelled 
this  House,  was,  and  is,  incapable  of  being  elected  a  Member  to  serve 
in  this  present  Parliament; 

The  House  was  moved,  That  the  entry  in  the  Journal  of  the 
House,  of  the  6th  Day  of  March,  1711,  in  relation  to  the  Proceedings 
of  the  House,  upon  the  Return  of  a  Burgess  to  serve  in  Parliament 
for  the  Borough  of  King's  Lynn  in  the  County  of  Norfolk,  in  the 
room  of  Robert  Walpole,  Esquire,  expelled  the  House,  might  be 
read. 

And  the  same  was  read  accordingly. 

The  House  was  also  moved ;  that  the  Resolution  of  the  House,  of 
Friday  the  3rd  Day  of  this  Instant  February,  relating  to  the  Ex- 
pulsion of  John  Wilkes,  Esquire,  then  a  Member  of  this  House, 
might  be  read. 

And  the  same  being  read  accordingly ; 

An  Amendment  was  proposed  to  be  made  to  the  Question,  by 
inserting  after  the  word  "House,"  these  Words,  "for  having  been 
the  Author  and  Publisher  of  what  this  House  hath  resolved  to  be 


332  CASES 

an  insolent,  scandalous,  and  seditious  Libel;  and  for  having  been 
convicted  in  the  Court  of  King's  Bench,  of  having  printed  and 
published  a  seditious  Libel,  and  three  obscene  and  impious  Libels; 
and  having,  by  the  Judgment  of  the  said  Court,  been  sentenced  to 
undergo  Twenty-two  months  Imprisonment,  and  being  in  Execution 
under  the  said  Judgment." 

And  the  Question  being  put,  That  those  Words  be  there  inserted  ; 
The  House  divided. 
The  Yeas  went  forth, 

Tellers  for  the  Yeas  {  f  J°S(fi  ^7'  f    }  102. 
I  Mr.  Nicholson  Calvert  :  I 

(  Mr.  Edward  Bayntun,  )  .. 
Tellers  for  the  Noes  <  Mr  Burrell  j  228. 

So  it  passed  in  the  Negative. 

Then  the  main  Question  being  put,  That  John  Wilkes,  Esquire, 
having  been,  in  this  Session  of  Parliament,  expelled  this  House, 
was,  and  is,  incapable  of  being  elected  a  Member  to  serve  in  this 
present  Parliament  ; 

The  House  divided. 

The  Yeas  went  forth. 

Tellers  for  the  Yeas 


{  ^d  Strange,  ) 
I  Mr.  Onslow  :    J 


(  Lord  John  Cavendish,  )  . 
TeUers  for  the  Noes  -{MrHothanL  }  89. 

So  it  was  resolved  in  the  Affirmative. 

A  Motion  being  made,  That  the  late  Election  of  a  Knight  of  the 
Shire  to  serve  in  this  present  Parliament  for  the  County  of  Middle- 
sex, is  a  void  Election  ; 

A  Member,  in  his  Place,  informed  the  House,  that  he  was  present 
at  the  last  Election  of  a  Knight  of  the  Shire  to  serve  in  this  present 
Parliament  for  the  said  County  ;  that  there  was  no  other  Candidate 
than  the  said  Mr.  Wilkes  ;  that  there  was  no  Poll  demanded  for  any 
other  Person,  nor  any  kind  of  Opposition  to  the  Election  of  the  said 
Mr.  Wilkes. 

Resolved,  That  the  late  Election  of  a  Knight  of  the  Shire  to 
serve  in  this  present  Parliament  for  the  County  of  Middlesex,  is  a 
void  Election. 

Ordered,  That  Mr.  Speaker  do  issue  his  Warrant  to  the  Clerk  of 
the  Crown,  to  make  out  a  new  Writ  for  the  Electing  a  Knight  of  the 
Shire  to  serve  in  this  present  Parliament  for  the  County  of  Middle- 
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sex,  in  the  room  of  John  Wilkes,  Esquire,  who  is  adjudged  incapable 
of  being  elected  a  Member  to  serve  in  this  present  Parliament,  and 
whose  Election  for  the  said  County  has  been  declared  void. 
(C.J.  xxxii.  228.) 

Then  the  Question  being  put,  That  Henry  Lawes  Luttrell,  Esquire, 
ought  to  have  been  returned  a  Knight  of  the  Shire  to  serve  in  this 
present  Parliament  for  the  County  of  Middlesex  : 

The  House  divided. 

The  Yeas  went  forth.     [The  votes  were  197-143.] 

So  it  was  resolved  in  the  affirmative. 

Ordered,  That  the  Deputy  Clerk  of  the  Crown  do  amend  the 
Return  for  the  County  of  Middlesex,  by  rasing  out  the  name  John 
Wilkes  Esquire,  and  inserting  the  name  of  Henry  Lawes  Luttrell 
Esquire,  instead  thereof. 

And  the  Deputy  Clerk  of  the  Crown,  attending  according  to  order, 
amended  the  said  Return  accordingly. 

(C.J.  April  15, 1769.) 

And  a  Motion  being  made,  and  the  Question  being  put,  That  Henry 
Laices  Luttrell,  Esquire,  is  duly  Elected  a  Knight  of  the  Shire  to 
serve  in  this  present  Parliament  for  the  County  of  Middlesex  ; 

The  House  Divided. 

The  Noes  went  forth.     [Votes  221-152]. 
So  it  was  resolved  in  the  affirmative. 
(C.J.  May  8,  1769.) 

II 
THE  LORDS'  PROTEST 

1st,  Because  the  resolution1  proposed  was  in  our  judgment  highly 
necessary  to  lay  the  foundation  of  a  proceeding  which  might  tend  to 
quiet  the  minds  of  the  people,  by  doing  them  justice,  at  a  time  when 
the  decision  of  the  other  House,  which  appears  to  us  inconsistent 
with  the  principles  of  the  Constitution,  and  irreconcileable  to  the  law 
of  the  land,  has  spread  so  universal  an  alarm,  and  produced  so  general 
a  discontent  throughout  the  kingdom. 

1  Moved  by  Lord  Rockingham,  "  that  the  House  of  Commons  in  the  exercise 
of  its  judicature  in  matters  of  election  is  bound  to  judge  according  to  the  law  of 
the  land,  and  the  known  and  established  custom  of  Parliament  which  is  part 
thereof."  Negatived  by  47-96.  This  resolution  had  already  been  moved  in  the 
Commons  by  Mr.  Dowdeswell  and  practically  defeated  by  an  amendment. 
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2ndly,  Because,  although  we  do  not  deny  that  the  determination 
on  the  right  to  a  seat  in  the  House  of  Commons  is  competent  to  the 
jurisdiction  of  that  House  alone,  yet,  when  to  this  is  added,  that 
whatever  they  in  the  exercise  of  that  jurisdiction  think  fit  to  declare 
to  be  law,  is  therefore  to  be  considered  as  law,  because  there  lies  no 
appeal,  we  conceive  ourselves  called  upon  to  give  that  proposition  the 
strongest  negative ;  for  if  admitted,  the  law  of  the  land  (by  which 
all  courts  of  judicature,  without  exception,  are  equally  bound  to 
proceed)  is  at  once  overturned,  and  resolved  into  the  will  and  pleasure 
of  a  majority  of  one  House  of  Parliament ;  who,  in  assuming  it, 
assume  a  power  to  over-rule  at  pleasure  the  fundamental  right  of 
election,  which  the  Constitution  has  placed  in  other  hands,  those  of 
their  constituents :  and  if  ever  this  pretended  power  should  come  to 
be  exercised  to  the  full  extent  of  the  principle,  the  House  will  be  no 
longer  a  representative  of  the  people,  but  a  separate  body  altogether 
independent  of  them,  self-existing  and  self-elected. 

3rdly,  Because  we  are  told  that  expulsion  implies  incapacity,  and 
the  proof  insisted  upon  is,  that  the  people  have  acquiesced  in  the 
principle  by  not  re-electing  persons  who  have  been  expelled;  we 
equally  deny  the  position  as  false,  and  reject  the  proof  offered  as  in 
no  way  supporting  the  position  to  which  it  is  applied.  We  are  sure 
the  doctrine  is  not  to  be  found  in  any  statute  or  lawbook,  nor  in  the 
Journals  of  the  House  of  Commons,  Neither  is  it  consonant  with  any 
just  or  known  analogy  of  law.  And  as  not  re-electing  would  at  most 
but  infer  a  supposition  of  the  electors'  approbation  of  the  grounds  of 
the  expulsion,  and  by  no  means  their  acquiescence  in  the  conclusion 
of  an  implied  incapacity,  so  were  there  not  one  instance  of  a  re-election 
after  expulsion  but  Mr.  Woolaston's,1  that  alone  demonstrates  that 
neither  did  the  constituents  admit,  nor  the  House  of  Commons  main- 
tain incapacity  to  be  the  consequence  of  expulsion.  Even  the  case 
of  Mr.  Walpole2  shews,  by  the  first  re-election,  the  sense  of  the 
people,  that  expulsion  did  not  infer  incapacity;  and  that  precedent 
too,  which  is  the  only  one  of  a  declaration  of  incapacity,  produced  as 
it  was,  under  the  influence  of  party  violence,  in  the  latter  days  of 
Queen  Anne,  in  so  far  as  it  relates  to  the  introduction  of  a  candidate 
having  a  minority  of  votes,  it  decides  expressly  against  the  proceed- 
ings of  the  House  of  Commons  in  the  late  Middlesex  Election. 

4thly,  Because,  as  the  Constitution  hath  been  once  already  destroyed 
by  the  assumption  and  exercise  of  the  very  power  which  is  now 
claimed,  the  day  may  come  again  when  freedom  of  speech  may  be 

1  Expelled  February  20,  1699,  because  he  was  a  receiver  of  taxes. 

2  Expelled  January  15,  1712,  for  "notorious  corruption." 
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criminal  in  that  House,  and  every  member  who  shall  have  virtue 
enough  to  withstand  the  usurpations  of  the  time,  and  assert  the 
rights  of  the  people,  will  for  that  offence  be  expelled  by  a  factious 
and  corrupt  majority;  and  by  that  expulsion  rendered  incapable  of 
serving  the  public :  in  which  case  the  electors  will  find  themselves 
reduced  to  the  miserable  alternative  of  giving  up  altogether  their 
right  of  election,  or  of  choosing  only  such  as  are  enemies  of  their 
country,  and  will  be  passive  at  least,  if  not  active,  in  subverting  the 
Constitution. 

5thly,  Because,  although  it  has  been  objected  in  the  debate, 
that  it  is  unusual  or  irregular  in  either  House  of  Parliament  to 
examine  into  the  judicial  proceedings  of  the  other,  whose  decisions, 
as  they  cannot  be  drawn  into  question  by  appeal,  are,  it  is  said,  to  be 
submitted  to  without  examination  of  the  principles  of  them  elsewhere; 
we  conceive  the  arguments  go  directly  to  establish  the  exploded 
doctrine  of  passive  obedience  and  non-resistance,  which,  as  applied 
to  the  acts  of  any  branch  of  the  supreme  power,  we  hold  to  be 
equally  dangerous ;  and  though  it  is  generally  true,  that  neither 
House  ought  lightly  and  wantonly  to  interpose  even  an  opinion  upon 
matters  which  the  Constitution  hath  entrusted  to  the  jurisdiction  of 
the  other,  we  conceive  it  to  be  no  less  true,  that  where  under  colour 
of  a  judicial  proceeding,  either  House  arrogates  to  itself  the  power 
of  the  whole  legislature,  and  makes  the  law  which  it  professes  to 
declare ;  the  other  not  only  may  but  ought  to  assert  its  own  right 
and  those  of  the  people;  that  this  House  has  done  so  in  former 
instances,  particularly  in  the  famous  case  of  Ashby  and  White,  in 
which  the  first  resolution  of  the  Lords  declares,  '  that  neither  House 
of  Parliament  hath  any  power  by  any  vote  or  declaration  to  create  to 
themselves  any  new  privilege  that  is  not  warranted  by  the  known 
laws  and  customs  of  Parliament.'  We  ought  to  interfere  at  this 
time,  the  rather  as  our  silence  on  so  important  and  alarming  an 
occasion  might  be  interpreted  into  an  approbation  of  the  measure, 
and  be  a  means  of  losing  that  confidence  with  the  people  which  is 
so  essential  to  the  public  welfare,  that  this  House,  the  hereditary 
guardians  of  their  rights,  should  at  all  times  endeavour  to  maintain. 

Gthly,  Because,  upon  the  whole,  we  deem  the  power,  which  the 
House  of  Commons  have  assumed  to  themselves,  of  creating  an 
incapacity,  unknown  to  the  law,  and  thereby  depriving,  in  effect,  all 
the  electors  of  Great  Britain  of  their  valuable  right  of  free  election, 
confirmed  to  them  by  so  many  solemn  statutes,  a  flagrant  usurpation, 
as  highly  repugnant  to  every  essential  principle  of  the  Constitution, 
as  the  claim  of  ship-money  by  King  Charles  I.,  or  that  of  suspending 
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and  dispensing  power  by  King  James  II.  This  being,  indeed,  in  our 
opinion,  a  suspending  and  dispensing  power  assumed  and  exercised 
by  the  House  of  Commons,  against  the  ancient  and  fundamental 
liberties  of  the  Kingdom. 


TEMPLB 

RADNOR 

EXETER 

PONSONBY 

SUFFOLK  AND 

HUNTINGDON 

GROSVENOR 

CHATHAM 

BERKSHIRE 

THANET 

TORRINGTON 

HYDE 

AUDLEY 

ABERGAVENNY 

TANKERVILLE 

MONSON 

AYLESFORD 

LYTTELTON 

EFFINGHAM 

ALBEMARLE 

CRAVEN 

BOYLB 

ARCHER 

SCARBOROUGH 

FITZWILLIAM 

COVENTRY 

FORTESCUE 

CAMDEN 

BUCKINGHAM- 

BOLTON 

TREVOR 

SHIRE 

WYCOMBE 

PORTLAND 

STAMFORD 

KING 

ROCKINGHAM 

MILTON 

MANCHESTER 

KlCHMOND 

BANGOR 

CHEDWORTH 

BERKELEY 

NORTHUMBERLAND 

(L.J.  February  2, 1770  ;  Rogers,  P.L.  ii.  101  et  seq.) 


ill 

The  House  was  moved,  That  the  entry  in  the  Journal  of  the 
House,  of  the  17th  Day  of  February  1769,  of  the  Resolution,  "That 
John  Wilkes,  Esquire,  having  been  in  this  Session  of  Parliament 
expelled  this  House,  was  and  is  incapable  of  being  elected  a  Member 
to  serve  in  this  present  Parliament,"  might  be  read. 

And  the  same  being  read  accordingly ;  A  Motion  was  made,  and  the 
Question  being  put,  That  the  said  Resolution  be  expunged  from  the 
Journals  of  this  House,  as  being  subversive  of  the  Rights  of  the 
whole  Body  of  Electors  of  this  Kingdom ; 

The  House  divided. 
The  yeas  went  forth. 


Tellers  for  the  Yeas 


(  Sir  Philip  Jennings  Clerke,  ) 
(  Mr.  Byng :  J 


115. 


(  Mr.  John  St.  John, 
Tellers  for  the  N oes  \  0 .    -nr-,r        A  n  t, 

(  Sir  William  Augustus  t/unyngname 

So  it  was  resolved  in  the  affirmative. 


,)* 


And  the  same  was  expunged,  by  the  Clerk,  at  the  Table  accord- 
ingly. 

(C.J.  xxxviii.  977.) 
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XVIII 

THE   CASE   OF  BKASS   CEOSBY 
11  Geo.  III.,  1771. 

[The  House  of  Commons  previous  to  1771  had  repeatedly  declared  the 
publishing  of  debates  to  be  a  breach  of  privilege.  In  1771,  in  consequence 
of  a  motion  of  Col.  Onslow,  various  printers  were  ordered  to  attend  at  the 
bar  of  the  House.  One  of  them,  Whible,  refused  and  was  ordered  into 
custody ;  instead,  he  was  collusively  apprehended  by  a  friend  and  brought 
before  Wilkes  as  an  alderman  of  the  city  of  London,  who  promptly  dis- 
charged him.  Shortly  after  another  printer,  Miller,  was  apprehended  on 
a  warrant  from  the  Speaker,  but  gave  the  messenger  into  custody  for 
assault.  The  case  came  before  the  Lord  Mayor  (Brass  Crosby)  and  Alder- 
men Wilkes  and  Oliver.  They  discharged  Miller,  thus  defying  the 
authority  of  the  House  of  Commons  and  bringing  the  city  into  conflict 
with  it.  The  Lord  Mayor,  who  was  a  member  of  Parliament,  was  finally 
committed  to  the  Tower  for  a  breach  of  privilege  (see  Excerpt  I.).  The 
commitment  caused  a  tremendous  ferment.  A  writ  of  Habeas  Corpus  was 
moved  for,  thus  raising  the  question  whether  the  commitment  by  a 
warrant  from  the  Speaker  was  legal  (see  Excerpt  II.).  By  ordering  the 
remandment  of  the  prisoner  the  Court  of  Common  Pleas  decided  that 
it  was,  and  the  extract  is  taken  from  the  judgment  of  Chief  Justice  Grey, 
which  gives  the  grounds  of  the  decision.  As  a  result  of  the  struggle  the 
House  of  Commons,  though  not  abandoning  the  claim  that  publication  of 
debates  was  a  breach  of  privilege,  practically  ceased  to  enforce  it.  The 
case  therefore  marks  an  epoch  in  the  history  of  the  relations  of  Parliament 
to  the  public  Press.  See  The  Chatham  Correspondence,  vol.  iv. ;  The 
Letters  of  Junius;  The  Annual  Register  for  1771 ;  May,  C.H.E.  ii.  34-59 ; 
Anson,  L.C.  i.  ch.  v. ;  Broom,  L.C.  901-964;  and  the  analogous  case  of 
The  Sheriff  of  Middlesex,  p.  388.] 

I 

Resolved,  That  Brass  Crosby,  Esquire,  Lord  Mayor  of  the  City 
of  London,  having  discharged  out  of  the  custody  of  one  of  the 
Messengers  of  this  House  J.  Millet'  (for  whom  the  News  Paper, 
intituled,  "  The  London  Evening  Post,  from  Thursday,  March  7,  to 
Saturday,  March  9,  1771,"  purports  to  be  printed,  and  of  which  a 
Complaint  was  made  in  the  House  of  Commons,  on  the  12th  Day 
of  this  Instant  March,  and  who,  for  his  Contempt,  in  not  obeying 
the  Order  of  this  House,  for  his  Attendance  on  this  House  upon 
Thursday  the  14th  Day  of  this  Instant  March,  was  ordered  to  be 
taken  into  the  custody  of  the  Serjeant  at  Arms  or  his  Deputy,  attend- 
ing this  House,  and  who,  by  virtue  of  the  Speaker's  Warrant,  issued 
under  the  said  Order,  had  been  taken  into  the  Custody  of  the  said 
z 
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Messenger)  and  having  signed  a  Warrant  against  the  said  Messenger, 
for  having  executed  the  said  Warrant  of  the  Speaker,  and  having 
held  the  said  Messenger  to  Bail  for  the  same,  is  guilty  of  a  Breach  of 
the  Privileges  of  this  House. 

A  motion  was  made,  and  the  Question  being  proposed,  That  Brass 
Crosby,  Esquire,  Lord  Mayor  of  the  City  of  London,  and  a  Member 
of  this  House,  be,  for  his  said  Offence,  committed  to  the  custody  of 
the  Serjeant  at  Arms  attending  this  House. 

The  Lord  Mayor  was  heard  in  his  Place. 

And  then  he  again  withdrew. 

Then  an  Amendment  was  proposed  to  be  made  to  the  Question, 
by  leaving  out  the  Words,  "  Custody  of  the  Serjeant  at  Arms  attend- 
ing this  House,"  and  inserting  the  Words  "Tower  of  London" 
instead  thereof; 

And  the  Question  being  put,  That  the  Words  "Custody  of  the 
Serjeant  at  Arms  attending  this  House,"  stand  Part  of  the  Question; 

It  passed  in  the  Negative. 

And  the  Question  being  put,  That  the  Words  "Tower  of  London" 
be  inserted  instead  thereof ; 

It  was  resolved  in  the  Affirmative. 

Then  the  main  Question,  so  amended,  being  put,  That  Brass 
Crosby,  Esquire,  Lord  Mayor  of  the  City  of  London,  and  a  Member 
of  this  House,  be,  for  his  said  Offence,  committed  to  the  Tower  of 
London  ; 

The  House  divided. 

The  Yeas  went  forth. 

T  11       e     ^    v         / Lord  Burgersh,  \ 
Tellers  for  the  Yeas,    1  ,  T     „  }  202. 

I  Mr.  Gascoigne :  j 

T  11       t     ^    AT         /  Colonel  Jennings,  } 
Tellers  for  the  Noes,  i  -..-     nr,  ..       .-,       }  39. 
'    1.  Mr.  Wriitworih :    J 

So  it  was  resolved  in  the  Affirmative. 

Ordered,  That  Mr.  Speaker  do  issue  his  Warrants  accordingly. 

(C.J.  xxxiii.  289.) 

II 

L.  C.  J.  De  Grey. — If  either  myself  or  any  of  my  brothers  on  the 
bench,  had  any  doubt  in  this  case,  we  should  certainly  have  taken 
some  time  to  consider,  before  we  had  given  our  opinions ;  but  the 
case  seems  so  very  clear  to  us  all,  that  we  have  no  reason  for  delay. 

The  writ  by  which  the  lord  mayor  is  now  brought  before  us,  is 
a  Habeas  Corpus  at  common  law,  for  it  is  not  signed  per  statutum. 
It  is  called  a  prerogative  writ  for  the  king ;  or  a  remedial  writ :  and 
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this  writ  was  properly  advised  by  the  counsel  for  his  lordship, 
because  all  the  judges  (including  Holt)  agreed  that  such  a  writ  as 
the  present  case  required,  is  not  within  the  statute.  This  is  a  writ 
by  which  the  subject  has  a  right  of  remedy  to  be  discharged  out  of 
custody,  if  he  hath  been  committed  and  is  detained  contrary  to  the 
law ;  therefore  the  Court  must  consider,  whether  the  authority  com- 
mitting is  a  legal  authority.  If  the  commitment  is  made  by  those 
having  authority  to  commit,  this  Court  cannot  discharge  or  bail  the 
party  committed;  nor  can  this  Court  admit  to  bail,  one  charged  or 
committed  in  execution.  Whether  the  authority  committing  the 
lord  mayor,  is  a  legal  authority  or  not,  must  be  adjudged  by  the 
return  of  the  writ  now  before  the  Court.  The  return  states  the 
commitment  to  be  made  by  the  House  of  Commons,  for  a  breach 
of  privilege,  which  is  also  stated  in  the  return;  and  this  breach  of 
privilege  or  contempt  is,  as  the  counsel  has  truly  described  it,  three- 
fold ;  discharging  a  printer  in  custody  of  a  messenger  by  order  of  the 
House  of  Commons;  signing  a  warrant  for  the  commitment  of  the 
messenger,  and  holding  him  to  bail ;  that  is,  treating  a  messenger  of 
the  House  of  Commons  as  acting  criminally  in  the  execution  of  the 
orders  of  that  House.  In  order  to  see  whether  that  House  has 
authority  to  commit,  see  Co.  4.  Inst.  23.  Such  an  assembly  must 
certainly  have  such  authority;  and  it  is  legal,  because  necessary. 
Lord  Coke  says  they  have  a  judicial  power;  each  member  has  a 
judicial  seat  in  the  House :  he  speaks  of  matters  of  judicature  of 
the  House  of  Commons,  4  Inst.  23.  The  House  of  Commons,  with- 
out doubt,  have  power  to  commit  persons  examined  at  their  bar 
touching  elections,  when  they  prevaricate  or  speak  falsely;  so  they 
have  for  breaches  of  privilege;  so  they  have  in  many  other  cases. 
Thomas  Long  gave  the  mayor  of  Westbury  £4  to  be  elected  a 
burgess:  he  was  elected,  and  the  mayor  was  fined  and  imprisoned, 
and  Long  removed.  Arthur  Hall,  a  member,  was  sent  to  the  Tower, 
for  publishing  the  conferences  of  the  House,  4  Inst.  23.  This  power 
of  committing  must  be  inherent  in  the  House  of  Commons,  from  the 
very  nature  of  its  institution,  and  therefore  is  part  of  the  law  of  the 
land.  They  certainly  always  could  commit  in  many  cases.  In  matters 
of  elections,  they  can  commit  sheriffs,  mayors,  officers,  witnesses, 
etc.  and  it  is  now  agreed  that  they  can  commit  generally  for  all 
contempts.  All  contempts  are  either  punishable  in  the  Court  con- 
temned, or  in  some  higher  Court.  Now  the  parliament  has  no 
superior  court;  therefore  the  contempts  against  either  house  can 
only  be  punished  by  themselves.  The  stat.  1  Jac.  1,  cap.  13.  sect.  3, 
sufficiently  proves  that  they  have  power  to  punish:  it  is  in  these 
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words :  viz.  '  Provided  always,  that  this  Act,  or  anything  therein 
contained,  shall  not  extend  to  the  diminishing  of  any  punishment 
to  be  hereafter  by  censure  in  parliament  inflicted  upon  any  person 
which  hereafter  shall  make,  or  procure  to  be  made,  any  such  arrest 
as  is  aforesaid.'  So  that  it  is  most  clear  the  legislature  have  recog- 
nized this  power  of  the  House  of  Commons. 

In  the  case  of  the  Aylesbury  men,  the  counsel  admitted,  lord  chief 
justice  Holt  owned,  and  the  House  of  Lords  acknowledged,  that  the 
House  of  Commons  had  power  to  commit  for  contempt  and  breach 
of  privilege.  Indeed,  it  seems,  they  must  have  power  to  commit  for 
any  crime,  because  they  have  power  to  impeach  for  any  crime. 
When  the  House  of  Commons  adjudge  anything  to  be  a  contempt, 
or  a  breach  of  privilege,  their  adjudication  is  a  conviction,  and  their 
commitment  in  consequence,  is  execution;  and  no  court  can  discharge 
or  bail  a  person  that  is  in  execution  by  the  judgement  of  any  other 
court.  The  House  of  Commons  therefore  having  an  authority  to 
commit,  and  that  commitment  being  an  execution,  the  question  is, 
what  can  this  court  do?  It  can  do  nothing  when  a  person  is  in 
execution  by  the  judgement  of  a  court  having  a  competent  jurisdic- 
tion :  in  such  case,  this  court  is  not  a  court  of  appeal. 

It  is  objected,  1.  That  the  House  of  Commons  are  mistaken,  for 
they  have  not  this  power,  this  authority;  2.  That  supposing  they 
have,  yet  in  this  case  they  have  not  used  it  rightly  and  properly ; 
and,  3.  That  the  execution  of  their  orders  was  irregular.  In  order  to 
judge,  I  will  consider  the  practice  of  the  courts  in  common  and 
ordinary  cases.  I  do  not  find  any  case  where  the  courts  have  taken 
cognisance  of  such  execution,  or  of  commitments  of  this  kind  :  there 
is  no  precedent  of  Westminster  Hall  interfering  in  such  a  case.  .  .  . 

How  then  can  we  do  anything  in  the  present  case,  when  the  law  by 
which  the  lord  mayor  is  committed,  is  different  from  the  law  by 
which  he  seeks  to  be  relieved?  He  is  committed  by  the  law  of 
parliament,  and  yet  he  would  have  redress  from  the  common  law. 
The  law  of  parliament  is  only  known  to  parliament  men,  by  ex- 
perience in  the  House.  Lord  Cope  says,  every  man  looks  for  it, 
but  few  can  find  it.  The  House  of  Commons  only  know  how  to 
act  within  their  own  limits.  We  are  not  a  court  of  appeal.  We  do 
not  know  certainly  the  jurisdiction  of  the  House  of  Commons.  We 
cannot  judge  of  the  laws  and  privileges  of  the  House,  because  we  have 
no  knowledge  of  those  laws  and  privileges.  We  cannot  judge  of  the 
contempts  thereof :  we  cannot  judge  of  the  punishment  thereof. 

I  wish  we  had  some  code  of  the  law  of  parliament;  but  till  we 
have  such  a  code,  it  is  impossible  we  should  be  able  to  judge  of  it. 
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Perhaps  a  contempt  in  the  House  of  Commons,  in  the  Chancery,  in 
this  court,  and  in  the  court  of  Durham,  may  be  very  different; 
therefore  we  cannot  judge  of  it,  but  every  court  must  be  sole  judge 
of  its  own  contempts.  Besides,  as  the  court  cannot  go  out  of  the 
return  of  this  writ,  how  can  we  inquire  as  to  the  truth  of  the  fact, 
as  to  the  nature  of  the  contempt?  We  have  no  means  of  trying 
whether  the  lord-mayor  did  right  or  wrong.  This  court  cannot 
summon  a  jury  to  try  the  matter.  We  cannot  examine  into  the 
fact.  Here  are  no  parties  in  litigation  before  the  court.  We 
cannot  call  in  any  body.  We  cannot  hear  any  witnesses,  or  deposi- 
tions of  witnesses.  We  cannot  issue  any  process.  We  are  even  now 
hearing  ex  parte,  and  without  any  counsel  on  the  contrary  side. 
Again,  if  we  could  determine  upon  the  contempts  of  any  other 
court,  so  might  the  other  courts  of  Westminster-hall;  and  what  con- 
fusion would  then  ensue !  none  of  us  knowing  the  law  by  which 
persons  are  committed  by  the  House  of  Commons.  If  three  persons 
are  committed  for  the  same  breach  of  privilege,  and  applied  severally 
to  different  courts,  one  court  perhaps  would  bail,  another  court  dis- 
charge, a  third  re-commit. 

Two  objections  have  been  made,  which  I  own  have  great  weight ; 
because  they  hold  forth,  if  pursued  to  all  possible  cases,  consequences 
of  most  important  mischief.  1st,  It  is  said,  that  if  the  rights  and 
privileges  of  parliament  are  legal  rights,  for  that  very  reason  the 
Court  must  take  notice  of  them,  because  they  are  legal.  And  2ndly, 
If  the  law  of  parliament  is  part  of  the  law  of  the  land,  the  judges 
must  take  cognizance  of  one  part  of  the  law  of  the  land,  as  well  as 
of  the  other.  But  these  objections  will  not  prevail.  There  are  two 
sorts  of  privileges  which  ought  never  to  be  confounded ;  personal 
privilege,  and  the  privilege  belonging  to  the  whole  collective  body  of 
that  assembly.  .  .  . 

At  present,  when  the  House  of  Commons  commits  for  contempt, 
it  is  very  necessary  to  state  what  is  the  particular  breach  of  privilege; 
but  it  would  be  a  sufficient  return,  to  state  the  breach  of  privilege 
generally.  This  doctrine  is  fortified  by  the  opinion  of  all  the  judges, 
in  the  case  of  lord  Shaftesbury,  and  I  never  heard  this  decision 
complained  of  till  1704.  Though  they  were  times  of  heat,  the 
judges  could  have  no  motive  in  their  decision,  but  a  regard  to  the 
laws.  The  houses  disputed  about  jurisdiction,  but  the  judges  were 
not  concerned  in  the  dispute.  As  for  the  present  case,  I  am  perfectly 
satisfied,  that  if  Lord  Holt  himself  were  to  have  determined  it,  the 
lord-mayor  would  be  remanded.  In  the  case  of  Mr.  Murray,  the 
judges  could  not  hesitate  concerning  the  contempt  by  a  man  who 
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refused  to  receive  his  sentence  in  a  proper  posture.  All  the  judges 
agreed,  that  he  must  be  remanded,  because  he  was  committed  by  a 
court  having  competent  jurisdiction.  Courts  of  justice  have  no 
cognizance  of  the  acts  of  the  houses  of  parliament,  because  they 
belong  cad  aliud  examen.'  I  have  the  most  perfect  satisfaction  in 
my  own  mind  in  that  determination.  Sir  Martin  Wright,  who  felt 
a  generous  and  distinguished  warmth  for  the  liberty  of  the  subject ; 
Mr.  Justice  Denison,  who  was  so  free  from  connexions  and  ambition 
of  every  kind ;  and  Mr.  Justice  Foster,  who  may  truly  be  called  the 
Magna  Charta  of  liberty  of  persons,  as  well  as  fortunes;  all  these 
reverend  judges  concurred  in  this  point :  I  am  therefore  clearly  and 
with  full  satisfaction  of  opinion,  that  the  lord-mayor  must  be  re- 
manded. 

(S.T.  xix.  1146-1152.) 

XIX 

SOMERSETT'S  CASE 
12  Geo.  III.,  1771-1772. 

[The  facts  in  this  case  are  stated  with  sufficient  clearness  in  the  excerpt 
from  Lord  Mansfield's  remarkable  judgment,  June  22,  1772.  It  aflirmed 
the  doctrine  laid  down  in  Stanley  v.  Harvey  by  Lord  Northington.  It  is 
noticeable  that  Lord  Mansfield  delayed  judgment  for  three  terms,  having 
failed  to  effect  a  compromise  between  the  parties.  On  the  question  see 
Broom,  C.L.  59-114  ;  May,  C.H.E.  iii.  36.  The  whole  of  the  lengthy  argu- 
ment of  Mr.  Hargrave  for  the  negro  (S.T.  xx.  23-67)  is  full  of  valuable 
and  historical  matter,  well  worthy  of  study,  but  too  long  for  quotation.] 

I  shall  recite  the  return  to  the  writ  of  Habeas  Corpus,  as  the 
ground  of  our  determination;  omitting  only  words  of  form.  The 
captain  of  the  ship  on  board  of  which  the  negro  was  taken,  makes 
his  return  to  the  writ  in  terms  signifying  that  there  have  been,  and 
still  are,  slaves  to  a  great  number  in  Africa;  and  that  the  trade  in 
them  is  authorized  by  the  laws  and  opinions  of  Virginia  and  Jamaica ; 
that  they  are  goods  and  chattels;  and,  as  such,  saleable  and  sold. 
That  James  Somersett  is  a  negro  of  Africa,  and  long  before  the 
return  of  the  writ  was  brought  to  be  sold,  and  was  sold  to  Charles 
Steuart,  Esq.,  then  in  Jamaica,  and  has  not  been  manumitted  since: 
that  Mr.  Steuart,  having  occasion  to  transact  business,  came  over 
hither,  with  an  intention  to  return ;  and  brought  Somersett  to  attend 
and  abide  with  him,  and  to  carry  him  back  as  soon  as  the  business 
should  be  transacted.  That  such  intention  has  been,  and  still  con- 
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tinues ;  and  that  the  negro  did  remain  till  the  time  of  his  departure  in  the 
service  of  his  master  Mr.  Steuart,  and  quitted  it  without  his  consent ; 
and  thereupon,  before  the  return  of  the  king's  writ,  the  said  Charles 
Steuart  did  commit  the  slave  on  board  the  Anne  and  Mary,  to  safe 
custody,  to  be  kept  till  he  should  set  sail,  and  then  to  be  taken  with 
him  to  Jamaica,  and  there  sold  as  a  slave.  And  this  is  the  cause 
why  he,  captain  Knowles,  who  was  then  and  now  is,  commander 
of  the  above  vessel,  then  and  now  lying  in  the  river  of  Thames, 
did  the  said  negro,  committed  to  his  custody,  detain;  and  on  which 
he  now  renders  him  to  the  orders  of  the  court.  We  pay  all 
attention  to  the  opinion  of  Sir  Philip  Yorke,  and  lord  Chancellor 
Talbot,  whereby  they  pledged  themselves  to  the  British  planters, 
for  all  the  legal  consequences  of  slaves  coming  over  to  this 
kingdom  or  being  baptized,  recognized  by  lord  Hardwicke,  sitting 
as  Chancellor  on  the  19th  of  October,  1749,  that  trover  would  lie: 
that  a  notion  prevailed,  if  a  negro  came  over,  or  became  a  Christian, 
he  was  emancipated,  but  no  ground  in  law ;  that  he  and  lord  Talbot, 
when  attorney  and  solicitor  general,  were  of  opinion,  that  no  such 
claim  for  freedom  was  valid;1  that  though  the  statute  of  tenures  had 
abolished  villeins  regardant  to  a  manor,  yet  he  did  not  conceive  but 
that  a  man  might  still  become  a  villein  in  gross,  by  confessing  himself 
such  in  open  court.  We  are  so  well  agreed  that  we  think  there  is  no 
occasion  of  having  it  argued  .  .  .  before  all  the  judges,  as  is  usual, 
for  obvious  reasons,  on  a  return  to  a  Habeas  Corpus.  The  only 
question  before  us  is,  whether  the  cause  on  the  return  is  sufficient? 
If  it  is  so,  the  negro  must  be  remanded;  if  it  is  not  so,  he  must 
be  discharged.  Accordingly  the  return  states,  that  the  slave  departed 
and  refused  to  serve;  whereupon  he  was  kept,  to  be  sold  abroad. 
So  high  an  act  of  dominion  must  be  recognized  by  the  law  of  the 
country  where  it  is  used.  The  power  of  a  master  over  his  slave  has 
been  extremely  different,  in  different  countries.  The  state  of  slavery 
is  of  such  a  nature,  that  it  is  incapable  of  being  introduced  on  any 
reasons,  moral  or  political,  but  only  by  positive  law,  which  preserves 
its  force  long  after  the  reasons,  occasion,  and  time  itself  from  whence 
it  was  created,  is  erased  from  memory.  It  is  so  odious  that  nothing 
can  be  suffered  to  support  it,  but  positive  law.  Whatever  incon- 
veniences, therefore,  may  follow  from  this  decision,  I  cannot  say  this 
case  is  allowed  or  approved  by  the  law  of  England;  and  therefore  the 
black  must  be  discharged. 
(S.T.  xx.  80-82.) 

1  The  opinion  was  "that  a  slave  coming  from  the  West  Indies  to  Great 
Britain  doth  not  become  free." 
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XX 

REX  v.  TUBES 
17  Geo.  III.,  1776. 

[John  Tubbs  was  a  certificated  waterman  of  the  city  of  London,  who 
was  impressed  for  the  Royal  Navy  by  Lieutenant  Tait,  acting  under  a 
warrant  "  to  impress  seamen,  sea-faring  men,  and  persons  whose  occupa- 
tions and  callings  were  to  work  in  vessels  and  boats  upon  rivers."  Tubbs 
claimed  that  by  his  certificate  he  was  exempted  from  such  impressment. 
In  1743  it  had  already  been  decided  (see  note  below)  in  R.  v.  Broadfoot 
that  the  Crown  had  the  right  to  impress  seafaring  persons  (S.T.  xviii. 
1323-1362).  Mansfield's  judgment  in  this  case  completes  that  decision, 
and  is  an  important  one  in  its  bearing  on  the  liberty  of  the  subject  and 
the  powers  of  the  executive.  The  right  to  impress  had  been  claimed  as 
far  back  as  the  reign  of  Richard  II.  See  Stubbs,  C.H.  ii.  311 ;  2  Rich.  II. 
St.  i.  c.  4 ;  2  Phil,  and  Mary,  c.  16 ;  5  Eliz.  c.  25  ;  .Broom,  C.L.  113 ; 
Prendergast,  Navy,  p.  78.] 

The  power  of  pressing  is  founded  upon  immemorial  usage  allowed 
for  ages;  if  it  be  so  founded  and  allowed  for  ages  it  can  have  no 
ground  to  stand  upon,  nor  can  it  be  vindicated  or  justified  by  any 
reason,  but  the  safety  of  the  state  :  and  the  practice  is  deduced  from 
that  trite  maxim  of  the  constitutional  law  of  England  "  that  private 
mischief  had  better  be  submitted  to,  than  public  detriment  and  in- 
convenience should  ensue."  .  .  .  Being  founded  on  immemorial  usage, 
there  can  be  no  doubt  but  there  may  be  an  exception  out  of  it,  on 
the  same  foundation — upon  immemorial  usage.  I  therefore  lay  out 
of  the  case  all  that  has  been  said  about  the  necessity  of  an  act  of 
parliament  to  create  an  exemption;  and  likewise  all  that  has  been 
mentioned  relative  to  the  doubt  stated  of  the  power  of  the  crown 
to  exempt  by  charter.  .  .  .  The  only  question  is,  "  Whether,  in  fact, 
there  is  evidence  of  such  usage  as  a  matter  of  right?"  ...  In  the 
first  place,  it  does  not  appear  from  any  law  book,  it  does  not  appear 
from  any  history,  it  has  not  been  suggested  at  the  bar,  that  there 
is,  throughout  the  whole  kingdom,  any  other  exemption  by  the 
common  law.  .  .  .  Persons  liable,  must  come  purely  within  the 
description  of  seamen,  sea-faring  men  &c.  .  .  .  The  commission  is  not 
to  press  landsmen,  or  persons  of  any  other  description  of  life.  .  .  . 
It  is  a  very  strong  circumstance,  therefore,  that  there  is  in  fact  no 
other  exemption  stated  or  alluded  to,  which  rests  upon  the  common 
law.  There  are  many  exemptions  by  statute ;  but  they  are  grounded 
upon  considerations  of  public  policy  .  .  .  but  the  exemption  of  those 
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called  the  watermen  of  the  city  of  London,  is  to  be  found  in  no 
statute  or  common  law  book  whatever.  .  .  .  There  is  no  instance  of 
any  officer  upon  the  impress  service  ever  having  paid  any  regard  to 
a  water-bailiffs  certificate,  nor  any  case  produced  where  the  city  has 
taken  it  up  as  a  matter  of  right,  or  insisted  upon  it  as  such  in  a  court 
of  justice.  Therefore  to  give  my  opinion  upon  the  case  as  at  present 
stated,  and  upon  the  mere  fact  whether  this  exemption  as  here  claimed 
is,  or  is  not,  warranted  by  immemorial  usage,  I  cannot  say  it  is. 

(From  Lord  Mansfield's  judgment.     Cowp.  Rep.  ii.  517-520.) 

[NOTE. — "The  only  question  at  present  is,  whether  mariners,  persons 
who  have  freely  chosen  a  sea-faring  life,  persons  whose  education  and 
employment  have  fitted  them  for  the  service,  and  inured  them  to  it — 
whether  such  persons  may  not  be  legally  pressed  into  the  service  of  the 
crown,  whenever  the  public  safety  requireth, l  ne  quid  detriment!  republica 
capiat.'  For  my  part,  I  think  they  may.  I  think  the  crown  hath  a  right 
to  command  the  service  of  these  people,  whenever  the  public  safety  calleth 
for  it.  The  same  right  that  it  hath  to  require  the  personal  service  of 
every  man  able  to  bear  arms,  in  case  of  a  sudden  invasion  or  formidable 
insurrection.  The  right  in  both  cases  is  founded  on  one  and  the  same 
principle,  the  necessity  of  the  case  in  order  to  the  preservation  of  the 
whole.  .  .  .  According  to  my  present  apprehension  .  .  .  the  right  of  im- 
pressing mariners  for  the  public  service  is  a  prerogative  inherent  in  the 
crown,  grounded  upon  common  law,  and  recognized  by  many  acts  of 
parliament.  ...  As  to  the  point  of  usages  in  the  matter  of  pressing,  I  have 
met  with  a  multitude  of  commissions  and  mandatory  writs  to  that  purpose 
conceived  in  various  forms.  .  .  .  When  I  consider  these  precedents  .  .  . 
running  uniformly  through  a  course  of  many  ages  .  .  .  with  the  practice 
down  to  the  present  time,  I  cannot  conceive  otherwise  of  the  point  in 
question,  than  that  the  crown  hath  been  always  in  possession  of  the 
prerogative  of  pressing  mariners  for  the  public  service.  .  .  .  But  when 
the  prerogative  hath  not  only  this  tacit  approbation  of  all  ages,  the  present 
as  well  as  the  former,  on  its  side,  but  is  recognized,  or  evidently  pre- 
supposed, by  many  acts  of  Parliament,  as  in  the  present  case  I  think  it 
is,  I  see  no  legal  objection  that  can  be  made  to  it." 

From  the  charge  to  the  jury  of  the  Recorder,  Sir  M.  Foster,  in 
Rex  v.  Broadfoot,  S.T.  xviii.  1326-1358.] 
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XXI 

THE   CASE   OF  THE  DEAN  OF  ST.  ASAPH 
23,  24,  25  Geo.  III.,  1783-1784. 

[The  Rev.  William  Davies  Shipley,  Dean  of  St.  Asaph,  was  prosecuted 
for  publishing  a  pamphlet  called  A  Dialogue  between  a  Gentleman  and  a 
Farmer,  the  real  author  of  which  was  his  brother-in-law,  Sir  William 
Jones.  The  subject  of  the  pamphlet  was  the  principles  of  government. 
The  Dean's  trial  took  place  at  Shrewsbury  Assizes,  August  6,  1784,  before 
Mr.  Justice  Buller.  The  jury  found  the  Dean  guilty  of  publishing  only. 
On  November  8,  motion  was  made  before  Lord  Mansfield,  L.C.J.,  for 
a  new  trial  on  the  ground  of  misdirection  by  the  Judge,  but  the  motion 
was  rejected  by  the  court.  Subsequently  a  motion  was  made  in  arrest 
of  judgment,  and  "judgment  was  accordingly  arrested,  and  no  new  pro- 
ceedings were  ever  had  upon  the  subject  against  the  Dean  or  the  printer." 
Throughout  the  Dean  was  defended  by  Erskine,  whose  speech,  called  by 
Fox  "  the  finest  argument  in  the  English  language,"  in  moving  for  a  new 
trial  was  one  of  his  most  famous  forensic  efforts ;  Mansfield's  judgment  is  not 
less  celebrated.  Nine  years  later  the  law  was  altered  by  32  Geo.  III.  c.  60 
(Fox's  Libel  Act,  see  p.  156).  See  S.T.  xxi.  847-1046 ;  Stephen,  H.C.L. 
ii.  316-345  ;  ErsJcine's  speeches  (ed.  Ridgeway),  vol  i.  The  excerpts  give 
(1)  the  passage  from  Mr.  Justice  Buller's  charge  which  was  the  ground 
of  the  motion  for  the  new  trial ;  (2)  the  salient  passages  from  Mansfield's 
judgment.] 


You  have  been  addressed  by  the  quotation  of  a  great  many  cases 
upon  libels.  It  seems  to  me  that  the  question  is  so  well  settled,  that 
gentlemen  should  not  agitate  it  again  .  .  .  there  could  be  but  three 
questions ; — first,  whether  the  defendant  is  guilty  of  publishing  the 
libel  1  the  second  whether  the  innuendoes  or  the  averments  made  upon 
the  record  are  true  ?  the  third,  which  is  a  question  of  law,  Whether 
it  is  or  is  not  a  libel  ?  Therefore  the  two  first  are  the  only  question 
which  you  (the  Jury),  have  to  consider;  and  this,  added  he  very 
rightly,  is  clear  and  undoubted  law.  It  is  adopted  by  me  as  clear 
and  undoubted  law,  and  it  has  been  held  so  for  considerably  more 
than  a  century  past.  .  .  .  With  such  a  train  of  authorities  it  is  really 
extraordinary  to  hear  the  matter  now  insisted  on  as  a  question  which 
admits  a  doubt;  and  if  we  go  further  back,  it  will  be  found  still 
clearer,  for  about  the  time  of  the  Revolution  authorities  will  be  found 
which  go  directly  to  the  point.  ...  If  one  looks  a  little  farther  into 
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the  constitution,  it  seems  to  me,  that  without  recourse  to  authorities, 
it  cannot  admit  of  a  doubt.  .  .  .  The  judges  are  sworn  to  administer 
the  law  faithfully  and  truly.  The  jury  are  not  so  sworn,  but  to  give 
a  true  verdict  according  to  the  evidence.  Did  any  man  ever  hear  of 
it,  or  was  it  ever  yet  attempted,  to  give  evidence  of  what  the  law  was  ? 
If  it  were  done  in  one  instance  it  must  hold  in  all.  ...  It  is,  after 
the  fact  is  found  by  the  jury,  for  the  Court  to  say  whether  it  is  an 
offence  or  not.  It  would  undoubtedly  hold  in  civil  cases  as  well  as 
criminal.  .  .  .  In  a  future  stage  of  the  business,  if  the  defendant  is 
found  guilty,  he  will  have  a  right  to  demand  my  opinion ;  and  if  ever 
that  happens,  it  is  my  duty  to  give  it,  and  then  I  will.  .  .  .  There- 
fore I  can  only  say,  that  if  you  are  satisfied  that  the  defendant  did 
publish  this  pamphlet,  and  are  satisfied  as  to  the  truth  of  the 
innuendoes  in  point  of  law,  you  ought  to  find  him  guilty.  If  you 
are  not  satisfied  of  that,  you  will  of  course  acquit  him. 

(From  the  charge  of  Buller,  J.,  in  the  Dean  of  St.  Asaph's  case,  S.T. 
xxi.  pp.  945  and  946.) 


The  answer  to  these  three  objections  is,  that  by  the  constitution 
the  jury  ought  not  to  decide  the  question  of  law,  whether  such  a 
writing,  of  such  a  meaning,  published  without  a  lawful  excuse,  be 
criminal ;  .  .  .  therefore  it  is  the  duty  of  the  judge  to  advise  the  jury 
to  separate  the  question  of  fact  from  the  question  of  law ;  and  as  they 
ought  not  to  decide  the  law  .  .  .  the  judge  is  not  called  upon  neces- 
sarily to  tell  them  his  own  opinion.  It  is  almost  peculiar  to  the  form 
of  prosecution  for  libel,  that  the  question  of  law  remains  entirely  for 
the  Court  upon  record  ...  so  that  a  general  verdict,  "that  the 
defendant  is  guilty,"  is  equivalent  to  a  special  verdict  in  other 
cases.  It  finds  all  which  belongs  to  the  jury  to  find ;  it  finds  nothing 
as  to  the  law.  Therefore  when  a  jury  have  been  satisfied  as  to  every 
fact  within  their  province  to  find,  they  have  been  advised  to  find  the 
defendant  guilty,  and  in  that  shape  they  take  the  opinion  of  the 
Court  upon  the  law.  .  .  .  The  subject  matter  of  these  three  objections 
has  arisen  upon  every  trial  for  a  libel  since  the  Revolution,  which  is 
now  near  one  hundred  years  ago.  .  .  .  During  all  this  time,  as  far  as 
it  can  be  traced,  one  may  venture  to  say,  that  the  direction  of  every 
judge  has  been  consonant  to  the  doctrine  of  Mr.  Justice  Buller ;  and 
no  counsel  has  complained  of  it  by  any  application  to  the  Court  .  .  . 
the  formal  direction  of  every  judge  (under  which  every  lawyer  for 
near  a  hundred  years,  has  so  far  acquiesced  as  not  to  complain  of  it  to 
the  Court)  seems  to  me,  ever  since  the  Revolution,  to  have  been 
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agreeable  to  the  direction  of  Mr.  Justice  Buller.  It  is  difficult  to 
cite  cases ;  the  trials  are  not  printed.  .  .  .  We  must  in  all  cases  of 
tradition  trace  backwards,  and  presume,  from  the  usage  which  is 
remembered,  that  the  precedent  usage  was  the  same  ...  I  by 
accident  (from  memory  only  I  speak  now)  recollect  one  where  the 
Craftsman  was  acquitted ;  and  I  recollect  it  from  a  famous,  witty,  and 
ingenious  ballad  that  was  made  at  the  time  by  Mr.  Pulteney;  and 
though  it  is  a  ballad,  I  will  cite  the  stanza  from  it,  because  it  will 
show  you  the  idea  of  the  able  men  in  opposition,  and  the  leaders  of  the 
popular  party  in  those  days.  They  had  not  an  idea  of  assuming  that 
the  jury  had  a  right  to  determine  upon  a  question  of  law,  but  they 
put  it  upon  another  and  much  better  ground.  The  stanza  I  allude 

to  is  this: 

For  Sir  Philip  well  knows, 

That  his  innuendo* 
Will  serve  him  no  longer 

In  verse  of  in  prose  ; 

For  twelve  honest  men  have  decided  the  cause, 
Who  are  judges  of  fact,  though  not  judges  of  laws. 

.  .  .  Such  a  judicial  practice  in  the  precise  point  from  the  Revolu- 
tion, as  I  think,  down  to  the  present  day,  is  not  to  be  shaken  by 
arguments  of  general  theory  or  popular  declamation.  Every  species 
of  criminal  prosecution  has  something  peculiar  in  the  mode  of  prose- 
cution; therefore  general  propositions,  applied  to  all,  tend  only  to 
complicate  and  embarrass  the  question.  No  deduction  or  conclusion 
can  be  drawn  from  what  a  jury  may  do,  from  the/orra  of  procedure, 
to  what  they  ought  to  do  upon  the  fundamental  principles  of  the 
constitution  and  the  reason  of  the  thing,  if  they  will  act  with 
integrity  and  good  conscience.  The  fundamental  definition  of  trial 
by  jury  depends  upon  a  universal  maxim  that  is  without  an  excep- 
tion. Though  a  definition  or  maxim  in  law,  without  an  exception, 
it  is  said,  is  hardly  to  be  found,  yet  I  take  this  to  be  a  maxim  with- 
out an  exception :  Ad  quaestionem  juris  non  respondent  juratores  ;  ad 
quaestionem  facti  non  respondent  judices.  .  .  .  The  constitution  trusts 
that,  under  the  direction  of  a  judge,  they  will  not  usurp  a  jurisdic- 
tion which  is  not  in  their  province.  They  do  not  know  and  are  not 
presumed  to  know  the  law;  they  are  not  sworn  to  decide  the  law; 
they  are  not  required  to  decide  the  law.  .  .  .  But  further,  upon  the 
reason  of  the  thing,  and  the  eternal  principles  of  justice,  the  jury 
ought  not  to  assume  the  jurisdiction  of  the  law.  As  I  said  before, 
they  do  not  know,  and  are  not  presumed  to  know  anything  of  the 
matter ;  they  do  not  understand  the  language  in  which  it  is  conceived, 
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or  the  meaning  of  the  terms.  They  have  no  rule  to  go  by  but  their 
affections  and  wishes  ...  so  the  jury  who  usurp  the  judicature  of 
the  law,  though  they  happen  to  be  right,  are  themselves  wrong, 
because  they  are  right  by  chance  only,  and  have  not  taken  the  con- 
stitutional way  of  deciding  the  question.  It  is  the  duty  of  the  judge, 
in  all  cases  of  general  justice,  to  tell  the  jury  how  to  do  right,  though 
they  have  it  in  their  power  to  do  wrong,  which  is  a  matter  entirely 
between  God  and  their  consciences.  To  be  free,  is  to  live  under  a 
government  by  law.  The  liberty  of  the  press  consists  in  printing 
without  any  previous  license,  subject  to  the  consequences  of  law. 
The  licentiousness  of  the  press  is  Pandora's  box,  the  source  of  every 
evil.  .  .  .  Jealousy  of  leaving  the  law  to  the  Court,  as  in  other  cases, 
so  in  the  case  of  libels,  is  now,  in  the  present  state  of  things,  puerile 
rant  and  declamation.  The  judges  are  totally  independent  of  the 
minister  that  may  happen  to  be,  and  of  the  king  himself.  Their 
temptation  is  rather  to  the  popularity  of  the  day.  But  I  agree  with 
the  observation  cited  by  Mr.  Cowper  from  Mr.  J.  Foster,  "  that  a 
popular  judge  is  an  odious  and  pernicious  character."  ...  In  opposi- 
tion to  this,  what  is  contended  for  1  That  the  law  shall  be  in  every 
particular  cause  what  any  twelve  men,  who  shall  happen  to  be  the 
jury,  shall  be  inclined  to  think,  liable  to  no  review,  and  subject  to  no 
control,  under  all  the  prejudices  of  the  popular  cry  of  the  day,  and 
under  all  the  bias  of  interest  in  this  town,  where  thousands,  more  or 
less  are  concerned  in  the  publication  of  newspapers,  paragraphs,  and 
pamphlets.  Under  such  an  administration  of  law,  no  man  may 
counsel  or  advise,  whether  a  paper  was  or  was  not  punishable.  I  am 
glad  I  am  not  bound  to  subscribe  to  such  an  absurdity,  such  a  solecism 
in  politics.  Agreeable  to  the  uniform  judicial  practice  since  the 
Revolution  warranted  by  the  fundamental  principles  of  the  constitu- 
tion, of  the  trial  by  jury,  and  upon  the  reason  and  fitness  of  the  thing, 
we  are  all  of  opinion  that  this  motion  should  be  rejected,  and  this 
rule  discharged. 

(From  Mansfield's  judgment,  S.T.  xxi.  1034-1041.) 
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XXII 

GRANT  v.  GOULD 
32  Geo.  III.,  1792. 

[The  issue  in  this  case  was  the  power  of  the  court  at  Westminster  to 
grant  a  prohibition  to  prevent  a  sentence  passed  by  a  court-martial  being 
executed.  The  plaintiff,  having  been  so  sentenced,  pleaded  that  he  was 
not  liable  to  "  martial  law,"  and  accordingly  applied  for  a  prohibition. 
Lord  Loughborough,  in  a  judgment  frequently  quoted,  distinguished 
"martial"  from  "military"  law,  and,  while  pointing  out  that  the  court 
at  Westminster  claimed  the  right  to  issue  such  prohibitions,  refused  to 
grant  it  in  this  case  on  the  ground  that  the  military  court  had  not 
exceeded  its  jurisdiction.  The  passages  from  Hale  and  Blackstone  alluded 
to  in  the  judgment  are,  for  convenience,  cited  below,  A  and  B.  See  Black- 
stone's  (H.)  Rep.  ii.  69,  and  authorities  cited  in  Dicey,  L.C.  app.  xii.  note.] 

This  leads  me  to  an  observation  that  martial  law  such  as  it  is 
described  by  Hale,  and  such  also  as  it  is  marked  by  Mr.  Justice 
Blackstone,  does  not  exist  in  England  at  all.  Where  martial  law 
is  established  and  prevails  in  any  country,  it  is  of  a  totally  different 
nature  from  that,  which  is  inaccurately  called  martial  law,  merely 
because  the  decision  is  by  a  Court  Martial,  but  which  bears  no  affinity 
to  that  which  was  formerly  attempted  to  be  exercised  in  this  kingdom ; 
which  was  contrary  to  the  constitution,  and  which  has  been  for 
a  century  totally  exploded.  Where  martial  law  prevails,  the 
authority  under  which  it  is  exercised,  claims  a  jurisdiction  over  all 
military  persons,  in  all  circumstances.  Even  their  debts  are  subject 
to  enquiry  by  a  military  authority :  every  species  of  offence,  committed 
by  any  person  who  appertains  to  the  army,  is  tried,  not  by  a  civil 
judicature,  but  by  the  judicature  of  the  regiment  or  corps  to  which 
he  belongs.  It  extends  also  to  a  great  variety  of  cases,  not  relating 
to  the  discipline  of  the  army,  in  those  states  which  subsist  by  military 
power.  Plots  against  the  Sovereign,  intelligence  to  the  enemy,  and 
the  like,  are  all  considered  as  cases  within  the  cognizance  of  military 
authority. 

In  the  reign  of  King  William,  there  was  a  conspiracy  against  his 
person  in  Holland,  and  the  persons  guilty  of  that  conspiracy  were 
tried  by  a  council  of  officers.  There  was  also  a  conspiracy  against 
him  in  England,  but  the  conspirators  were  tried  by  the  common  law. 
And  within  a  very  recent  period,  the  incendiaries  who  attempted  to 
set  fire  to  the  Docks  at  Portsmouth,  were  tried  by  the  common  law. 
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In  this  country,  all  the  delinquences  of  soldiers  are  not  triable,  as 
in  most  countries  of  Europe,  by  martial  law;  but  where  they  are 
ordinary  offences  against  the  civil  peace,  they  are  tried  by  the  common 
law  courts.  Therefore  it  is  totally  inaccurate,  to  state  martial  law,  as 
having  any  place  whatever  within  the  realm  of  Great  Britain.  But 
there  is  by  the  providence  and  wisdom  of  the  Legislature,  an  army 
established  in  this  country,  of  which  it  is  necessary  to  keep  up  the 
establishment.  The  army  bein.f,  established  by  the  authority  of  the 
Legislature,  it  is  an  indispensable  requisite  of  that  establishment,  that 
there  should  be  order  and  discipline  kept  up  in  it,  and  that  the  persons 
who  compose  the  army,  for  all  offences  in  their  military  capacity, 
should  be  subject  to  a  trial  by  their  officers.  That  has  induced  the 
absolute  necessity  of  a  mutiny  act,  accompanying  the  army.  .  .  . 

This  Court  (i.e.  a  military  court)  being  established  in  this  country 
by  positive  law,  the  proceedings  of  it,  and  the  relation  in  which 
it  will  stand  to  the  Courts  of  Westminster  Hall,  must  depend  upon 
the  same  rules,  with  all  other  courts,  which  are  instituted,  and  have 
particular  powers  given  them,  and  whose  acts  therefore,  may  become 
the  subject  of  application  to  the  Courts  of  Westminster  Hall,  for 
a  prohibition.  Naval  Courts  Martial,  Military  Courts  Martial,  Courts 
of  Admiralty,  Courts  of  Prize  are  all  liable  to  the  controlling 
authority,  which  the  Courts  of  Westminster  Hall  have,  from  time 
to  time,  exercised,  for  the  purpose  of  preventing  them  from  exceed- 
ing the  jurisdiction  given  to  them  :  the  general  ground  of  prohibition, 
being  an  excess  of  jurisdiction,  when  they  assume  a  power  to  act  in 
matters  not  within  their  cognizance. 

My  brother  Adair  justly  and  correctly  said,  that  a  prohibition 
to  prevent  the  proceedings  of  a  court  martial,  is  not  to  be  granted, 
without  very  sufficient  ground  and  due  consideration.  Not  that  it  is 
not  to  be  granted,  because  it  would  be  dangerous  in  all  cases  to  grant 
prohibitions ;  for  it  would  be  undoubtedly  dangerous,  if  there  was  a 
facility  in  applying  for  prohibitions,  and  the  sentence  were  to  be 
stopped,  for  asking  it  to  be  further  enquired  into.  But  in  such  cases 
it  is  the  duty  of  the  court  to  consider  the  matter  fully  and  deliberately, 
upon  the  motion  to  prohibit,  and  the  court  not  without  great  danger, 
take  the  course  in  such  a  case  which  they  have  done  in  others,  where 
there  is  no  danger  in  the  delay,  to  put  the  matter  in  prohibition,  and 
determine  it,  upon  the  record. 
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A 

But,  secondly,  as  to  matters  of  war.  The  constable  and  marshal  had  a 
double  power,  viz. 

1.  A  ministerial  power,  as  they  were  two  great  ordinary  officers, 
anciently,  in  the  king's  army ;  the  constable  being  in  effect  the  king's 
general,  and  the  marshal  was  employed  in  marshalling  the  king's  army, 
and  keeping  the  list  of  the  officers  and  soldiers  therein,  and  his  certificate 
was  the  trial  of  those  whose  attendance  was  requisite.  Vide  Littleton, 
§  102. 

Again,  2,  the  constable  and  marshal  had  also  a  judicial  power,  or  a 
court  wherein  several  matters  were  determinable :  as  first,  appeals  of 
death  or  murder  committed  beyond  the  sea.  according  to  the  course  of 
the  civil  law.  Secondly,  the  right  of  prisoners  taken  in  war.  Thirdly, 
the  offences  and  miscarriages  of  soldiers  contrary  to  the  laws  and  rules  of 
the  army  :  for  always  preparatorily  to  an  actual  war,  the  kings  of  this 
realm,  by  advice  of  the  constable,  and  marshal,  were  used  to  compose  a 
book  of  rules  and  orders,  for  the  due  order  and  discipline  of  their  officers 
and  soldiers,  together  with  certain  penalties  on  the  offenders  ;  and  this 
was  called  martial  law.  We  have  extant  in  the  black  book  of  the 
admiralty,  and  elsewhere,  several  exemplars  of  such  military  laws,  and 
especially  that  of  the  ninth  of  Richard  II.  composed  by  the  king,  with 
the  advice  of  the  duke  of  Lancaster,  and  others. 

But  touching  the  business  of  martial  law,  these  things  are  to  be 
observed,  viz. 

First,  that  in  truth  and  reality  it  is  not  a  law,  but  something  indulged, 
rather  than  allowed,  as  a  law ;  the  necessity  of  government,  order  and 
discipline  in  an  army,  is  that  only  which  can  give  those  laws  a  counten- 
ance, quod  enim  necessitas  cogit  defendit. 

Secondly,  this  indulged  law  was  only  to  extend  to  members  of  the 
army,  or  to  those  of  the  opposite  army,  and  never  was  so  much  indulged 
as  intended  to  be  executed  or  exercised  upon  others  ;  for  others  who  were 
not  listed  under  the  army,  had  no  colour  or  reason  to  be  bound  by  military 
constitutions,  applicable  only  to  the  army,  whereof  they  were  not  parts ; 
but  they  were  to  be  ordered  and  governed  according  to  the  laws  to  which 
they  were  subject,  though  it  were  a  time  of  war. 

Thirdly,  that  the  exercise  of  martial  law,  whereby  any  person  should 
lose  his  life,  or  member,  or  liberty,  may  not  be  permitted  in  time  of 
peace,  when  the  king's  courts  are  open  for  all  persons  to  receive  justice, 
according  to  the  laws  of  the  land.  This  is  in  substance  declared  by  the 
petition  of  right,  3  Car.  1.  whereby  such  commissions  and  martial  law 
were  repealed,  and  declared  to  be  contrary  to  law :  and  accordingly  was 
that  famous  case  of  Edmond  earl  of  Kent ;  who,  being  taken  at  Pomfret, 
15  Edw.  II.  the  king  and  divers  lords  proceeded  to  give  sentence  of  death 
against  him,  as  in  a  kind  of  military  court  by  a  summary  proceeding, 
which  judgement  was  afterwards,  in  1  Edw.  III.  reversed  in  parliament. 

And  accordingly  the  judgement  was  reversed  ;  for  martial  law,  which  is 
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rather  indulged  than  allowed,  and  that  only  in  cases  of  necessity,  in  time 
of  open  war,  is  not  permitted  in  time  of  peace,  when  the  ordinary  courts 
of  justice  are  open. 

In  this  military  court,  court  of  honour,  or  court  martial,  the  civil  law 
has  been  used  and  allowed  in'  such  things  as  belong  to  their  jurisdiction, 
as  the  rule  or  direction  of  their  proceedings  and  decisions  ;  so  far  forth  as 
the  same  is  not  controlled  by  the  laws  of  this  kingdom,  and  those 
customs  and  usages  which  have  obtained  in  England,  which  even  in 
matters  of  honour  are  in  some  points  derogatory  to  the  civil  law.  But 
this  court  has  long  been  disused  upon  great  reasons. 

(Hale,  Hist,  of  the  Common  Law,  pp.  34  and  36. ) 

B 

For  martial  law,  which  is  built  upon  no  settled  principles,  but  is 
entirely  arbitrary  in  its  decisions,  is,  as  sir  Matthew  Hale  observes,  in 
truth  and  reality  no  law,  but  something  indulged  rather  than  allowed 
as  a  law.  The  necessity  of  order  and  discipline  in  an  army  is  the  only 
thing  which  can  give  it  countenance;  and  therefore  it  ought  not  to  be 
permitted  in  time  of  peace,  when  the  king's  courts  are  open  for  all  persons 
to  receive  justice  according  to  the  laws  of  the  land.  Wherefore,  Thomas 
earl  of  Lancaster  being  condemned  at  Pontefract,  15  Edw.  II.  by  martial 
law,  his  attainder  was  reversed  1  Edw.  III.  because  it  was  done  in  time 
of  peace.  And  it  is  laid  down,  that  if  a  lieutenant,  or  other,  that  hath 
commission  of  martial  authority,  doth  in  time  of  peace  hang  or  otherwise 
execute  any  man  by  colour  of  martial  law,  this  is  murder  ;  for  it  is  against 
Magna  Carta.  And  the  Petition  of  Right  enacts,  that  no  soldier  shall  be 
quartered  on  the  subject  without  his  own  consent ;  and  that  no  commission 
shall  issue  to  proceed  within  this  land  according  to  martial  law.  And 
whereas,  after  the  restoration,  king  Charles  the  second  kept  up  about  five 
thousand  regular  troops,  by  his  own  authority,  for  guards  and  garrisons  ; 
which  king  James  the  second  by  degrees  increased  to  no  less  than  thirty 
thousand,  all  paid  from  his  own  civil  list ;  it  was  made  one  of  the  articles 
of  the  Bill  of  Bights,  that  the  raising  or  keeping  a  standing  army  within 
the  kingdom  in  time  of  peace,  unless  it  be  with  consent  of  parliament,  is 
against  law. 

But,  as  the  fashion  of  keeping  standing  armies  (which  was  first  in- 
troduced by  Charles  VII.  in  France,  A.D.  1445)  has  of  late  years  universally 
prevailed  over  Europe  (though  some  of  its  potentates,  being  themselves 
unable  to  maintain  them,  are  obliged  to  have  recourse  to  richer  powers, 
and  receive  subsidiary  pensions  for  that  purpose)  it  has  also  for  many 
years  past  been  annually  judged  necessary  by  our  legislature,  for  the 
safety  of  the  kingdom,  the  defence  of  the  possessions  of  the  crown  of 
Great  Britain,  and  the  preservation  of  the  balance  of  power  in  Europe, 
to  maintain  even  in  time  of  peace  a  standing  body  of  troops,  under  the 
command  of  the  crown ;  who  are,  however  ipso  facto  disbanded  at  the 
expiration  of  every  year,  unless  continued  by  parliament.  And  it  was 
2  A 
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enacted  by  statute  10  W.  III.  c.  1.  that  not  more  than  twelve  thousand 
regular  forces  should  be  kept  on  foot  in  Ireland,  though  paid  at  the 
charge  of  that  kingdom  :  which  permission  is  extended  by  statute  8  Geo. 
III.  c.  13.  to  16,235  men,  in  time  of  peace. 

However  expedient  the  most  strict  regulations  may  be  in  time  of 
actual  war,  yet,  in  times  of  profound  peace,  a  little  relaxation  of  military 
rigour  would  not,  one  should  hope,  be  productive  of  much  inconvenience. 
And  upon  this  principle,  though  by  our  standing  laws  (still  remaining 
in  force,  though  not  attended  to)  desertion  in  time  of  war  is  made  felony, 
without  benefit  of  clergy,  and  the  offence  is  triable  by  a  jury  and  before 
the  judges  of  the  common  law ;  yet,  by  our  militia  laws  before-mentioned, 
a  much  lighter  punishment  is  inflicted  for  desertion  in  time  of  peace. 
So,  by  the  Roman  law  also,  desertion  in  time  of  war  was  punished  by 
death,  but  more  mildly  in  time  of  tranquillity.  But  our  Mutiny  Act 
makes  no  such  distinction :  for  any  of  the  faults  above-mentioned  are, 
equally  at  all  times,  punishable  with  death  itself,  if  a  court  martial  shall 
think  proper.  This  discretionary  power  of  the  court  martial  is  indeed 
to  be  guided  by  the  directions  of  the  crown ;  which,  with  regard  to 
military  offences,  has  almost  an  absolute  legislative  power.  "His  majesty, 
says  the  act,  may  form  articles  of  war,  and  constitute  courts  martial, 
with  power  to  try  any  crime  by  such  articles,  and  inflict  such  penalties 
as  the  articles  direct."  A  vast  and  most  important  truth  !  an  unlimited 
power  to  create  crimes,  and  annex  to  them  any  punishments,  not  extending 
to  life  or  limb !  These  are  indeed  forbidden  to  be  inflicted,  except  for 
crimes  declared  to  be  so  punishable  by  this  act ;  which  crimes  we  have 
just  enumerated,  and,  among  which,  we  may  observe  that  any  disobedience 
to  lawful  commands  is  one.  Perhaps  in  some  future  revision  of  this  act, 
which  is  in  many  respects  hastily  penned,  it  may  be  thought  worthy  the 
wisdom  of  parliament  to  ascertain  the  limits  of  military  subjection,  and 
to  enact  express  articles  of  war  for  the  government  of  the  army,  as  is  done 
for  the  government  of  the  navy. 

(Blackstone,  Commentaries,  I.  414.) 
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THE  CASE  OF  WOLFE   TONE 
Geo.  III.,  1798. 

[Wolfe  Tone,  a  subject  of  George  III.,  who  had  taken  part  in  a 
French  invasion  of  Ireland  in  1798,  was  captured  on  a  French  man-of- 
war  and  sentenced  by  a  court-martial  in  Dublin  to  be  hanged.  The 
points  at  issue  are  very  clearly  explained  in  the  excerpt.  "  No  more 
splendid  assertion  of  the  supremacy  of  the  law  can  be  found  than  the  pro- 
tection of  Wolfe  Tone  by  the  Irish  Bench."  Dicey,  L.C.  290;  see  the 
whole  of  ch.  viii.  and  app.  xii.] 
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In  the  interval  a  motion  was  made  in  the  Court  of  King's  Bench 
by  Mr.  Curran,  on  an  affidavit  of  Mr.  Tone's  father,  stating  that  his 
son  had  been  brought  before  a  bench  of  officers,  calling  itself  a  court 
martial,  and  by  them  sentenced  to  death. 

"I  do  not  pretend  to  say,"  observed  Mr.  Curran,  "that  Mr.  Tone  is 
not  guilty  of  the  charges  of  which  he  was  accused ; — I  presume  the 
officers  were  honourable  men ; — but  it  is  stated  in  the  affidavit,  as  a 
solemn  fact,  that  Mr.  Tone  had  no  commission  under  His  Majesty, 
and  therefore  no  court  martial  could  have  any  cognizance  of  any 
crime  imputed  to  him,  while  the  Court  of  King's-bench  sat  in  the 
capacity  of  the  great  criminal  court  of  the  land.  In  times  "when  war 
was  raging,  when  man  was  opposed  to  man  in  the  field,  courts  martial 
might  be  endured ;  but  every  law  authority  is  with  me,  while  I  stand 
upon  this  sacred  and  immutable  principle  of  the  constitution — that 
martial  law  and  civil  law  are  incompatible/  and  that  the  former 
must  cease  with  the  existence  of  the  latter.  This  is  not  the  time  for 
arguing  this  momentous  question.  My  client  must  appear  in  this 
court.  He  is  cast  for  death  this  day.  He  may  be  ordered  for  execu- 
tion while  I  address  you.  I  call  on  the  Court  to  support  the  law.  I 
move  for  a  Habeas  Cm-pus  to  be  directed  to  the  provost  marshal  of 
the  barracks  of  Dublin,  and  Major  Sandys  to  bring  up  the  body  of 
Mr.  Tone. 

Lord  Chief  Justice  [Kil warden]. — Have  a  writ  instantly  prepared. 

Mr.  Curran. — My  client  may  die  while  this  writ  is  preparing. 

Lord  Chief  Justice. — Mr.  Sheriff,  proceed  to  the  barracks,  and 
acquaint  the  provost  marshal  that  a  writ  is  preparing  to  suspend  Mr. 
Tone's  execution ;  and  see  that  he  be  not  executed. 

[The  Court  awaited  in  a  state  of  the  utmost  agitation,  the  return 
of  the  Sheriff.] 

Mr.  Sheriff. — My  lords,  I  have  been  at  the  barracks,  in  pursuance 
of  your  order.  The  provost  marshal  says  he  must  obey  Major 
Sandys.  Major  Sandys  says  he  must  obey  lord  Cornwallis. 

Mr.  Curran. — Mr.  Tone's  father,  my  lords,  returns,  after  serving 
the  Habeas  Corpus :  he  says  General  Craig  will  not  obey  it. 

Lord  Chief  Justice. — Mr.  Sheriff,  take  the  body  of  Tone  into 
your  custody :  Take  the  provost  marshal  and  Major  Sandys  into 
custody :  and  show  the  order  of  this  Court  to  General  Craig. 

Mr.  Sheriff  (who  was  understood  to  have  been  refused  admittance 
at  the  barracks)  returns. — I  have  been  at  the  barracks.  Mr.  Tone, 
having  cut  his  throat  last  night,  is  not  in  a  condition  to  be  removed. 
As  to  the  second  part  of  your  order,  I  could  not  meet  the  parties. 
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[A  French  Emigrant  Surgeon,  whom  General  Craig  had  sent  along 
with  the  Sheriff,  was  sworn.] 

Surgeon. — I  was  sent  to  attend  Mr.  Tone  this  morning  at  four 
o'clock,  his  windpipe  was  divided.  I  took  instant  measures  to  secure 
his  life,  by  closing  the  wound.  There  is  no  knowing,  for  four  days, 
whether  it  will  be  mortal.  His  head  is  now  kept  in  one  position. 
A  sentinel  is  over  Mm,  to  prevent  his  speaking.  His  removal  would 
kill  him. 

Mr.  Curran  applied  for  further  surgical  aid,  and  for  the  admission 
of  Mr.  Tone's  friends  to  him.  [Refused.] 

Lord  Chief  Justice. — Let  a  rule  be  made  for  suspending  the  execu- 
tion of  Theobald  Wolfe  Tone;  and  let  it  be  served  on  the  proper 
persons. 


XXIV 

BUEDETT  v.   ABBOT 
51  Geo.  III.,  1811. 

[Sir  Francis  Burdett,  M.P.,  had  published  a  letter  in  Cobbett's  Weekly 
Register  which  the  House  of  Commons  pronounced  to  be  "a  libellous  and 
scandalous  paper,  reflecting  on  the  just  privileges  of  the  House,"  and 
declared  the  author  to  be  "  guilty  of  a  breach  of  privilege."  The  Speaker's 
warrant  for  Burdett's  arrest  was  executed  with  the  assistance  of  soldiers, 
and  Burdett  was  carried  off  to,  and  confined  in,  the  Tower  of  London. 
He  then  brought  an  action  against  the  Speaker  for  trespass,  thus  raising 
the  issues  :  (1)  whether  the  House  of  Commons  had  power  to  commit  for 
contempt ;  (2)  whether  in  executing  such  a  process  for  contempt  it  was 
justifiable  to  break  into  a  house.  Lord  Chief  Justice  Ellenborough's 
elaborate  judgment,  many  historical  points  of  which  are  open  to  criticism, 
but  with  which  Bayley  and  Grove,  JJ.,  concurred,  was  subsequently  con- 
firmed on  a  writ  of  error  by  the  Court  of  Exchequer  Chamber  and  the 
House  of  Lords.  See  East's  Rep.  xiv.  1-163 ;  Anson,  L.C.  i.  169 ;  May, 
P.P.  47-142  ;  and  cf.  with  the  case  of  The  Sheriff  of  Middlesex,  p.  388.] 

The  only  points  which  are  immediately  presented  by  the  record  for 
our  decision  are,  first,  Whether  the  House  of  Commons  has  any 
authority  by  law  to  commit  in  cases  of  contempt  as  a  breach  of 
privilege  ?  Secondly,  Whether,  supposing  the  House  to  have  such 
an  authority  in  general,  that  authority  has  been  well  executed  by 
the  warrant  in  question ;  that  is,  whether  the  warrant  stated  in  the 
plea  of  the  defendant  discloses  a  sufficient  ground  of  commitment  in 
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this  instance  1  And  thirdly,  Whether  the  means  which  have  been  used 
for  the  execution  of  the  Speaker's  warrant  are  in  law  justifiable?  The 
subject,  as  it  seems  to  me,  cannot  properly  be  branched  out  and 
divided  into  more  points.  In  argument  it  has  indeed  been  dilated  to 
a  much  wider  extent  here,  and  has  been  considered  in  much  greater 
latitude  as  a  question  of  controversy  elsewhere,  than  is  at  all  neces- 
sary for  the  decision  of  these  which  are  the  only  points  with  which 
we  have  judicially  any  concern  upon*  the  present  occasion.  The 
citations  made  upon  the  first  argument  from  the  judgement  of  Sir 
Orlando  Bridgeman  rather  tend  to  illustrate  the  character  of  that 
most  eminent  judge,  by  exhibiting  the  profundity  of  his  learning, 
and  the  extent  of  his  industry,  than  to  throw  any  material  light  upon 
the  present  question.  A  very  moderate  portion  of  the  learning 
there  displayed  by  him  is  at  all  applicable  to  the  present  case.  The 
main  point  decided,  and  properly  decided,  in  that  case  was,  that  the 
privilege  of  Parliament,  which  exempted  members  from  arrest,  did 
not  wholly  suspend  the  right  of  suit  against  them  during  the  entire 
continuance  of  the  Parliament,  at  least  so  as  to  prevent  the  suing 
by  original.  So  a  great  part  of  the  learning  exhibited  upon 
Thorpe's  case  there  cited,  though  properly  adverted  to  as  the  case 
itself  was,  bears  very  little  on  the  question  immediately  before  us. 
That  case,  which  is  to  be  found  in  the  rolls  of  Parliament,  31  H.  6. 
No.  26,  27,  28,  decides  that  a  suit  commenced  against  a  member 
might  proceed  to  any  extent  in  the  time  of  the  vacation  of 
Parliament,  though  not  in  parliament  time,  as  it  is  called.  Thorpe's 
case  appears  to  be  the  earliest  applicable  to  parliamentary  privilege ; 
for  the  two  other  cases  of  an  earlier  date  mentioned  by  Lord 
Coke  in  his  4th  Institute  (24),  that  of  John  de  Thoresby,  10. 
Ed.  3.  and  of  Bogo  de  Clare  18  Ed.  1.,  are  shewn  by  Sir  Orlando 
Bridgeman  in  his  judgement,  in  Benyon  v.  Evelyn,  to  have  no 
proper  reference  to  the  privileges  of  the  members  of  the  House  of 
Commons :  and  indeed,  according  to  this  case  of  Thorpe,  as  sup- 
posed by  Lord  Coke,  it  appears  that  the  exemption  from  arrest  was 
not  claimed  or  considered  as  the  peculiar  privilege  of  a  member 
of  one  or  of  the  other  House  of  Parliament,  properly  as  such ;  but 
as  the  privilege  of  a  member  of  the  High  Court  of  Parliament 
generally :  and  the  reason  of  such  privilege,  as  given  by  the  judges, 
is  one  which  applies  equally  to  the  members  of  both  Houses,  viz. 
"that  they  may  have  their  freedom  and  liberty  freely  to  intende 
upon  Parliament."  Other  cases  have  been  cited,  in  which  the  right 
of  the  subject  to  sue  in  matters  of  parliamentary  cognizance  has 
been  in  part  recognized  by  the  courts.  The  first  mentioned  of  these 
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cases,  however,  that  of  Thorpe,  respects  merely  the  privileges  of 
individual  members,  and  the  means  of  their  individual  protection, 
not  the  vindictive  privileges  of  the  House  for  offences  done  generally 
against  the  body  of  the  House,  in  breach  of  the  rights  and  privileges 
of  the  whole  House  collectively  considered.  The  other  cases  next 
mentioned,  that  of  Bogo  de  Clare,  and  John  de  Thoresby,  do  not 
apply  to  this  question ;  which  is,  what  acts  the  House  of  Commons 
may  justifiably  do;  not  where,  or  how,  such  acts  shall  be  alone 
brought  into  question.  As  to  the  first  point  which  arises  in  this  case  ; 
has  the  House  of  Commons  a  right  to  commit  for  breach  of  privi- 
lege 1  It  has  been  argued,  that  they  are  prohibited  from  imprisoning 
persons  by  the  statute  of  Magna  Charta,  and  the  28  Ed.  3.  c.  3. : 
but  the  provision  in  Magna  Charta  directed  against  acts  of  unauthor- 
ized force,  "that  no  man  shall  be  imprisoned  but  by  the  lawful 
judgement  of  his  peers,  or  by  the  law  of  the  land;"  and  that  of 
the  stat.  28  Ed.  3.  "  that  no  man  shall  be  put  out  of  land  or  tene- 
ment, nor  taken  or  imprisoned,  nor  disinherited,  nor  put  to  death, 
without  being  brought  in  to  answer  by  due  process  of  the  law ; "  are 
satisfied  as  far  as  they  relate  to  this  subject,  if  the  lex  et  consue- 
tude parlfamenti  be,  as  Lord  Coke  and  all  the  writers  on  the  law 
have  held  that  it  is,  part  of  the  law  of  the  land  in  its  large  and 
extended  sense:  At  what  time  the  two  Houses  of  Parliament,  as  at 
present  constituted  and  distinguished,  that  is,  as  Lords  and  Commons, 
first  ceased  to  sit  together,  as  originally  they  did,  and  began  to  have 
a  separate  existence,  is  a  matter  more  of  antiquarian  curiosity  than 
of  legal  importance.  The  separation  of  the  two  Houses  seems  to 
have  taken  place  as  early  as  the  49  H.  3.  about  the  time  of  the  battle 
of  Evesham ;  for  I  think  it  is  at  that  period  that  the  first  return  of 
of  "  knights,  citizens,  and  burgesses  "  is  to  be  found ;  and  that  separa- 
tion was  probably  effected  and  previously  sanctioned  by  a  formal 
act  for  that  purpose  by  the  King  and  Parliament  as  originally  con- 
stituted. At  any  rate  the  very  first  subsequent  act  of  the  parliament, 
acting  in  the  two  Houses  conjointly  with  the  King,  operated  as  a 
formal  recognition  of  an  antecedently  authorized  separation  of  parlia- 
ment into  the  two  Houses  in  which  they  then  and  have  since  sat. 
The  privileges  which  have  been  since  enjoyed,  and  the  functions 
which  have  been  since  uniformly  exercised,  by  each  branch  of  the 
legislature,  with  the  knowledge  and  acquiescence  of  the  other  House 
and  of  the  King,  must  be  presumed  to  be  the  privileges  and  functions 
which  then,  that  is,  at  the  very  period  of  their  original  separation, 
were  statutably  assigned  to  each.  The  privileges  which  belong  to 
them  seem  at  all  times  to  have  been,  and  necessarily  must  be, 
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inherent  in  them,  independent  of  any  precedent :  it  was  necessary 
that  they  should  have  the  most  complete  personal  security,  to  enable 
them  freely  to  meet  for  the  purpose  of  discharging  their  important 
functions,  and  also  that  they  should  have  the  right  of  self-protection  : 
I  do  not  mean  merely  against  acts  of  individual  wrong ;  for  poor  and 
impotent  indeed  would  be  the  privileges  of  Parliament,  if  they 
could  not  also  protect  themselves  against  injuries  and  affronts  offered 
to  the  aggregate  body,  which  might  prevent  or  impede  the  full  and 
effectual  exercise  of  their  parliamentary  functions.  'Tis  an  essential 
right  necessarily  inherent  in  the  supreme  legislature  of  the  kingdom, 
and  of  course  as  necessarily  inherent  in  the  parliament  assembled  in 
two  houses  as  in  one.  The  right  of  self-protection  implies,  as  a 
consequence,  a  right  to  use  the  necessary  means  for  rendering  such 
self-protection  effectual.  Independently,  therefore,  of  any  precedents 
or  recognized  practice  on  the  subject,  such  a  body  must  a  priori  be 
armed  with  a  competent  authority  to  enforce  the  free  and  inde- 
pendent exercise  of  its  own  proper  functions,  whatever  those  functions 
might  be.  On  this  ground  it  has  been,  I  believe,  very  generally 
admitted  in  argument,  that  the  House  of  Commons  must  be  and  is 
authorized  to  remove  any  immediate  obstructions  to  the  due  course  of 
its  own  proceedings.  But  this  mere  power  of  removing  actual  im- 
pediments to  its  proceedings  would  not  be  sufficient  for  the  purposes 
of  its  full  and  efficient  protection  :  it  must  also  have  the  power  of 
protecting  itself  from  insult  and  indignity  wherever  offered,  by 
punishing  those  who  offer  it.  Can  the  High  Court  of  Parliament, 
or  either  of  the  two  Houses  of  which  it  consists,  be  deemed  not  to 
possess  intrinsically  that  authority  of  punishing  summarily  for  con- 
tempts which  is  acknowledged  to  belong,  and  is  daily  exercised  as 
belonging,  to  every  superior  court  of  law,  of  less  dignity  undoubtedly 
than  itself?  And  is  not  the  degradation  and  disparagement  of 
the  two  Houses  of  parliament  in  the  estimation  of  the  public,  by 
contemptuous  libels,  as  much  an  impediment  to  their  efficient  acting 
with  regard  to  the  public,  as  the  actual  obstruction  of  an  individual 
member  by  bodily  force,  in  his  endeavour  to  resort  to  the  place 
where  parliament  is  holden?  And  what  would  it  consist  with 
the  dignity  of  such  bodies,  or  what  is  more,  with  the  immediate 
and  effectual  exercise  of  their  important  functions,  that  they  should 
wait  the  comparatively  tardy  result  of  a  prosecution  in  the  ordinary 
course  of  law,  for  the  vindication  of  their  privilege  from  wrong  and 
insult  ?  The  necessity  of  the  case  would,  therefore,  upon  principles 
of  natural  reason,  seem  to  require  that  such  bodies,  constituted  for 
such  purposes,  and  exercising  such  functions  as  they  do,  should 
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possess  the  powers  which  the  history  of  the  earliest  times  shews 
that  they  have  in  fact  possessed  and  used.  It  is  therefore  idle  to 
contend,  as  some  have  done,  that,  as  the  House  of  Commons  is  a 
body  which  has  began  to  exist  separately  and  substantively  since  the 
time  of  legal  memory,  that  is,  since  the  return  of  Richard  the  First 
from  the  Holy  Land ;  and  that,  as  they  cannot  on  that  account  claim 
by  prescription  or  immemorial  custom  any  power  of  commitment, 
and  that  no  act  of  parliament  since  that  time  has  expressly  given  it 
to  them;  therefore,  it  cannot  legally  belong  to  them.  I  am  glad 
that  nothing  of  that  kind  has  been  advanced  in  argument  upon  this 
occasion ;  but  it  is  impossible  not  to  have  heard  of  its  having  been 
urged  elsewhere  and  on  other  occasions.  And  perhaps  more  weight 
has  been  given  to  the  argument  that  seems  to  belong  to  it,  from  the 
pains  that  Sir  Robert  Atkyns  (in  his  treatise  in  the  form  of  an 
argument  upon  the  information  against  William  Williams  Esq.)  has 
taken  to  answer  it.  For  he  seems  to  suppose  it  necessary,  "  to  sup- 
port the  power  and  privilege  of  the  House  of  Commons,  as  being 
an  essential  part  of  the  parliament,  to  make  out  against  these  innova- 
tors, (as  he  calls  them,)  that  the  House  of  Commons  has  ever  been 
part  of  the  parliament,  and  that  it  was  so  long  before  the  49  H.  3. ; " 
which,  as  already  mentioned,  is  the  date  of  the  first  writ  of 
summons  for  knights,  citizens,  and  burgesses  now  extant :  admitting, 
"that,  where  the  beginning  of  a  thing  is  known,  there  can  be 
nothing  belonging  to  it  by  prescription"  But  Selden,  I  observe, 
(Priv.  of  Parl.  713)  acknowledges  that  there  had  been  a  great 
change  in  the  constitution  of  Parliament,  but  supposes  it  to  have 
happened  long  before  49  H.  3.  namely,  in  the  time  of  that  king's 
father,  King  John;  (still  placing  it  however  in  the  time  of  legal 
memory ;)  and  he  supposes  it  was  done  by  a  law,  though  the  law  be 
lost ;  as  many  Rolls  of  Parliament  were :  wherein  those  laios  were 
entered.  But  supposing  the  separate  existence  of  the  House  of 
Commons  to  have  began  only  in  the  49  H.  3.,  or  at  some  other 
period  within  the  time  of  legal  memory ;  the  answer  to  the  objection 
is  that  some  statute  or  act  of  supreme  national  authority,  whatever  it 
was,  by  which  the  House  then  began  to  exist  and  act,  and  has  since 
acted,  separately,  as  a  distinct  branch  of  the  legislature  from  the 
Lords,  and  conjointly  with  the  Lords  and  the  King,  as  a  Parliament, 
invested  them,  as  such  House,  with  the  antecedent  essential  privileges 
which  belonged  to  the  aggregate  body  of  Parliament,  at  least  to  the 
extent  in  which  they  have  been  ever  since  enjoyed  by  that  House, 
and  of  which  the  subsequent  enjoyment  is  evidence :  and  it  would 
only  vary  the  form  of  prescribing,  if  any  prescription  were  in  such 
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case  necessary,  to  such  an  one  as  the  following ;  namely  that  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary  until  the 
49  H.  3.  all  the  members  of  Parliament,  by  their  then  name  of 
Proceres  Nobiles  et  Magnates,  and  since  the  49  H.  3.  by  their  several 
names  of  Lords  spiritual  and  temporal  and  of  Knights,  Citizens, 
and  Burgesses,  in  parliament  assembled,  have  had  and  used,  and  now 
still  of  right  ought  to  have  and  use  such  and  such  privileges.  So 
that  if  the  Parliament  itself,  in  any  anterior  form  of  its  existence, 
be  of  prescriptive  antiquity,  about  which  no  reasonable  doubt  can 
be  entertained,  the  same  privileges  which  were  in  such  anterior  form 
then  enjoyed  by  it  may  still  (if  necessary  so  to  consider  it)  be  even 
technically  prescribed  for  by  Parliament  in  the  very  form  into  which 
it  has  since  resolved  itself  and  now  subsists :  unless,  indeed,  it  can 
be  contended  with  effect,  that  the  legislature  itself  is  incompetent  to 
vary  the  precise  form  in  which,  in  time  beyond  memory,  it  appears 
to  have  existed  and  acted ;  a  point  which,  I  presume,  few  persons 
will  be  hardy  enough  to  contend  for.  There  is  no  pretence,  therefore, 
for  treating  the  privileges  of  the  House  of  Commons,  as  some  persons 
have  treated  them,  as  things  of  a  novel  origin  and  constitution,  begin- 
ning within  time  of  legal  memory,  and  standing  upon  no  authority  of 
prescription  or  statute. 

These  privileges  appear  to  have  been  claimed,  exercised  and 
recognized  in  numerous  precedents  almost  as  early  as  we  can 
distinctly  trace  the  House  acting  in  its  separate  parliamentary 
capacity.  Without  referring  more  at  large  to  Thorpe's  case,  the 
personal  privileges  of  Parliament  are  stated  in  it  in  these  terms : 
"If  any  person  that  is  a  member  of  this  High  Court  of  Parliament 
be  arrested  in  such  case  as  be  not  for  treason  or  felony,  or  surety  of 
the  peace,  or  for  a  condemnation  had  before  the  parliament,  it  is  used 
that  all  such  persons  shall  be  released  of  such  arrests,  and  make  an 
attorney,  so  that  they  may  have  their  freedom  and  liberty  freely  to 
intende  upon  the  Parliament."  I  am  aware  that  this  authority  in 
terms  relates  only  to  privileges  of  personal  freedom  from  arrest,  and 
not  to  the  vindictive  privilege  of  committing  for  contempts  against 
the  whole  House.  But  on  this  latter  point,  not  to  incumber  the  case 
unnecessarily  with  a  vast  variety  and  quantity  of  matter,  I  would 
refer  only  generally  to  the  case  of  Ferrers,  (very  fully  reported  in 
Crompton's  Jurisdiction  of  Courts ;)  Trewinnard's  case  in  Dy.  59 ; 
"William  Thranwis'  case  in  1529,  who  was  committed  to  the  custody 
of  the  Sergeant  at  Arms  for  a  contempt  in  words  against  the  dignity 
of  the  House;  John  Wentworth's  case,  of  the  same  kind,  in  1575, 
in  D'Ewes'  Journal  24,4 ;  and  the  case  of  Hall,  a  member  of  the 
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House  of  Commons,  in  1580,  which  is  also  in  D'Ewes'  Journal,  from 
page  291  to  298,  and  which  is  the  first  instance  of  a  libel  punished 
by  the  House.  In  that  case  Arthur  Hall  was  punished  for  a  libel 
on  the  dignity  of  the  House,  by  being  committed  and  expelled ;  and 
he  was  also  fined :  in  respect  to  which  species  of  punishment,  that 
of  fining,  the  House  exercised  in  that  instance  a  power  which  they 
have  not  since  been  in  the  habit  of  exercising;  but  certainly  that 
precedent,  as  far  as  it  goes  to  the  expulsion  and  imprisonment  of  a 
member,  is  fully  sustained  by  more  modern  usage.  He  was  com- 
mitted for  six  months,  and  to  be  further  imprisoned  till  a  revocation 
and  retraction  under  his  hand  of  the  slander  contained  in  his  book. 
That  might  perhaps  be  considered  as  an  access  of  jurisdiction,  as 
contrary  to  the  general  principles  of  English  law :  for  the  courts 
of  law  cannot  commit  a  person  till  he  retracts  or  makes  personal 
submission  for  his  offence :  but  as  far  as  the  mere  infliction  of  im- 
prisonment goes,  it  shews  at  least  that  the  House  were  in  the  habit 
of  committing  for  contempts.  And  the  sort  of  libel  for  which  he 
was  punished,  as  it  appeared  in  D'Ewes'  Journal,  was  not  a  libel 
upon  individual  members,  but  upon  the  whole  parliament. 

Without  resting  any  longer,  however  upon  these  precedents,  I 
come  Avith  more  satisfaction  to  an  authority  which  cannot  be  gainsayed 
or  questioned;  to  the  legislative  recognition  of  a  power  in  either 
House  of  Parliament  to  punish  by  imprisonment ;  for  that,  I  think, 
is  virtually  to  be  understood  from  the  stat.  1  Jac.  1.  c.  13.  But 
before  I  observe  upon  that  statute,  I  will  shortly  advert  to  a  prior 
act  of  the  4th  H.  8.  made  in  the  case  of  a  Mr.  Strode,  who  was 
imprisoned  for  something  he  had  done  in  parliament ;  and  by  which 
it  was  enacted,  that  "all  suits,  accusements,  condemnations,  execu- 
tions, fines,  amerciaments,  punishments,  corrections,  grants,  charges, 
or  impositions  put  or  had,  or  hereafter  to  be  put  or  had  unto  or 
upon  the  said  K.  Strode,  and  to  every  other  person  or  persons  afore 
specified  in  that  parliament,  or  that  of  any  parliament  that  shall  le, 
for  any  bill  speaking,  reasoning,  or  declaring  of  any  matter  concern- 
ing the  parliament  to  be  commenced  and  treated,  should  be  utterly 
void  and  of  none  effect."  I  own  I  agree  with  the  cogent  reasons 
given  by  Sir  Robert  Atkyns,  (p.  56)  that  this  is  to  be  considered 
as  a  general  act,  notwithstanding  the  opinion  given  to  the  contrary 
in  the  case  of  Mr.  Holies  3  Char.  1.  This  act,  however,  only  relates 
to  the  personal  immunity  and  protection  of  the  members  themselves, 
for  acts  done  in  Parliament  or  concerning  the  same.  Then  comes  the 
stat.  1  Jac.  1.  c.  13.  which,  after  reciting,  that  "heretofore  doubt 
had  been  made  if  any  person,  being  arrested  in  execution,  and  by 
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privilege  of  either  of  the  Houses  of  Parliament  set  at  liberty,  whether 
the  party  at  whose  suit  such  execution  was  pursued,  be  forever  after 
barred  and  disabled  to  sue  forth  a  new  writ  of  execution  in  that 
case : "  (which  shews  very  clearly,  that  Parliament  had  been  in  the 
habit  of  setting  aside  or  superseding  such  executions;)  for  avoiding 
all  further  doubt  and  trouble  which  in  like  cases  may  hereafter 
ensue ;  enacts,  "  that  the  party  at  whose  suit  such  writ  of  execution 
was  pursued,  his  executors,  etc.  after  such  time  as  the  privilege  of 
that  session  of  parliament,  in  which  such  privilege  shall  be  so  granted, 
shall  cease,  may  sue  forth  and  execute  a  new  writ  or  writs  of  execu- 
tion," etc.  Is  not  this  an  ample  recognition  of  the  prior  exercise 
of  an  authority  by  the  Houses  of  Parliament  to  liberate  persons 
entitled  to  privilege,  who  were  in  execution :  this  statute  enacting 
however,  at  the  same  time,  that  it  should  not  be  an  answer  to  the 
further  charging  him  in  execution  by  his  creditor,  that  he  had  once 
been  taken  in  execution.  The  statute  then  provides,  that  from 
thenceforth  no  sheriff,  bailiff,  or  other  officer,  from  whose  arrest  or 
custody  any  such  person  so  arrested  in  execution  shall  be  delivered 
by  any  such  privilege,  shall  be  charged  or  chargeable  with  or  by  any 
action  whatsoever,  for  delivering  out  of  execution  any  such  privileged 
person  so  as  is  aforesaid  by  such  privilege  of  Parliament  set  at 
liberty;  any  law,  custom,  or  privilege  heretofore  to  the  contrary 
notwithstanding."  And  then  follows  this  proviso,  which  is  very 
material  to  the  present  purpose :  "  Provided  always,  that  this  act, 
or  anything  therein  contained,  shall  not  extend  to  the  diminishing 
of  any  punishment  to  be  hereafter  by  censure  in  parliament  inflicted 
upon  any  person  which  shall  hereafter  make  or  procure  to  be  made 
any  such  arrest  as  aforesaid."  Now  by  inflicting  censure,  the  power 
of  doing  which  was  thus  saved  to  the  Houses  of  Parliament,  as  they 
had  been  before  accustomed  to  exercise  it,  must  be  meant,  not  a 
mere  crimination  or  reproof  in  words  only,  but  the  substantial 
infliction  of  positive  punishment  by  Parliament  upon  the  offender. 
This  act,  indeed,  applies  in  terms  only  to  the  particular  case  of 
arrests ;  but  no  one  can  reason  so  weakly  as  to  suppose,  or  argue  so 
narrowly  as  to  say,  that  the  power  of  the  Houses  of  Parliament  to 
inflict  punishment  existed  and  had  been  exercised  only  in  that  par- 
ticular case.  I  have  mentioned  this  instance,  not  from  the  necessity 
of  the  thing  in  so  plain  a  case,  but  because  it  has  been  thrown  out 
very  confidently,  that  the  privilege  of  the  House  of  Commons  stood 
upon  no  parliamentary  recognition  or  authority  whatsoever :  here, 
however,  is  a  direct  parliamentary  recognition  of  their  right  to  inflict 
punishment  by  censure  in  parliament  in  the  one  case  that  is  specially 
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mentioned,  and  it  virtually  ratifies  what  had  been  antecedently  done 
by  the  House  in  the  way  of  punishment,  of  which  the  usual  mode 
appears  to  have  been  by  imprisonment. 

Having  stated  thus  much  of  the  earlier  precedents  and  authorities 
in  respect  to  the  Parliament  itself,  and  their  own  practice  of  com- 
mitting for  contempts,  I  come  now  to  a  period  nearer  to  our  own 
times,  and  more  within  our  own  immediate  contemplation  and  view, 
where  the  materials  for  our  judgement  are  more  abundant,  and  the 
sources  from  which  they  are  drawn  are  in  some  respects  more  satis- 
factory. If  any  person  more  than  another  could  be  supposed  to  doubt 
the  power  of  the  House  of  Commons  to  commit  for  contempt ;  if  any 
person  whoever  sat  in  this  place  was,  more  than  another,  jealous 
of  any  supposed  encroachment  upon  the  rights  of  the  people,  either 
on  the  part  of  the  Crown,  or  of  either  House  of  Parliament,  or  less 
favourable  in  general  to  claims  of  parliamentary  privilege,  it  was  my 
Lord  Holt.  .  .  . 

(The  account  of  the  points  in  Ashby  v.  White  is  here  omitted.   See  p.  268.) 

It  is  impossible  for  anything  to  be  more  full,  explicit,  and  un- 
qualified, than  this  language  of  Lord  Holt,  in  which  he  recognizes  a 
power  of  commitment  in  the  House  of  Commons  for  a  breach  of  the 
privileges  of  their  House  :  and  what  is  said  of  the  House  of  Commons 
may  be  understood  as  said  also  of  the  House  of  Lords ;  for  they  are 
one  and  the  same  in  this  respect :  they  are  but  the  grand  council 
of  the  realm  divided  into  two  different  parts,  each  carrying  with  it 
this  essential  power  and  privilege  to  protect  itself,  which  each  has 
exercised  ever  since  (and  therefore  must  be  presumed  collectively  to 
have  exercised  before)  their  separation. 

Prior  to  Ashby  v.  White,  in  point  of  time,  was  the  Earl  of 
Shaftesbury's  case,  which  was  a  commitment  by  the  House  of  Lords 
"  for  a  high  contempt  (stated  to  have  been)  committed  against  this 
House."  Two  of  the  judges  there  thought  it  was  a  material  ingredient 
in  that  case,  that  the  sessions  during  which  the  commitment  was 
made  was  then  continuing.  The  Chief  Justice  Kainsford  thought, 
that  the  Court  of  K.B.  had  no  jurisdiction  of  the  cause ;  and 
Twisden  J.,  who  was  absent,  communicated  by  Jones  J.  his  opinion, 
that  Lord  Shaftesbury  should  be  remanded.  No  distinction  was  taken 
in  that  case  between  the  authority  of  the  Lords  and  that  of  the 
Commons  to  commit.  And  notwithstanding  the  generality  of  the 
commitment,  which  was  for  a  high  contempt  without  saying  when, 
where,  or  how  committed,  it  was  sustained  by  this  court,  and  Lord 
Shaftesbury  was  remanded.  This  case  has  been  referred  to  by  judges 
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in  later  times  as  an  authority  upon  the  point.  And  in  Alexander 
Murray's  case,  the  commitment  which  was  by  the  House  of  Commons 
for  an  offence  against  them  was  in  the  same  terms,  "for  a  high 
contempt  of  this  House."  Mr.  Justice  Wright  says  in  that  case, 
"  that  it  was  agreed  on  all  hands  that  they  (the  House  of  Commons) 
have  power  to  judge  of  their  own  privileges.  It  need  not  appear  to 
us  what  the  contempt  was ;  for  if  it  did  appear,  we  could  not  judge 
thereof  " ;  And  then  he  cites  Lord  Shaftesbury's  case.  Mr.  Justice 
Dennison  says,  "They  need  not  tell  us  what  the  contempt  was, 
because  we  cannot  judge  of  it."  Mr.  Justice  Foster  says,  "The  law  of 
Parliament  is  part  of  the  law  of  the  land,  and  there  would  be  an  end  of 
all  law,  if  the  House  of  Commons  could  not  commit  for  a  contempt : 
all  courts  of  record,  even  the  lowest,  may  commit  for  a  contempt : 
and  Lord  Holt,  though  he  differed  with  the  other  judges,  yet  agreed 
that  the  House  might  commit  for  a  contempt  in  the  face  of  the 
House."  That  statement  of  Mr.  Justice  Foster  certainly  represents 
Lord  Holt  as  having  narrowed  his  admission  far  beyond  what  he 
appears  to  have  done  by  Lord  Raymond's  report.  The  power  of 
committing  for  contempts  is  not  there  limited  by  Lord  Holt  to 
contempts  committed  in  the  face  of  the  House.  I  do  not  know  how 
those  words  got  into  Wilson's  report ;  but  the  report  of  Lord  Holt's 
own  words,  as  made  by  Lord  Raymond,  who  heard  them,  is  more 
likely  to  be  correct.  Upon  this  case  I  would  observe,  that  I  agree 
with  Wright  and  Dennison,  Justices,  in  thinking,  that  it  need  not 
appear  what  the  contempt  was ;  but  I  am  not  prepared  to  say  with 
them,  that  we  could  in  no  case  judge  of  it,  or  that  there  might  not 
appear  such  a  cause  of  commitment  as,  coming  collaterally  before  the 
Court  in  the  way  of  a  justification  pleaded  to  an  action  of  trespass, 
the  Court  might  not  be  obliged  to  consider  and  to  pronounce  to  be 
defective  :  but  it  might  be  a  more  doubtful  question  whether,  coming 
directly  before  us,  as  on  a  return  to  a  habeas  corpus,  we  could  relieve 
the  subject  from  the  commitment  of  the  House  in  any  case  what- 
ever. .  .  . 

(The  account  of  Brass  Crosby's  case  is  omitted.    See  p.  337.) 

Now  to  what  extent  it  may  be  warrantable  to  inquire  into  the  cause 
of  commitment,  it  is  not  necessary  to  pronounce :  the  commitment 
must  always  be  by  a  Court  of  competent  jurisdiction ;  and  the  com- 
petence of  the  House  of  Commons  to  commit  for  a  contempt  and  breach 
of  privilege  cannot  be  questioned.  A  competence  to  commit  for  all 
matters  and  in  all  cases  has  never  been  asserted  or  pretended  to 
on  the  part  of  either  House  of  Parliament :  the  House  of  Commons 
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does  not  pretend  to  a  general  criminal  jurisdiction.  But  if  the  judges 
before  whom  those  applications  were  made  on  writs  of  habeas  corpus 
had  felt  that  the  House  had  no  pretence  of  power  to  commit,  or  had 
seen  upon  the  face  of  the  returns  that  they  had  exercised  it  in  those 
cases  extravagantly,  and  beyond  all  bounds  of  reason  and  law,  would 
they  not  have  been  wanting  in  their  duty  if  they  had  not  looked  into 
the  causes  of  commitment  stated  ?  .  .  .  Upon  this  subject  I  will  only 
say  that  if  a  commitment  appeared  to  be  for  a  contempt  of  the  House 
of  Commons  generally,  I  would  neither  in  the  case  of  that  Court,  or 
of  any  other  of  the  superior  Courts,  inquire  further :  but  if  it  did 
not  profess  to  commit  for  a  contempt  of  the  Court  committing,  but 
a  ground  of  commitment  palpably  and  evidently  arbitrary,  unjust, 
and  contrary  to  every  principle  of  positive  law,  or  national  justice; 
I  say,  that  in  the  case  of  such  commitment,  (if  it  ever  should  occur, 
but  which  I  cannot  possibly  anticipate  as  ever  likely  to  occur,)  we 
must  look  at  it  and  act  upon  it  as  justice  may  require  from  whatever 
Court  it  may  profess  to  have  proceeded.  .  .  . 

Thus  the  matter  stands  upon  the  authority  of  precedents  in  parlia- 
ment, upon  the  recognition  by  statute,  upon  the  continued  recognition 
of  all  the  judges,  and  particularly  of  Lord  Holt,  who  was  one  of  the 
greatest  favourers  of  the  liberties  of  the  people,  and  as  strict  an 
advocate  for  the  authority  of  the  common  law  against  the  privileges 
of  parliament  as  ever  existed.  .  .  .  What  is  there  against  it1?  Is 
it  inexpedient  that  they  should  have  such  a  power?  ...  I  have 
already  said  that  a  priori,  if  there  were  no  precedents  upon  the 
subject,  no  legislative  recognition,  no  practice  or  opinions  in  the  Courts 
of  law  recognizing  such  an  authority,  it  would  still  be  essentially 
necessary  for  the  Houses  of  Parliament  to  have  it ;  indeed  that  they 
would  sink  into  utter  contempt  and  inefficiency  without  it.  Could 
it  be  expected  that  they  should  stand  high  in  the  estimation  and 
reverence  of  the  people,  if,  whenever  they  were  insulted,  they  were 
obliged  to  await  the  comparatively  slow  proceedings  of  the  ordinary 
course  of  law  for  their  redress?  That  the  Speaker  with  his  mace 
should  be  under  the  necessity  of  going  before  a  grand  jury  to  prefer 
a  bill  of  indictment  for  the  insult  offered  to  the  House?  They 
certainly  must  have  the  power  of  self-vindication  and  self-protection 
in  their  own  hands ;  and  if  there  be  any  authenticity  in  the  recorded 
precedents  of  Parliament,  any  force  in  the  recognition  of  the  legisla- 
ture, and  in  the  decisions  of  the  Courts  of  law,  they  have  such 
power. 

Assuming  then  that  the  House  has  the  power  of  commitment, 
the  next  point  is  whether  it  has  been  well  exercised  by  the  warrant 
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in  question.  .  .  .  But  if  it  be  clear,  as  it  is,  that  this  was  a  matter 
which  the  House  were  competent  to  decide  both  as  to  the  fact  and 
the  effect  of  the  publication;  then  by  analogy  to  the  judgement 
of  a  Court  of  law,  (and  the  judgements  of  either  House  of  Parliament 
cannot  with  propriety  be  put  upon  a  footing  less  authoritative  than 
those  of  the  ordinary  Courts  of  law,)  the  House  must  be  considered 
as  having  decided  both,  as  far  as  respects  any  question  thereupon 
which  may  arise  in  other  Courts.  .  .  . 

Supposing  then  a  power  of  commitment  for  breach  of  privilege  to 
exist  in  the  House,  and  that  the  warrant  itself  discloses  a  sufficient 
ground  of  commitment,  and  an  order  to  their  officer  to  execute  it, 
the  justification  for  the  persons  acting  under  it  is  made  out,  unless 
any  unjustifiable  means  appear  to  have  been  afterwards  used  to  carry 
the  warrant  into  execution.  And  that  brings  me  to  the  last  point 
to  be  considered,  whether  the  means  which  appear  to  have  been  used 
on  this  occasion  for  the  execution  of  the  Speaker's  warrant  were 
justifiable  ?  And  that  depends  upon  the  single  question,  Whether, 
after  notice  given  by  the  Sergeant  at  Arms  of  the  purpose  of  his 
coming  to  the  plaintiff's  house,  and  the  nature  of  the  warrant  he 
came  to  execute,  and  after  a  request,  made  by  him,  that  the  outer 
door  might  be  opened  to  him,  which  was  not  complied  with,  he  was 
authorized  to  break  into  the  House  for  the  purpose  of  arresting  the 
plaintiff,  and  carrying  the  warrant  into  full  execution?  .  .  .  There- 
fore upon  authorities  the  most  unquestionable  this  point  also  has 
been  settled,  that  where  an  injury  to  the  public  has  been  committed 
in  the  shape  of  an  insult  to  any  of  the  Courts  of  justice,  on  which 
process  of  contempt  is  issued,  the  officer  charged  with  the  execution 
of  such  process  may  break  open  doors  if  necessary  in  order  to 
execute  it.  And  therefore,  upon  these  authorities,  I  conceive  myself 
justified  in  saying,  that  all  the  points  essential  to  be  maintained  in 
order  to  sustain  the  defendant's  justification  upon  this  record  are 
made  out.  First,  it  is  made  out  that  the  power  of  the  House  of 
Commons  to  commit  for  contempt  stands  upon  the  ground  of  reason 
and  necessity  independent  of  any  positive  authorities  on  the  subject : 
but  it  is  also  made  out  by  the  evidence  of  usage  and  practice,  by 
legislative  sanction  and  recognition,  and  by  the  judgements  of  the 
Courts  of  law,  in  a  long  course  of  well-established  precedents  and 
authorities.  2dly,  That  the  resolution  of  the  House,  that  the 
plaintiff  had  been  guilty  of  a  breach  of  its  privileges,  and  that  the 
order  made  for  his  commitment  for  that  offence,  were  in  conformity 
to  their  power :  that  the  warrant  issued  by  the  Speaker  in  this  case, 
which  warrant  itself  embraces  the  resolution  and  order  of  the  House, 
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was  made  in  the  due  execution  of  their  order :  and  that  the  mode  of 
executing  that  warrant  in  this  case,  by  breaking  the  house,  after  due 
notification  and  demand  of  admittance  without  effect,  is  justifiable, 
upon  the  ground  of  its  being  an  execution  for  a  process  of  contempt, 
to  which  the  personal  privilege  of  the  individual  in  respect  to  his 
door  must  give  way  for  the  public  good.  Under  these  circumstances, 
without  the  least  particle  of  doubt  upon  my  mind,  I  am  clearly  of 
opinion  that  there  must  be  a  judgement  for  the  defendant. 

(From  Lord  Ellenborough's  judgment,  East's  Reports,  xiv.  132  et  seq.) 
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THE  CASE  OF  SIK  FRANCIS   BURDETT 
60  George  III.,  1820. 

[This  was  a  trial  for  seditious  libel.  On  August  22,  1819,  Sir  F. 
Burdett,  M.P.,  addressed  a  letter  from  Leicestershire  to  the  electors  of 
Westminster,  whom  he  represented  in  Parliament,  commenting  with 
great  severity  on  the  conduct  of  the  authorities  in  dispersing  a  meeting 
held  on  August  19,  in  S.  Peter's  Field,  Manchester,  and  the  government 
prosecuted  him  for  the  expressions  used  in  that  letter.  The  case  was 
tried  at  the  Spring  Assizes  at  Leicester  before  Best,  J.,  on  March  20,  1820, 
when  the  jury  found  Burdett  guilty.  Subsequently  a  motion  was  made 
in  the  King's  Bench  before  Abbot,  C.J.,  and  Best,  Holroyd,  and  Bay  ley, 
JJ.,  for  a  new  trial,  but  the  court,  after  elaborate  judgments,  refused  to 
grant  it,  and  Burdett  was  sentenced  to  a  fine  of  £2,000  and  imprisonment 
for  three  months.  The  excerpts  are  intended  to  illustrate  the  interpreta- 
tion of  seditious  libel  given  by  the  judges,  particularly  with  reference  to 
"  Fox'  Libel  Act."  See  for  the  whole  trial  S.T.  (N.S.)  i.  1-170.] 

The  question  is  not,  nor  ever  can  be  (if  the  liberty  of  the  press  is 
to  be  supported),  whether  that  which  has  been  written  be  true  or 
false ;  because  then  a  man  meaning  honestly  might  be  convicted  for 
stating  an  untruth.  It  is  not  the  truth  or  falsehood  that  makes 
a  libel,  but  the  temper  with  which  it  is  published;  and  another 
ground  on  which  the  truth  or  falsehood  cannot  be  inquired  into 
is  this :  because  whether  it  be  true  or  false  no  man  ought  to  charge 
another  with  crime.  That  would  make  the  liberty  of  the  press 
inconsistent  with  another  liberty  equally  dear  to  an  Englishman — his 
character.  No  man's  character  is  to  be  taken  from  him  by  attacks 
in  newspapers  or  any  publication  whatever.  If  they  do  what  is 
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wrong,  you  were  properly  told  by  the  learned  counsel  in  the  outset, 
the  courts  of  justice  are  open  to  bring  them  to  punishment.  It  is  on 
these  grounds  I  refused  the  evidence,1  because  according  to  the  law 
of  the  land  it  is  not  admissible.  Gentlemen,  there  is  another  point 
touched  on,  and  that  is  the  question  of  intention.  Gentlemen,  in- 
tention is  undoubtedly  a  matter  of  importance  in  the  inquiry ;  but 
whether  a  man  intends  to  publish  a  libel  or  not  is  not  to  be  collected 
from  declarations  and  acts  of  another  time,  but  from  the  paper  itself, 
unless  the  defendant  is  in  a  condition  to  repel  by  evidence  the 
inference  immediately  arising  from  the  paper.  The  defendant  has 
given  you  in  his  speech  his  notions  of  how  that  might  be  done. 
Suppose  the  paper  libellous;  yet  if  he  had  shown  after  he  had 
written  it  he  endeavoured  to  stop  the  publication,  that  would  repel 
the  libellous  intention.  Or  suppose,  as  in  the  other  case,  the  case  of 
the  Seven  Bishops,  where  it  was  charged  to  be  a  malicious  libel,  the 
defendant  could  prove  it  was  not  published  by  a  man  intruding  his 
opinions  upon  the  public,  but  it  was  a  petition  addressed  by  him  to 
his  Sovereign  on  a  subject  on  which  he  was  called  on  to  advise. 
This  is  the  way  intention  is  to  be  inquired  into.  It  is  to  be  collected 
from  facts  connected  with  the  publication,  and  not  by  what  the 
defendant  is  proved  to  have  said  at  another  time.  .  .  . 

Gentlemen,  with  respect  to  Locke  I  quite  agree  with  the  observa- 
tion that  has  been  made ;  and  if  when  you  come  by-and-by  to  attend 
to  this  libel,  you  think  this  paper  was  written  with  the  same  pure 
spirit  and  intention  with  which  the  invaluable  and  immortal  works 
of  that  writer  were  written,  it  is  no  libel,  because  they  are  protected 
by  the  true  liberty  of  the  press,  which  is  nothing  more  than  this — 
it  is  said  without  the  liberty  of  the  press  a  free  Government  cannot 
be  supported — the  liberty  of  the  press  is  this,  that  you  may  com- 
municate any  information  that  you  think  proper  to  communicate 
by  print;  that  you  may  point  out  to  the  Government  their  errors, 
and  endeavour  to  convince  them  their  system  of  policy  is  wrong,  and 
attended  with  disadvantage  to  the  country,  and  that  another  system 
of  politics  would  be  attended  with  benefit.  It  is  from  such  writings 
that  the  religion  of  this  country  has  been  purified ;  it  is  by  writings 
of  that  spirit  the  Constitution  has  been  brought  to  the  perfection 
it  now  has.  And,  therefore,  God  forbid  that  I  should  utter  a 
sentence  to  show  that  a  man,  speaking  with  that  respect  which  he 
ought  to  speak  with  of  established  institutions,  may  not  show  some 
reform  may  be  necessary,  or  that  the  military  ought  not  to  be  used  in 
the  manner  in  which  they  are.  .  .  . 

1  i.  e.  relating  to  what  had  taken  place  at  the  Manchester  meeting. 
2    B 
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Gentlemen,  here  (in  a  passage  quoted  from  the  alleged  libel)  there 
is  nothing  directly  charged,  but  there  is  a  great  deal  insinuated. 

"  'Tis  true  James  could  not  inflict  the  torture  on  his  soldiers — 
could  not  tear  the  living  flesh  from  their  bones  with  a  cat-o'-nine- 
tails— could  not  flay  them  alive." 

Insinuating,  undoubtedly,  that  it  may  and  can  be  done  now. 
"Will  any  man  tell  me  that  is  temperate  discussion  ?  Will  any  man 
tell  me  that  a  thing  more  pregnant  with  mischief  could  be  published  ? 
Do  not  suppose  I  think  the  Government  rests  on  the  army, — it  rests 
on  the  affections  of  the  people.  And  I  believe  it  will  be  a  long  time 
before  any  set  of  persons  can  so  far  detach  the  people  from  the 
Government  as  to  render  it  insecure.  But,  although  the  Govern- 
ment is  secure,  when  insurrections  take  place,  the  soldiers  are  wanted 
to  assist  the  magistrates.  Therefore,  at  a  moment  like  this,  to  put 
them  in  mind  of  circumstances  likely  to  paralyse  them  in  the  dis- 
charge of  their  duty,  is  the  most  dangerous  libel  that  could  be 
circulated.  It  was  published — it  would  find  its  way  into  the  hands 
of  the  soldiers  as  well  as  into  the  hands  of  gentlemen ;  and  to-day  we 
are  told  that  the  same  soldiers  that  fought  for  Caesar  abroad  destroyed 
the  liberties  of  their  country.  They  fought  abroad  to  establish  a 
domination  in  a  foreign  land.  The  British  army  has  been  used 
for  no  such  purpose.  It  has  fought  for  the  establishment  of  our 
nation,  and  on  all  these  occasions  it  is  known  that  the  discipline 
which  exists  in  that  army  has  not  destroyed  its  spirit.  It  is,  thank 
God,  what  it  was,  still;  and  they  will  meet  again  with  the  same 
spirit  when  called  on  on  a  future  occasion,  and  I  hope  and  trust, 
whether  men  mean  it  or  not,  no  man  will  be  able  to  render  a  British 
soldier  other  than  he  is,  one  of  the  most  respectable.  The  passage 
concludes  with  a  profanation  of  the  words  used  by  Nelson  immedi- 
ately before  the  battle  of  Trafalgar,  "  ^e  this  as  it  may,  our  duty  is 
to  meet,  and  England  expects  every  man  to  do  his  duty."  Gentle- 
men, I  have  no  hesitation  in  declaring  this  a  libel.  Is  it  a  calm 
appeal  to  the  judgement  of  the  people,  or  a  most  inflammatory  paper 
addressed  to  the  passions  of  those  whose  passions  are  most  likely  to 
be  acted  upon  1 
(From  the  charge  of  Best,  J.,  to  the  jury  in  the  first  trial.) 

Another  point  on  which  the  motion  for  a  new  trial  was  made  was, 
that  I  took  upon  myself  to  lay  down  the  law  to  the  jury  as  to  the 
libel,  and  that  since  the  statute  32  Geo.  3.  c.  60.1  I  was  not 
warranted  in  so  doing.  I  told  the  jury  that  they  were  to  consider 

1  "Fox'  Libel  Act"  (see  p.  156). 
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whether  the  paper  was  published  with  the  intent  charged  in  the 
information;  and  that  if  they  thought  it  was  published  with  that 
intent,  I  was  of  opinion  that  it  was  a  libel.  I,  however,  added  that 
they  were  to  decide  whether  they  would  adopt  my  opinion.  In 
forming  their  opinion  on  the  question  of  libel,  I  told  the  jury  that 
they  were  to  consider  whether  the  paper  contained  a  sober  address  to 
the  reason  of  mankind,  or  whether  it  was  an  appeal  to  their  passions, 
calculated  to  incite  them  to  acts  of  violence  and  outrage.  If  it  was 
of  the  former  description,  it  was  not  a  libel ;  if  of  the  latter  descrip- 
tion, it  was.  It  must  not  be  supposed  that  the  statute  of  George  the 
Third  made  the  question  of  libel  a  question  of  fact.  If  it  had, 
instead  of  removing  an  anomaly  it  would  have  created  one.  Libel 
is  a  question  of  law,  and  the  judge  is  the  judge  of  the  law  in  libel  as 
in  all  other  cases,  the  jury  having  the  power  of  acting  agreeably  to 
his  statement  of  the  law  or  not.  All  that  the  statute  does  is  to 
prevent  the  question  from  being  left  to  the  jury  in  the  narrow  way 
in  which  it  was  left  before  that  time.  The  jury  were  then  only  to 
find  the  fact  of  the  publication,  and  the  truth  of  the  innuendoes ;  for 
the  judges  used  to  tell  them  that  the  intent  was  an  inference  of  law, 
to  be  drawn  from  the  paper,  with  which  the  jury  had  nothing  to  do. 
The  Legislature  has  said  that  that  is  not  so,  but  that  the  whole  case 
is  to  be  left  to  the  jury.  But  the  judges  are  in  express  terms 
directed  to  lay  down  the  law  as  in  other  cases.  In  all  cases  the  jury 
may  find  a  general  verdict;  they  do  so  in  cases  of  murder  and 
treason,  but  there  the  judge  tells  them  what  is  the  law,  though  they 
may  find  against  him;  unless  they  are  satisfied  with  his  opinion. 
And  this  is  plain  from  the  words  of  the  statute.1  .  .  . 

My  opinion  of  the  liberty  of  the  press  is,  that  every  man  ought  to 
be  permitted  to  instruct  his  fellow  subjects ;  that  every  man  may 
fearlessly  advance  any  new  doctrines,  provided  he  does  so  with  proper 
respect  to  the  religion  and  Government  of  the  country  ;  that  he  may 
point  out  errors  in  the  measures  of  public  men;  but  he  must  not 
impute  criminal  conduct  to  them.  The  liberty  of  the  press  cannot 
be  carried  to  this  extent  without  violating  another  equally  sacred 
right,  namely,  the  right  of  character.  This  right  can  only  be  attacked 
in  a  court  of  justice,  where  the  party  attacked  has  a  fair  opportunity 
of  defending  himself.  Where  vituperation  begins,  the  liberty  of  the 
press  ends.  This  maxim  was  acted  upon  by  the  greatest  states  of 
antiquity.  In  our  country,  the  liberty  of  the  press  allows  us  to 
persuade  men  to  use  their  constitutional  influence  over  their  represen- 
tatives to  obtain  in  the  regular  parliamentary  manner  a  redress  of  real 
1  "  Fox'  Libel  Act"  (see  p.  156). 
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or  supposed  grievances.     But  this  must  be  done  with  temper  and 
moderation,  otherwise  instead  of  setting  the  Government  in  motion 
for  the  people,  the  people  may  be  set  in  motion  against  the  Govern- 
ment. .  .  . 
(From  the  judgment  of  Best,  J.,  in  the  application  for  a  new  trial.) 

With  respect  to  the  objection  of  the  learned  Judge's  refusing  to 
receive  evidence  of  the  truth  of  the  facts  alleged,  or  rather  assumed 
in  the  libel,  there  is,  I  think,  not  the  least  doubt  upon  the  point. 
Although  the  objection  was  made,  it  was  not  even  attempted  to  be 
supported  by  argument  at  the  trial.  Whatever  might  be  the  result 
of  a  due  inquiry  into  those  facts  elsewhere,  it  is  clear  that  that  was 
not  the  proper  place  or  occasion  for  inquiring  into  them,  nor  would 
the  writing  be  otherwise  than  in  law  a  libel  It  assumes  as  true  a 
statement  most  highly  calumnious  on  individuals,  and  on  the  Govern- 
ment, merely  from  a  statement  in  a  public  newspaper,  and  without 
the  knowledge,  whether  it  were  true  or  not,  to  any  or  to  what  extent, 
and  indulges  in  the  highest  strain  of  invective,  for  the  purpose  of 
inflaming  the  public,  and  raising  in  their  minds  the  greatest  dis- 
content, disaffection,  and  alarm.  That  is,  in  itself,  a  seditious  libel, 
and  the  question  for  the  jury  was,  whether  what  the  defendant  had 
written  and  published,  with  the  intent  stated  in  the  information,  was 
a  libel  or  not,  and  not  to  what  extent  it  was  so ;  even  supposing  that 
the  result  of  that  inquiry  would  have  any  palliation  of  the  libel. 
With  respect  to  the  objections  taken  to  the  learned  Judge's  having 
given  his  opinion  and  directions  to  the  jury  upon  the  question, 
whether  the  writing  was  a  libel  or  not,  it  seems  to  me  that  he  left  it 
to  them  to  consider,  whether  they  would  adopt  his  opinion  in  that 
respect  or  not;  and  he  is  expressly  directed,  by  the  statute  of  the 
32d  of  the  late  King,  according  to  his  discretion,  to  give  his  opinion 
and  directions  to  the  jury  on  the  matter  in  issue,  in  like  manner  as 
in  other  criminal  cases.  And  with  respect  to  the  objections  to  his 
summing  up,  1  do  not,  upon  an  attentive  consideration  of  it,  find  any 
reason  to  disagree  with  his  observations  in  that  respect. 

(From  the  judgment  of  Holroyd,  J.,  in  the  application  for  a  new  trial.) 

I  also  entirely  agree  that  the  learned  judge  did  right  in  intimating 
to  the  jury  his  opinion  on  the  question,  whether  this  was  or  was  not 
a  libel,  and  in  telling  them  that  they  were  to  take  the  law  from  him, 
unless  they  were  satisfied  he  was  wrong.  The  old  rule  of  law  is,  ad 
qusestionem  juris  respondent  judices,  ad  quaestionem  facti  respondent 
juratores ;  and  I  take  it  to  be  the  bounden  duty  of  the  judge  to  lay 
down  the  law  as  it  strikes  him,  and  that  of  the  jury  to  accede  to  it, 
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unless  they  have  superior  knowledge  on  the  subject :  and  the  direction 
in  this  case  did  not  take  away  from  the  jury  the  power  of  acting  on 
their  own  judgement.  Besides,  if  the  judge  be  mistaken  in  his  view 
of  the  law,  his  mistake  may  be  set  right  by  a  motion  for  a  new  trial ; 
but  if  the  jury  are  wrong  in  their  view  of  it,  it  is  not  so  easy  to 
rectify  their  mistake.  .  .  . 
(From  the  judgment  of  Bay  ley,  J.) 

Another  ground  for  the  motion  was,  that  the  learned  Judge  gave 
his  own  opinion  to  the  jury  upon  the  character  of  the  publication 
in  question,  expressing  himself  at  the  same  time  somewhat  to  this 
effect :  You  are  to  say  whether  you  will  adopt  this  opinion  or  not ; 
and  unless  you  are  satisfied  that  I  am  wrong,  you  will  take  the  law 
from  me.  This  was  supposed  to  be  contrary  to,  or  at  least  beyond, 
the  duty  of  the  Judge,  as  prescribed  by  the  statute  to  which  I  have 
just  alluded ;  it  was,  however,  in  my  opinion,  not  only  not  contrary 
to,  or  beyond,  the  duty  of  the  Judge,  as  prescribed  by  that  statute, 
but  in  strict  conformity  to  it.  The  clauses  of  the  statute  have  been 
referred  to.  If  the  Judge  is  to  give  his  opinion  to  the  jury,  it  must 
be  not  only  competent  but  proper  for  him  to  tell  the  jury,  if  the 
case  will  so  warrant  that  in  his  opinion  the  publication  before  them 
is  of  the  character  and  tendency  attributed  to  it  by  the  indictment ; 
and  that,  if  it  be  so  in  their  opinion,  the  publication  is  an  offence 
against  the  law.  This  has  been  repeatedly  done  by  different  Judges 
within  my  experience,  and  I  am  not  aware  of  any  instance  in  which 
it  has  been  omitted.  The  contrary  has  sometimes  occurred,  in  cases 
where  the  Judge  has  thought  that  the  matter  of  the  publication  was 
innocent ;  but  those  cases  also  are  instances  of  an  opinion  given,  and 
not  of 'silence  on  the  part  of  the  Judge,  as  to  the  law  of  the  case. 
The  statute  was  not  intended  to  confine  the  matter  in  issue  exclu- 
sively to  the  jury  without  hearing  the  opinion  of  the  Judge,  but  to 
declare  that  they  should  be  at  liberty  to  exercise  their  own  judge- 
ment upon  the  whole  matter  in  issue,  after  receiving  thereupon  the 
opinions  and  directions  of  the  Judge.  For  these  reasons  I  am  of 
opinion  that  the  rule  ought  to  be  discharged. 

(From  the  judgment  of  Abbot,  C.J.) 

Best,  J. :  I  entirely  agree  with  my  Lord  Chief  Justice  and  my 
brother  Holroyd  in  the  opinion  that,  if  a  libel  be  written  in  one 
county  and  published  in  another,  the  libeller  may  be  prosecuted  in 
either. 
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XXVI 
THE  CASES   OF  THE  BKISTOL  RIOTS,  1831-2. 

[On  October  29,  30,  31,  1831,  there  had  been  riots  at  Bristol,  and  a 
special  Commission  was  sent  down  to  try  the  prisoners  concerned  in  these 
riots.  The  various  trials  furnished  some  very  important  rulings  from  the 
Bench  on  the  nature  of  Riot,  and  the  legal  relations  of  the  subject  to  the 
executive.  See  S.T.  (N.S.)  iii.  2-667  ;  Broom,  C.L.  521-795  ;  Dicey,  L.C. 
passim.] 

I 

The  law  of  England  hath,  accordingly,  in  proportion  to  the  danger 
which  it  attaches  to  riotous  and  disorderly  meetings  of  the  people, 
made  an  ample  provision  for  preventing  such  offences,  and  for  the 
prompt  and  effectual  suppression  of  them  when  they  arise.  ...  In 
the  first  place  by  the  common  law,  every  private  person  may  lawfully 
endeavour,  of  his  own  authority,  and  without  any  warrant  or  sanction 
of  the  magistrate  to  suppress  a  riot  by  every  means  in  his  power. 
He  may  disperse,  or  assist  in  dispersing,  those  who  are  assembled; 
he  may  stay  those  who  are  engaged  in  it  from  executing  their 
purpose ;  he  may  stop  and  prevent  others  whom  he  shall  see  coming 
up  with  the  rest ;  and  not  only  has  he  the  authority,  but  it  is  his 
bounden  duty,  as  a  good  subject  of  the  King  to  perform  this  to  the 
utmost  of  his  ability.  If  the  riot  be  general  and  dangerous,  he  may 
arm  himself  against  the  evildoers,  to  keep  the  peace.  Such  was  the 
opinion  of  all  the  judges  of  England  in  the  time  of  Queen  Elizabeth, 
in  a  case  called  'the  Case  of  Armes,'  (Popham's  Rep.  121)  although 
the  judges  add  that  it  would  be  more  discreet  for  everyone  in  such 
a  case  to  attend  and  be  assistant  to  the  justices,  sheriffs,  or  other 
ministers  of  the  King,  in  the  doing  of  it. 

It  would  undoubtedly  be  more  advisable  so  to  do ;  for  the  presence 
and  authority  of  the  magistrate  would  restrain  the  proceedings  to 
such  extremities,  until  the  danger  was  sufficiently  immediate,  or  until 
some  felony  was  either  committed,  or  could  not  be  prevented  without 
recourse  to  arms ;  and  at  all  events,  the  assistance  given  by  men  who 
act  in  subordination  and  concert  with  the  civil  magistrate,  will  be 
more  effectual  to  attain  the  object  proposed,  than  any  efforts,  however 
•well  intended,  of  separated  and  disunited  individuals.  But  if  the 
occasion  demands  immediate  action,  and  no  opportunity  is  given  for 
procuring  the  advice  or  sanction  of  the  magistrate,  it  is  the  duty  of 
every  subject  to  act  for  himself,  and  upon  his  own  responsibility, 
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IB  suppressing  a  riotous  and  tumultuous  assembly ;  and  he  may  be 
assured  that  whatever  is  honestly  done  by  him  in  the  execution  of 
that  object  will  be  supported  and  justified  by  the  Common  Law. 
And  whilst  I  am  stating  the  obligation  imposed  by  the  law  on  every 
subject  of  the  realm,  I  wish  to  observe  that  the  law  acknowledges 
no  distinction  in  this  respect  between  the  soldier  and  the  private 
citizen.  The  soldier  is  still  a  citizen,  lying  under  the  same  obliga- 
tion, and  invested  with  the  same  authority,  to  preserve  the  peace  of 
the  King,  as  any  other  subject.  If  the  one  is  bound  to  attend  the 
call  of  the  civil  magistrate,  so  also  is  the  other ;  if  the  one  may  inter- 
fere for  that  purpose,  when  the  occasion  demands  it,  without  the 
requisition  of  the  magistrate,  so  may  the  other  too ;  if  the  one  may 
employ  arms  for  that  purpose,  when  arms  are  necessary,  the  soldier 
may  do  the  same.  Undoubtedly,  the  same  exercise  of  discretion 
which  requires  the  private  subject  to  act  in  subordination  to,  and 
in  aid  of,  the  magistrate  ought  to  operate  in  a  still  stronger  degree 
with  a  military  force.  But  where  the  danger  is  pressing  and  im- 
mediate, where  a  felony  has  actually  been  committed,  or  cannot 
otherwise  be  prevented,  and  from  the  circumstances  of  the  case  no 
opportunity  is  offered  of  obtaining  a  requisition  from  the  proper 
authorities,  the  military  subjects  of  the  King,  like  his  civil  subjects, 
not  only  may,  but  are  bound,  to  do  their  utmost,  of  their  own 
authority,  to  prevent  the  perpetration  of  outrage,  to  put  down  riot 
and  tumult,  and  to  preserve  the  lives  and  property  of  the  people.  .  .  . 
Gentlemen,  still  further,  by  the  Common  Law,  not  only  is  each 
subject  bound  to  exert  himself  to  the  utmost,  but  every  sheriff, 
constable,  and  other  peace  officer  is  called  upon  to  do  all  that  in 
them  lies  for  the  suppression  of  riot,  and  each  has  authority  to  com- 
mand all  other  subjects  of  the  King  to  assist  them  in  the  undertaking. 
By  an  early  statute,  which  is  still  in  force  (the  13  Hen.  4.  c.  7),  any 
two  justices,  together  with  the  sheriff  or  under-sheriff  of  the  county, 
shall  come  with  the  power  of  the  county,  if  need  be,  to  arrest  any 
rioters,  and  shall  arrest  them ;  and  they  have  power  to  record  that 
which  they  see  done  in  their  presence  against  the  law,  by  which 
record  the  offenders  shall  be  convicted,  and  may  afterwards  be 
brought  to  punishment.  And  here  I  most  distinctly  observe  that 
it  is  not  left  to  the  choice  or  will  of  the  subject,  as  some  have 
erroneously  supposed,  to  attend  or  not  to  attend  to  the  call  of  the 
magistrate,  as  they  think  proper;  but  every  man  is  bound,  when 
called  upon,  under  pain  of  fine  or  imprisonment,  to  yield  a  ready 
and  implicit  obedience  to  the  call  of  the  magistrate,  and  to  do  his 
utmost  in  assisting  him  to  suppress  any  tumultuous  assembly;  for 
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in  the  succeeding  reign  another  statute  was  passed,  which  enacts  that 
the  King's  liege  people,  being  sufficient  to  travel  in  the  counties 
where  such  routs,  assemblies,  or  riots  be,  shall  be  assistant  to  the 
justices,  commissioners,  sheriffs,  and  other  officers  upon  reasonable 
warning  ...  to  ride  with  them  in  aid  to  resist  such  riots,  routs,  and 
assemblies,  on  pain  of  imprisonment,  and  to  make  fine  and  ransom 
to  the  king  (2  Hen.  V.  st.  1.  c.  8).  .  .  .  In  later  times  the  course 
has  been  for  the  magistrate,  on  occasion  of  actual  riot  and  confusion, 
to  call  in  the  aid  of  such  persons  as  he  thought  necessary,  and  to 
swear  them  as  special  constables.  And  in  order  to  prevent  any 
doubt,  if  doubt  could  exist,  as  to  his  power  to  command  their  assist- 
ance by  way  of  precaution,  the  statute  1  Geo.  4.  c.  37,  and  since  that 
has  been  repealed  by  the  still  more  recent  Act  of  1  and  2  "Will.  4. 
c.  41,  the  statute  last  referred  to  has  invested  the  magistrate  with 
that  power  in  direct  and  express  terms,  when  tumult,  riot,  or 
felony,  was  only  likely  to  take  place,  or  might  reasonably  be  appre- 
hended. Again,  that  this  call  of  the  magistrate  is  compulsory,  and 
not  left  to  the  choice  of  the  party  to  obey  or  not,  appears  from  the 
express  enactment  in  the  latter  Act,  that,  if  he  disobeys,  unless 
legally  exempted,  he  is  liable  to  the  penalties  and  punishments  therein 
specified. 

But  the  most  important  provision  of  the  law  for  the  suppression 
of  riots  is  to  be  found  in  the  statute  1  Geo.  3.  st.  2.  c.  5.  by  which 
it  is  enacted.  (Here  follow  the  main  clauses  of  "  the  Kiot  Act."1) 

.  .  .  Such  are  the  different  provisions  of  the  law  of  England  for 
the  putting  down  of  tumultuary  meetings;  and  it  is  not  too  much  to 
affirm  that  if  the  means  provided  by  the  law  are  promptly  and 
judicially  enforced  by  the  magistrate,  and  honestly  seconded  by  the 
co-operation  of  his  fellow-subjects,  very  few  and  rare  would  be  the 
instances  in  which  tumultuous  assemblages  of  the  people  would  be 
able  to  hold  defiance  to  the  laws. 

(From  the  charge  of  Tindal,  C.J.,  head  of  the  Special  Commission,  to  the 
grand  jury,  S.T.  (N.S.),  iii.  4-7.) 

II 

You  will  take  into  consideration  the  circumstances  in  which  a  man 
is  placed.  He  is  bound  to  hit  the  exact  line  between  an  excess  and 
what  is  sufficient  ...  in  point  of  law  he  is  bound  to  do  it  .  .  .  the 
law  requires  that,  whether  a  man  seeks  an  office  or  is  compelled  to 
accept  it,  he  should  do  his  best.  ...  A  man  is  bound  by  law  to 
do  his  duty,  and  you  are  to  consider  whether  he  has  done  his  duty  or 

1  See  p.  113. 
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not.  .  .  .  Has  the  defendant  done  all  that  he  knew  was  in  his  power 
to  suppress  the  riots,  that  could  reasonably  be  expected  from  a  man 
of  honesty,  and  ordinary  prudence  and  activity,  under  the  circum- 
stances in  which  he  was  placed  1  ...  Did  he  use  those  means  that 
the  law  requires  to  assemble  a  sufficient  force  to  prevent  the  mischief 
that  an  honest  man  ought  to  have  done,  by  his  own  personal  exertion? 
...  I  lay  down  to  you  as  the  general  duty  of  justices  as  to  riots; 
they  are  to  keep  the  peace  and  to  pursue  and  arrest  rioters;  and 
to  enable  them  to  do  that  they  are  empowered  to  call  upon  the 
King's  subjects  to  aid  them  in  suppressing  riots  when  they  shall 
be  reasonably  required.  Therefore  in  the  case  of  riot,  the  Common 
Law  obligation  upon  a  justice  is  to  call  upon  the  King's  subjects 
to  aid  him  in  suppressing  the  riot.  .  .  .  You  will  have  to  consider 
whether  that  has  been  done  upon  this  occasion.  .  .  . 

(From  the  charge  of  Littledale,  J.,  to  the  jury  in  Rex  v.  Pinney  (the 
Mayor  of  Bristol).  Pinney,  it  should  be  noted,  was  charged  with  wilful 
neglect  of  his  duty  as  magistrate,  to  suppress,  or  aid  in  suppressing,  the 
riot  in  question.  The  trial  took  place  in  the  Court  of  King's  Bench, 
October  25,  1832,  and  the  jury  brought  in  a  verdict  of  Not  Guilty.) 

in 

It  appears  from  the  evidence  of  Mr.  Stallwood  that  the  proclama- 
tion contained  in  the  Riot  Act  was  not  read.  Now,  a  riot  is  not 
the  less  a  riot  nor  an  illegal  meeting  the  less  an  illegal  meeting 
because  the  proclamation  of  the  Eiot  Act  has  not  been  read,  the 
effect  of  that  proclamation  being  to  make  the  parties  guilty  of  a 
capital  offence,  if  they  do  not  disperse  within  an  hour ;  but,  if 
that  proclamation  be  not  read,  the  common  law  offence  remains, 
and  it  is  a  misdemeanour,  and  all  magistrates,  constables  and  even 
private  individuals  are  justified  in  dispersing  the  offenders ;  and 
if  they  cannot  otherwise  succeed  in  doing  so,  they  may  use 
force.  .  .  . 

(From  the  charge  to  the  jury  of  Gaselee,  J.,  in  Rex  v.  Fursey,  July  4, 
1833.  S.T.  (N.S.),  iii.  pp.  565,  566.) 

IV 

(As  a  supplement  to  the  rulings  in  the  cases  arising  out  of  the  Bristol 
Riots,  the  salient  passages  from  the  Report  on  the  Featherstone  Riots  in 
1893  are  here  cited,  because  they  express  with  great  clearness  and  force  the 
law  relating  to  the  subject.) 

We  pass  next  to  the  consideration  of  the  all-important  question 
whether  the  conduct  of  the  troops  in  firing  on  the  crowd  was  justifi- 
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able;  and  it  becomes  essential  for  the  sake  of  clearness  to  state 
succinctly  what  is  the  law  which  bears  upon  the  subject.  By  the 
law  of  this  country  everyone  is  bound  to  aid  in  the  suppression  of 
riotous  assemblies.  The  degree  of  force  however  which  may  be  law- 
fully used  in  their  suppression  depends  on  the  nature  of  each  riot,  for 
the  force  used  must  always  be  moderated  and  proportioned  to  the  cir- 
cumstances of  the  case  and  to  the  end  to  be  attained. 

The  taking  of  life  can  only  be  justified  by  the  necessity  for  protect 
ing  persons  or  property  against  various  forms  of  violent  crime,  or  by 
the  necessity  of  dispersing  a  riotous  crowd  which  is  dangerous  unless 
dispersed,  or  in  the  case  of  persons  whose  conduct  has  become  feloni- 
ous through  disobedience  to  the  provisions  of  the  Riot  Act,  and  who 
resist  the  attempt  to  disperse  or  apprehend  them.  .  .  .  The  necessary 
prevention  of  such  outrage  on  person  or  property  justifies  the  guardians 
of  the  peace  in  the  employment  against  a  riotous  crowd  of  even 
deadly  weapons.  Officers  and  soldiers  are  under  no  special  privileges 
and  subject  to  no  special  responsibilities  as  regards  this  principle  of 
the  law.  A  soldier  for  the  purpose  of  establishing  civil  order  is  only 
a  citizen  armed  in  a  particular  manner.  He  cannot  because  he  is  a 
soldier  excuse  himself  if  without  necessity  he  takes  human  life.  The 
duty  of  magistrates  and  peace  officers  to  summon  or  to  abstain  from 
summoning  the  assistance  of  the  military  depends  in  like  manner  on 
the  necessities  of  the  case.  A  soldier  can  only  act  by  using  his  arms. 
The  weapons  he  carries  are  deadly.  They  cannot  be  employed  at  all 
without  danger  to  life  and  limb,  and  in  these  days  of  improved  rifles 
and  perfected  ammunition  without  some  danger  of  injuring  distant  and 
possibly  innocent  bystanders.  To  call  for  assistance  against  rioters 
from  those  who  can  only  interpose  under  such  grave  conditions  ought, 
of  course,  to  be  the  last  expedient  of  the  civil  authorities.  But  when 
the  call  for  help  is  made,  and  a  necessity  for  assistance  from  the 
military  has  arisen,  to  refuse  such  assistance  is  in  law  a  misdemeanour. 

The  whole  action  of  the  military  when  called  in  ought,  from  first 
to  last,  to  be  based  on  the  principle  of  doing,  and  doing  without  fear, 
that  which  is  absolutely  necessary  to  prevent  serious  crime,  and  of 
exercising  all  care  and  skill  with  regard  to  what  is  done.  No  set 
of  rules  exists  which  governs  every  instance  or  defines  beforehand 
every  contingency  that  may  arise.  One  salutary  practice  is  that  a 
magistrate  should  accompany  the  troops.  The  presence  of  a  magis- 
trate on  such  occasions,  though  not  a  legal  obligation,  is  a  matter  of 
the  highest  importance.  The  military  come,  it  may  be,  from  a 
distance.  They  know  nothing,  probably  of  the  locality,  or  of  the 
special  circumstances.  They  find  themselves  introduced  suddenly  on 
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a  field  of  action,  and  they  need  the  council  of  the  local  justice,  who 
is  presumably  familiar  with  the  details  of  the  case.  But,  although 
the  magistrate's  presence  is  of  the  highest  value  and  importance,  his 
absence  does  not  alter  the  duty  of  the  soldier,  nor  ought  it  to  paralyse 
his  conduct,  but  only  to  render  him  doubly  careful .  as  to  the  proper 
steps  to  be  taken.  No  officer  is  justified  by  English  law  in  standing 
by  and  allowing  felonious  outrage  to  be  committed  merely  because  of 
a  magistrate's  absence. 

The  question  whether,  on  any  occasion,  the  moment  has  come  for 
firing  upon  a  mob  of  rioters,  depends,  as  we  have  said,  on  the 
necessities  of  the  case.  Such  firing  to  be  lawful,  must  ...  be 
necessary  to  stop  or  prevent  such  serious  and  violent  crime  as  we 
have  alluded  to ;  and  it  must  be  conducted  without  recklessness  or 
negligence.  When  the  need  is  clear,  the  soldier's  duty  is  to  fire  with 
all  reasonable  caution,  so  as  to  produce  no  further  injury  than  what 
is  absolutely  wanted  for  the  purpose  of  protecting  person  or  property. 
An  order  from  the  magistrate  who  is  present  is  required  by  military 
regulations,  and  wisdom  and  discretion  are  entirely  in  favour  of  the 
observance  of  such  a  practice.  But  the  order  of  the  magistrate  has 
at  law  no  legal  effect.  Its  presence  does  not  justify  the  firing  if  the 
magistrate  is  wrong.  Its  absence  does  not  excuse  the  officer  for 
declining  to  fire  when  the  necessity  exists. 

With  the  above  doctrines  of  English  law  the  Eiot  Act  does  not 
interfere.    Its  effect  is  only  to  make  the  failure  of  a  crowd  to  disperse 
for  a  whole  hour  after  the  proclamation  has  been  read  a  felony ;  and 
on  this  ground  to  afford  statutory  justification  for  dispersing  a  felonious 
assemblage,  even  at  the  risk  of  taking  life.    In  the  case  of  the  Ackton 
Hall  Colliery,  an  hour  had  not  elapsed  after  what  is  popularly  called 
the  reading  of  the  Kiot  Act,  before  the  military  fired.     No  justifica- 
tion for  their  firing  can  therefore  be  rested  upon  the  provisions  of  the 
Riot  Act  itself,  the  further  consideration  of  which  may  indeed  be 
here  dismissed  from  the  case.     But  the  fact  that  an  hour  had  not 
expired  since  its  reading  did  not  incapacitate  the  troops  from  acting 
when  an  outrage  had  to  be  prevented.     All  their  common  law  duty 
as  citizens  and  soldiers  remained  in  full  force.     The  justification  of 
captain  Barker  and  his  men  must  stand  or  fall  entirely  by  the  common 
law.    Was  what  they  did  necessary,  and  no  more  than  was  necessary, 
to  put  a  stop  to  or  prevent  felonious  crime?     In  doing  it  did  they 
exercise  all  ordinary  skill  and  caution,  so  as  to  do  no  more  harm 
than  could  be  reasonably  avoided  1   If  these  two  conditions  are  made 
out,  the  fact  that  innocent  people  have  suffered  does  not  involve  the 
troops  in  legal  responsibility.     A  guilty  ringleader  who  under  such 
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conditions  is  shot  dead,  dies  by  justifiable  homicide.  An  innocent 
person  killed  under  such  conditions,  the  where  no  negligence  has 
occurred,  dies  by  an  accidental  death.  The  legal  reason  is  not  that 
the  innocent  person  has  to  thank  himself  for  what  has  happened,  for 
it  is  conceivable  (though  not  often  likely)  that  he  may  have  been 
unconscious  of  any  danger  and  innocent  of  all  imprudence.  The 
reason  is  that  the  soldier  who  fired  has  done  nothing  except  what  was 
his  strict  legal  duty. 

The  Keport  was  signed  by     .  (Lord  Justice)  BOWBN 

ALBERT  K.  ROLLIT 
K.  B.  HALDANB. 

(Parliamentary  Papers,  c.  7234,  December  6,  1893.) 
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STOCKDALE   v.   HANSAKD 
2  Victoria,  1839. 

[This  was  an  action,  or  series  of  actions,  in  which  the  plaintiff,  John 
Joseph  Stockdale,  sued  Messrs.  Hansard,  the  printers  to  the  House  of 
Commons,  for  libels  contained  in  Parliamentary  Papers,  viz.  "Reports 
of  the  Inspector  of  Prisons  of  Great  Britain."  The  defendant,  represented 
by  the  Attorney-General  at  the  request  of  the  House,  pleaded  the  previous 
authority  and  order  of  the  House  of  Commons  for  the  publication,  and 
a  resolution  of  the  House  (after  action  brought)  declaring  its  power  to 
authorise  the  publication  of  such  of  its  reports,  notes,  and  proceedings 
as  it  should  deem  necessary  or  conducive  to  the  public  interest.  The 
action  for  libel  was  tried  before  Lord  Denman,  C.J.,  and  a  special  jury 
on  February  7,  1837,  and  resulted  in  a  verdict  for  the  plaintiff.  The 
second  action  arose  out  of  a  demurrer  which  was  argued  before  Lord 
Denman,  C.J.,  and  Justices  Littledale,  Paterson,  and  Coleridge  on  April 
23,  24,  25,  May  28  and  31,  and  judgment  was  given  on  May  31,  1837. 
The  court  held  that :  (1)  it  had  jurisdiction  to  inquire  into  the  existence 
and  extent  of  the  privilege  or  power  alleged  in  the  plea ;  (2)  the  resolution 
and  declaration  of  the  House  of  Commons  did  not  prevent  the  court 
from  such  inquiry ;  (3)  the  privileges  of  the  House  did  not  include  the 
power  to  authorise  the  publication  of  the  libel  to  the  general  public 
as  distinguished  from  the  members  of  the  House  ;  (4)  declarations  of 
the  House  of  its  own  privileges  ought  to  be  treated  with  all  possible 
respect  as  authorities,  but  were  not  conclusive.  Judgment  was  accordingly 
given  for  the  plaintiff,  Stockdale.  The  extracts  given  are  (a)  the  resolu- 
tions of  the  House  of  Commons  in  question  ;  and  (b)  passages  from  the 
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Judge's  decision  illustrative  of  the  view  taken  by  the  court.  The  other 
three  actions  which  arose  out  of  this  are  of  purely  technical  interest. 
A  full  report  of  all  five  actions  will  be  found  in  State  Trials  (New 
Series),  iii.  pp.  723  et  seq.  As  a  result  of  the  judicial  decisions  an  Act 
of  Parliament  was  passed  (3  and  4  Viet.  c.  9),  in  virtue  of  which  in  respect 
of  publications  ordered  by  either  House  of  Parliament  any  person  may 
produce  before  a  court  of  law  a  certificate  from  the  Lord  Chancellor 
or  the  Speaker  of  the  House  of  Commons  that  the  publication  was  under 
the  authority  of  the  House  of  Lords  or  House  of  Commons,  and  such 
court  shall  then  stay  all  proceedings.  For  the  whole  question  see  Anson, 
L.C.  i.  pp.  169-177  ;  Erskine  May,  C.H.  ii. ;  Porritt,  U.H.C.  i.  584-596 ; 
Broom,  C.L.  875-983.] 

RESOLUTIONS   OF  THE  HOUSE  OF  COMMONS 

Resolved,  That  the  power  of  publishing  such  of  its  reports,  notes 
and  proceedings  as  it  shall  deem  necessary  or  conducive  to  the  public 
interests  is  an  essential  incident  to  the  constitutional  function  of 
Parliament,  more  especially  of  this  House,  as  the  representative 
portion  of  it. 

Resolved,  That  by  the  law  and  privilege  of  Parliament,  this  House 
has  the  sole  and  exclusive  jurisdiction  to  determine  upon  the  existence 
and  extent  of  its  privileges ;  and  that  the  institution  or  prosecution 
of  any  action,  suit,  or  other  proceeding,  for  the  purpose  of  bringing 
them  into  discussion  or  decision,  before  any  court  or  tribunal  else- 
where than  in  Parliament  is  a  high  breach  of  such  privilege,  and 
renders  all  parties  concerned  therein  amenable  to  its  just  displeasure 
and  to  the  punishment  consequent  thereon. 

Resolved,  That  for  any  court  or  tribunal  to  assume  to  decide  upon 
matters  of  privilege  inconsistent  with  the  determination  of  either 
House  of  Parliament  thereon  is  contrary  to  the  law  of  Parliament, 
and  is  a  breach  and  contempt  of  the  privileges  of  Parliament. 

(C.J.  May  31,  1837,  xcii.  419.) 

Lord  Denman,  C.J. :  This  was  an  action  for  a  publication  defam- 
ing the  plaintiff's  character,  by  imputing  that  he  had  published  an 
obscene  libel.  The  plea  was  that  the  inspectors  of  prisons  made 
a  report  to  the  Secretary  of  State,  in  which  improper  books  were 
said  to  be  permitted  in  the  prison  of  Newgate;  that  the  Court  of 
Aldermen  wrote  an  answer  to  that  part  of  the  report,  and  the 
inspectors  replied  repeating  the  statements,  and  adding  that  the 
improper  books  were  published  by  the  plaintiff.  That  all  these 
documents  were  printed  by  and  under  orders  from  the  House  of 
Commons,  who  had  come  to  a  resolution  to  publish  and  sell  all 
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the  papers  they  should  print  for  the  use  of  the  Members,  and  who 
also  resolved,  declared,  and  adjudged  that  the  power  of  publishing 
such  of  their  reports,  votes,  and  proceeding  as  they  thought  conducive 
to  the  public  interest,  is  an  essential  incident  to  the  due  performance 
of  the  functions  of  Parliament,  more  especially,  etc.  The  plea,  it 
is  contended,  establishes  a  good  defence  to  the  action  on  various 
grounds. 

1.  The  grievance  complained  of  appears  to  be  an  act  done  by  order 
of  the  House  of  Commons,  a  court  superior  to  any  court  of  law,  and 
none  of  whose  proceedings  are  to  be  questioned  in  any  way.     This 
principle  the  learned  counsel  for  the  defendant  repeatedly  avowed 
in  his  long  and  laboured  argument ;  but  it  does  not  appear  to  be  put 
forward  in  its  simple  terms  in  the  report  that  was  published  by  a 
former  House  of  Commons. 

It  is  a  claim  for  an  arbitrary  power  to  authorise  the  commission 
for  any  act  whatever  on  behalf  of  a  body  which  in  the  same  argu- 
ment is  admitted  not  to  be  the  supreme  power  in  the  State. 

The  supremacy  of  Parliament,  the  foundation  upon  which  the  claim 
is  made  to  rest,  appears  to  me  to  completely  overturn  it,  because  the 
House  of  Commons  is  not  the  Parliament,  but  only  a  co-ordinate  and 
component  part  of  the  Parliament.  That  sovereign  power  can  make 
or  unmake  the  laws;  but  the  concurrence  of  the  three  legislative 
estates  is  necessary :  the  resolution  of  any  one  of  them  cannot  alter 
the  law  or  place  anyone  beyond  its  control.  The  proposition,  is, 
therefore,  wholly  untenable,  and  abhorrent  to  the  first  principles  of  the 
constitution  of  England. 

2.  The  next  defence  involved  in  this  plea  is  that  the  defendant 
committed  the  grievance  by  order  of  the  House  of  Commons  in  a 
case  of  privilege,  and  that  each  House  of  Parliament  is  the  sole 
judge  of  its  own  privileges.     This  last  proposition  requires  to  be  first 
considered.     For,  if  the  Attorney  General  was  right  in  contending,  as 
he  did  more  than  once  in  express  terms,  that  the  House  of  Commons, 
by  claiming  anything  as  its  privilege  thereby  makes  it  a  matter  of 
privilege,  and  also  that  its  own  decision  upon  its  own  claim  is  binding 
and  conclusive,  then  plainly  this  court  cannot  proceed  in  any  inquiry 
into  the  matter,  and  has  nothing  else  to  do  but  declare  the  claim  well 
founded  because  it  has  been  made. 

This  is  the  form  in  which  I  understand  the  committee  of  a  late 
House  of  Commons  to  have  asserted  the  privileges  of  both  Houses  of 
Parliament,  and  we  are  informed  that  a  large  majority  of  that  House 
adopted  the  assertion.  It  is  not  without  the  utmost  respect  and 
deference  that  I  proceed  to  examine  what  has  been  promulgated  by 
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such  high  authority :  most  willingly  would  I  decline  to  enter  upon  an 
enquiry  which  may  lead  to  my  differing  from  that  great  and  powerful 
assembly.  But  when  one  of  my  fellow  subjects  presents  himself 
before  me  in  this  Court  demanding  justice  for  an  injury,  it  is  not  at 
my  option  to  grant  or  withhold  redress;  I  am  bound  to  afford  it  if 
the  law  declares  him  entitled  to  it.  I  must  then  ascertain  how  the 
law  stands,  and,  whatever  defence  may  be  made  for  the  wrongdoer,  I 
must  examine  its  validity.  The  learned  counsel  for  the  defendant 
contends  for  his  legal  right  to  be  protected  against  all  consequences  of 
acting  under  an  order  issued  by  the  House  of  Commons  in  conformity 
with  what  that  House  asserts  to  be  its  privilege  :  nor  can  I  avoid  then 
the  question  whether  the  defendant  possesses  that  legal  right  or  not. 

Parliament  is  said  to  be  supreme ;  I  must  fully  acknowledge  its 
supremacy.  It  follows,  then,  as  before  observed,  that  neither  branch 
of  it  is  supreme  when  acting  by  itself.  It  is  also  said  that  the 
privilege  of  each  House  is  the  privilege  of  the  whole  Parliament. 
For  one  sense  I  agree  to  this,  because  whatever  impedes  the  proper 
action  of  either  impedes  those  functions  which  are  necessary  for  the 
performance  of  their  joint  duties.  All  the  essential  parts  of  a 
machine  must  be  in  order  before  it  can  work  at  all.  But  it  by  no 
means  follows  that  the  opinion  that  either  House  may  entertain  of 
the  extent  of  its  own  privileges  is  correct,  or  its  declaration  of  them 
binding.  In  the  course  of  the  argument  the  privileges  of  the 
Commons  were  said  to  belong  to  them  for  their  protection  against 
encroachment  by  the  Lords.  The  fact  of  an  attempt  at  encroaching 
may  then  be  imagined,  and  we  must  also  suppose  that  the  Commons 
would  resist  it.  In  such  a  case  the  claims  set  up  by  the  two  Houses 
being  inconsistent  both  could  not  be  well  founded,  and  an  instance 
would  occur  of  adverse  opinions  and  declarations,  while  the  real 
privilege,  whenever  it  is  ascertained,  would  certainly  be  the  inherent 
right  of  Parliament  itself.  .  .  . 

But  it  is  said  that  the  courts  of  law  must  be  excluded  from  all 
interference  from  transactions  in  which  the  name  of  privilege  has 
been  mentioned,  because  they  have  no  means  of  informing  themselves 
what  these  privileges  are.  They  are  well  known,  it  seems,  to  the  two 
Houses,  and  to  every  member  of  them,  as  long  as  he  continues  a 
member ;  but  the  knowledge  is  as  incommunicable  as  the  privileges 
to  all  beyond  that  pale.  It  might  be  presumption  to  ask  how  this 
knowledge  may  be  obtained,  had  not  the  Attorney  General  read  to  us 
all  he  had  to  urge  on  the  subject  from  works  accessible  to  all,  and 
familiar  to  every  man  of  education.  The  argument  here  seems  to 
run  in  a  circle.  The  courts  cannot  be  trusted  with  any  matter  con- 


384  CASES 

nected  with  privilege,  because  they  know  nothing  about  privilege ; 
and  this  ignorance  must  be  perpetual,  because  the  law  has  taken  such 
matters  out  of  their  cognizance.  The  old  text  writers,  indeed,  affirm 
the  law  and  custom  of  parliament,  although  a  part  of  the  lex  terrce,  to 
be,  "a&  omnibus  qucesita,  a  multis  ignorata."  This  and  other  phrases, 
repeated  in  the  law  books,  have  thrown  a  kind  of  mystery  over  the 
subject,  which  has  kept  aloof  the  application  of  reason  and  common 
sense.  Lord  Holt,  in  terms  denied  this  presumption  of  ignorance, 
and  asserted  the  right  and  duty  of  the  courts  to  know  the  law  of 
Parliament,  because  the  law  of  the  land  on  which  they  are  bound  to 
decide.  Other  judges,  without  directly  asserting  the  proposition, 
have  constantly  acted  upon  it ;  and  it  was  distinctly  admitted  by  the 
Attorney  General  in  the  course  of  his  argument.  I  do  not  know  to 
whom  he  alluded  as  disputing  the  existence  of  any  parliamentary 
privilege ;  no  such  opinion  has  come  under  my  notice.  That  Parlia- 
ment enjoys  privileges  of  the  most  important  character,  no  person 
capable  of  the  least  reflection  can  doubt  for  a  moment.  Some  are 
common  to  both  Houses,  some  peculiar  to  each;  all  are  essential  to 
the  discharge  of  their  functions.  If  they  were  not  the  fruit  of 
deliberation  in  auld  regid,  they  rest  on  the  stronger  ground  of  a 
necessity  which  became  apparent  at  least  as  soon  as  the  two  Houses 
took  their  present  position  in  the  State.  .  .  . 

The  privilege  of  committing  for  contempt  is  inherent  in  every 
deliberative  body  invested  with  authority  by  the  constitution.  But, 
however  flagrant  the  contempt,  the  House  of  Commons  can  only 
commit  till  the  close  of  the  existing  session.  Their  privilege  to 
commit  is  not  better  known  than  this  limitation  of  it.  Though  the 
party  should  deserve  the  severest  penalties,  yet,  his  offence  being 
committed  the  day  before  a  prorogation,  if  the  House  ordered  his 
imprisonment  but  for  a  week,  every  court  in  Westminster  Hall  and 
every  judge  of  all  the  courts  would  be  bound  to  discharge  him  by 
habeas  corpw.  .  .  . 

3.  I  come  at  length  to  consider  whether  this  privilege  of  publica- 
tion exists.  The  plea  states  the  resolution  of  the  House  that  all 
parliamentary  reports  printed  for  the  use  of  the  House  should  be 
sold  to  the  public,  and  that  these  several  papers  were  ordered  to  be 
printed,  not  however  stating  that  they  were  printed  for  the  use  of 
the  House.  It  then  sets  forth  the  resolution  and  adjudication  before 
set  out.  We  know,  by  looking  at  the  documents  before  referred  to 
at  the  bar,  that  this  resolution  and  adjudication  could  not  justify  the 
libel  complained  of,  because  it  was  not  in  fact  passed  till  after  action 
brought.  But,  passing  over  all  minor  objections,  I  assume  that  the 
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defendant  has  properly  pleaded  a  claim,  on  the  part  of  the  House,  to 
authorise  the  indiscriminate  publication  and  sale  of  all  such  papers 
as  the  House  may  order  to  be  printed  for  the  use  of  its  members. 

The  Attorney  General  would  preclude  us  from  commencing  this 
inquiry.  He  protests  against  our  taking  any  other  step  than  that  of 
recording  the  judgment  already  given  in  the  superior  court,  and 
registering  the  edict  which  Mr.  Hansard  brings  to  our  knowledge. 
But,  having  convinced  myself  that  the  mere  order  of  the  House  will 
not  justify  an  act  otherwise  illegal,  and  that  the  simple  declaration 
that  that  order  is  made  in  exercise  of  a  privilege  does  not  prove  the 
privilege,  it  is  no  longer  optional  with  me  to  decline  or  accept  the 
office  of  deciding  whether  this  privilege  exist  in  law.  If  it  does, 
the  defendant's  prayer  must  be  granted  and  judgment  awarded  in 
his  favour;  or,  if  it  does  not,  the  plaintiff,  under  whatever  dis- 
advantages he  may  appear  before  us,  has  a  right  to  obtain  at  our 
hands,  as  an  English  subject,  the  establishment  of  his  lawful  rights 
and  the  means  of  enforcing  them.  .  .  . 

It  is  said  the  House  of  Commons  is  the  sole  judge  of  its  own 
privileges :  and  so  I  admit  so  far  as  the  proceedings  in  the  House 
and  some  other  things  are  concerned ;  but  I  do  not  think  it  follows 
that  they  have  a  power  to  declare  what  their  privileges  are,  so  as  to 
preclude  inquiry  whether  what  they  declare  are  part  of  their  privi- 
leges. The  Attorney  General  admits  that  they  have  not  the  power 
to  create  new  privileges ;  but  they  declare  this  to  be  their  privilege. 
But  how  are  we  to  know  that  this  is  part  of  their  privileges,  without 
inquiring  into  it,  when  no  such  privilege  was  ever  declared  before? 
We  must  therefore  be  enabled  to  determine  whether  it  be  part  of 
their  privileges  or  not.  .  .  . 

The  privileges  of  Parliament  appear  to  me  to  be  confined  to  the 
walls  of  Parliament,  for  what  is  necessary  for  the  transaction  of 
business  there,  to  protect  individual  members  so  as  that  they  may 
always  be  able  to  attend  their  duties,  and  to  punish  persons  who  are 
guilty  of  contempts  to  the  House,  or  against  the  orders  and  proceed- 
ings or  other  matters  relating  to  the  House,  or  to  individual  members 
in  discharge  of  their  duties  to  the  House,  and  to  such  other  matters 
and  things  as  are  necessary  to  carry  on  their  parliamentary  functions; 
and  to  print  documents  for  the  use  of  the  members.  But  a  publica- 
tion sent  out  to  the  world,  though  founded  on  and  in  pursuance  of 
an  order  of  the  House,  in  my  opinion,  becomes  separated  from  the 
House ;  it  is  no  longer  any  matter  of  the  House,  but  of  the  agents 
they  employ  to  distribute  the  papers;  those  agents  are  not  the  House, 
2  c 
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but,  in  niy  opinion  they  are  individuals  acting  on  their  own  responsi- 
bility as  other  publishers  of  papers. 

I  admit  that,  if  my  opinion  be  correct,  the  same  question  may  be 
agitated  in  the  inferior  courts,  such  as  the  quarter  sessions  and 
county  and  borough  courts ;  that,  however,  results  from  the  law :  if 
the  law  be  so,  they  have  the  right  to  inquire  into  it. 

I  therefore,  upon  the  whole  of  this  case,  again  point  out  what 
Lord  Ellenborough  very  much  relied  on  in  his  judgment  in  Burdett 
v.  Abbot,1  when  he  said  that — 

"It  is  made  out  that  the  power  of  the  House  of  Commons  to 
commit  for  contempt  stands  upon  the  ground  of  reason  and 
necessity  independent  of  any  positive  authorities  on  the  subject ;  but 
it  is  also  made  out  by  the  evidence  of  usage  and  practice,  by  legis- 
lative sanction  and  recognition,  in  the  courts  of  law,  in  a  long  course 
of  well-established  precedents  and  authorities." 

But  in  the  case  now  before  the  Court  I  think  that  the  power  of  the 
House  of  Commons  to  order  the  publication  of  papers  containing 
defamatory  matter  does  not  stand  upon  the  ground  of  reason  and 
necessity,  independent  of  any  positive  authorities  on  the  subject. 
And  I  also  think  that  it  is  not  made  out  by  the  evidence  of  usage 
and  practice,  by  legislative  sanction  and  recognition  in  the  courts  of 
law,  in  a  long  course  of  well-established  precedents  and  authorities.  .  .  . 

Three  questions  appear  to  arise  on  this  record. 

First,  whether  an  action  at  law  will  lie  in  any  case  for  any  act 
whatever  admitted  to  have  been  done  by  the  order  and  authority 
of  the  House  of  Commons. 

Secondly,  whether  a  resolution  of  the  House  of  Commons,  declar- 
ing that  it  had  power  to  do  the  act  complained  of,  precludes  this 
court  from  inquiring  into  the  legality  of  that  act. 

Thirdly,  if  such  resolution  does  not  preclude  this  Court  from 
inquiring,  then  whether  the  act  complained  of  be  legal  or  not. 

With  respect  to  the  first  question,  it  has  not  been  contended  in 
argument  that  either  House  of  Parliament  can  authorise  any  person 
to  commit  with  impunity  a  known  and  undoubted  breach  of  the  law. 
Extravagant  questions  have  been  sometimes  put,  illustrating  the 
impossibility  of  maintaining  such  a  proposition.  .  .  . 

Upon  the  whole  the  true  doctrine  appears  to  me  to  be  this,  that 
every  court  in  which  an  action  is  brought  upon  a  subject-matter 
generally  and  prima  facie  within  its  jurisdiction,  and  in  which, 
by  the  course  of  the  proceedings  in  that  action,  the  powers  and 
privileges  and  jurisdiction  of  another  court  come  into  question,  must 

1  See  p.  356. 
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of  necessity  determine  as  to  the  extent  of  those  powers,  privileges 
and  jurisdiction :  that  the  decisions  of  that  court,  whose  powers, 
privileges,  and  jurisdiction  are  so  brought  into  question,  as  to  their 
extent,  are  authorities,  and  if  I  may  say  so,  evidences  in  law  upon 
the  subject,  but  not  conclusive.  In  the  present  case,  therefore,  both 
upon  principle  and  authority,  I  conceive  that  this  Court  is  not  pre- 
cluded by  the  resolution  of  the  House  of  Commons  of  May  31, 
1837  from  inquiring  into  the  legality  of  the  act  complained  of, 
although  we  are  bound  to  treat  that  resolution  with  all  possible 
respect,  and  not  by  any  means  to  come  to  a  decision  contrary  to  that 
resolution  unless  we  find  ourselves  compelled  to  do  so  by  the  law 
of  the  land,  gathered  from  the  principles  of  the  common  law,  so  far 
as  they  are  applicable  to  the  case,  and  from  the  authority  of  decided 
cases,  and  the  judgments  of  our  predecessors,  if  any  be  found  which 
bear  upon  the  question.  .  .  . 

Where,  then  is  the  necessity  for  this  power  1  Privileges,  that  is 
immunities  and  safeguards,  are  necessary  for  the  protection  of  the 
House  of  Commons,  in  the  exercise  of  its  high  functions.  All 
the  subjects  of  this  realm  have  derived,  are  deriving,  and  I  trust 
and  believe  will  continue  to  derive,  the  greatest  benefits  from  the 
exercise  of  those  functions.  All  persons  ought  to  be  very  tender  in 
preserving  to  the  House  all  privileges  which  may  be  necessary  for 
their  exercise,  and  to  place  the  most  implicit  confidence  in  their 
representatives  as  to  the  due  exercise  of  those  privileges.  But  power, 
and  especially  the  power  of  invading  the  rights  of  others,  is  a  very 
different  thing :  it  is  to  be  regarded  not  with  tenderness  but  with 
jealousy;  and,  unless  the  legality  of  it  be  most  clearly  established, 
those  who  act  under  it  must  be  answerable  for  the  consequences. 
The  onus  of  showing  the  existence  and  legality  of  the  power  now 
claimed  lies  upon  the  defendants  j  it  appears  to  me,  after  a  full  and 
anxious  consideration  of  the  reasons  and  authorities  adduced  by  the 
Attorney  General  in  his  learned  argument,  and  after  much  reflection 
upon  the  subject,  that  they  have  entirely  failed  to  do  so ;  and  I  am 
therefore  of  opinion  that  the  plaintiff  is  entitled  to  our  judgment  in 
his  favour.  .  .  . 

But  it  is  said  that  this  and  all  other  courts  of  law  are  inferior  in 
dignity  to  the  House  of  Commons,  and  that,  therefore,  it  is  impossible 
for  us  to  review  its  decisions.  This  argument  appears  to  me  founded 
on  a  misunderstanding  of  several  particulars ;  first,  in  what  sense  it  is 
that  this  court  is  inferior  to  the  House  of  Commons ;  next,  in  what 
sense  the  House  is  a  court  at  all ;  and,  lastly,  in  what  sense  we  are 
now  assuming  to  meddle  with  any  of  its  decisions.  Vastly  inferior 
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as  this  Court  is  to  the  House  of  Commons,  considered  as  a  body  in 
the  State,  and  amenable  as  its  members  may  be  for  ill  conduct  in 
their  office  to  its  animadversions,  and  certainly  are  to  its  impeach- 
ment before  the  Lords,  yet,  as  a  court  of  law,  we  know  no  superior 
but  those  courts  which  may  revise  our  judgments  for  error ;  and  in 
this  respect  there  is  no  common  term  of  comparison  between  this 
Court  and  the  House.  In  truth,  the  House  is  not  a  court  of  law  at 
all,  in  the  sense  in  which  that  term  can  alone  be  properly  applied 
here;  neither  originally,  nor  by  appeal,  can  it  decide  a  matter  in 
litigation  between  two  parties ;  it  has  no  means  of  doing  so ;  it  claims 
no  such  power;  powers  of  inquiry  and  of  accusation  it  has,  but  it 
decides  nothing  judicially,  except  where  it  is  itself  a  party,  in  the 
case  of  contempts.  As  to  them,  no  question  of  degree  arises  between 
courts;  and,  in  the  only  sense,  therefore,  in  which  this  argument 
would  be  of  weight,  it  does  not  apply.  In  any  other  sense  the 
argument  is  of  no  force.  Considered  merely  as  resolutions  or  acts, 
I  have  yet  to  learn  that  this  Court  is  to  be  restrained  by  the  dignity 
or  the  power  of  anybody,  however  exalted,  from  fearlessly,  though 
respectfully,  examining  their  reasonableness  and  justice,  where  the 
rights  of  third  persons,  in  litigation  before  us,  depend  upon  their 
validity.  But  I  deny  that  this  inquiry  tends  to  the  reversal  of  any 
decision  of  the  House;  the  general  resolution  and  the  res  jud icanda 
are  not  identical;  the  House  of  Commons  has  never  decided  upon 
the  fact  on  which  the  plaintiff  tendered  an  issue ;  that  argument  will 
be  found  by-and-by  to  apply  to  the  cases  of  committal  for  contempt, 
but  it  has  no  place  in  the  consideration  immediately  before  me. 


XXVIII 

THE   CASE   OF  THE   SHEKIFF  OF  MIDDLESEX 
3  Victoria,  1840. 

[Thia  was  a  case  arising  out  of  that  of  Stockdale  v.  Hansard.  William 
Evans  and  John  Wheelton,  Sheriff  of  Middlesex,  had  been  committed  to 
the  custody  of  the  Serjeant-at-Arms,  having  been  adjudged  guilty  of  a 
contempt  and  breach  of  privilege  of  the  House  of  Commons,  in  executing 
a  writ  issued  after  the  judgment  given  in  Stockdale  v.  Hansard.  On 
January  23,  1840,  R.  V.  Richards  moved  for  a  writ  of  habeas  corpus.  The 
Serjeant-at-Arms  was  directed  by  the  House  of  Commons  to  make  a 
return,  stating  that  he  "  held  the  bodies  "  of  W.  Evans  and  John  Wheelton, 
"  by  virtue  of  a  warrant  under  the  hand  of  Mr.  Speaker  for  a  contempt 
and  a  breach  of  the  privilege  of  the  House  "  (Com.  Journ.  xcv.  25) ;  and 
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on  January  27,  1840,  before  Denman,  C.J.,  and  Justices  Littledale, 
Williams,  and  Coleridge,  it  was  moved  that  the  prisoners  be  discharged  on 
the  ground  that  the  return  to  the  writ  was  bad.  The  court  held  that 
(a)  a  warrant  for  commitment  by  order  of  the  House  of  Commons  for 
contempt  of  the  House  need  not  specify  the  grounds  of  the  order  ;  (6)  it 
would  take  judicial  notice  of  the  office  of  the  Speaker  of  the  House  and 
his  authority  to  give  effect  to  its  order.  Judgment  accordingly  that  the 
prisoners  be  remanded,  not  discharged.  Wheelton  was  discharged  out  of 
custody  on  February  11,  because  confinement  endangered  his  life  ;  but  in 
order  to  maintain  the  claim  of  the  House  of  Commons,  Evans  was  not 
discharged  until  April  15,  the  royal  assent  to  3  and  4  Viet.  c.  9,  which 
altered  the  law,  having  been  given  on  April  14.  The  extracts  are  quota- 
tions from  the  Judge's  decision.  For  authorities  see  those  under  Stockdale 
v.  Hansard.] 

There  is  something  in  the  nature  of  the  Houses  themselves  which 
carries  with  it  the  authority  that  has  been  claimed ;  though,  in  dis- 
cussing such  questions,  the  last  important  decision  is  always  referred 
to.  Instances  have  been  pointed  out  in  which  the  Crown  has  exerted 
its  prerogative  in  a  manner  now  considered  illegal,  and  the  Courts 
have  acquiesced  :  but  the  cases  are  not  analagous.  The  Crown  has  no 
rights  which  it  can  exercise  other  than  by  process  of  law  and  through 
amenable  officers,  but  representative  bodies  must  necessarily  vindicate 
their  authority  by  means  of  their  own,  and  those  means  lie  in  the 
process  of  committal  for  contempt.  This  applies  not  to  the  Houses 
of  Parliament  only,  but,  as  was  observed  in  Burdett  v.  Abbot,  to  the 
courts  of  justice,  which,  as  well  as  the  Houses,  must  be  liable  to  con- 
tinual obstruction  and  insult  if  they  were  not  intrusted  with  such 
powers.  It  is  unnecessary  to  discuss  the  question  whether  each  House 
of  Parliament  be  or  be  not  a  court;  it  is  clear  that  they  cannot 
exercise  their  proper  functions  without  the  power  of  protecting  them- 
selves against  interference.  The  test  of/the  authority  of  the  House 
of  Commons  in  this  respect,  submitted  by  Lord  Eldon  to  the  judges 
in  Burdett  v.  Abbot,  was  whether,  if  the  Court  of  Common  Pleas 
had  adjudged  an  act  to  be  a  contempt  of  court,  and  committed  for  it, 
stating  the  adjudication  generally,  the  Court  of  King's  Bench  on  a 
habeas  corpus  setting  forth  the  warrant,  would  discharge  the  prisoner 
because  the  facts  and  circumstances  of  the  contempt  were  not  stated, 
A  negative  answer  being  given,  Lord  Eldon,  with  the  concurrence  of 
Lord  Erskine  (who  had  before  been  adverse  to  the  exercise  of  juris- 
diction), and  without  a  dissentient  voice  from  the  House,  affirmed  the 
judgement  below.  And  we  must  presume  that  what  any  court,  much 
more,  what  either  House  of  Parliament,  acting  on  great  legal 
authority,  takes  upon  it  to  pronounce  a  contempt  is  so. 
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It  was  urged  that,  this  not  being  a  criminal  matter,  the  Court  was 
bound  by  stat.  56  Geo.  3.  c.  100.  s.  3  to  inquire  into  the  case  on 
affidavit,  but  I  think  the  provision  cited  is  not  applicable.  On  the 
motion  for  a  habeas  corjnts,  there  must  be  an  affidavit  from  the  party 
applying,  but  the  return,  if  it  discloses  a  sufficient  answer,  puts  an 
end  to  the  case,  and  I  think  the  production  of  a  good  warrant  is  a 
sufficient  answer.  Seeing  that,  we  cannot  go  into  the  question  of 
contempt  on  affidavit,  nor  discuss  the  motives  which  may  be  alleged. 
indeed  (as  the  courts  have  said  in  some  of  the  cases)  it  would  be  un- 
seemly to  suspect  that  a  body,  acting  under  such  sanctions  as  a  House 
of  Parliament,  would  in  making  its  warrant  suppress  facts  which,  if  dis- 
cussed, might  entitle  the  person  committed  to  his  liberty.  If  they 
ever  did  so  act  I  am  persuaded  that  on  further  consideration  they 
would  repudiate  such  a  course  of  proceeding.  What  injustice  might 
not  have  been  committed  by  the  ordinary  courts  in  past  times  if  such 
a  course  had  been  recognised,  as,  for  instance,  if  the  Eecorder  of 
London  in  Bushell's  case,  had  in  the  warrant  of  commitment  sup- 
pressed the  fact  that  the  jurymen  were  imprisoned  for  returning  a 
verdict  of  acquittal.  I  am  certain  that  such  will  never  become  the 
practice  of  any  body  of  men  amenable  to  public  opinion. 

In  the  present  case,  I  am  obliged  to  say  that  I  find  no  authority 
under  which  we  are  entitled  to  discharge  these  gentlemen  from  their 
imprisonment. 

XXIX 

THE   QUEEN  v.  NELSON  AND   BKAND 
31  Viet,  1867. 

[During  the  Jamaica  riots,  George  William  Gordon,  a  civilian,  was  tried 
by  court-martial  for  high  treason  and  complicity  in  the  rebellion,  sent 
tenced  and  put  to  death.  The  court-martial  was  ordered  by  Col.  Nelson, 
and  presided  over  by  Lieut.  Brand  ;  the  sentence  was  approved  of  by 
Col.  Nelson  and  Governor  Eyre.  Subsequently  Nelson  and  Brand  were 
indicted  for  murder  mainly  on  two  grounds  :  (1)  that  those  who  ordered 
and  took  part  in  the  trial  of  Gordon  had  no  jurisdiction  ;  (2)  that  if  they 
had  jurisdiction  it  was  corruptly  exercised.  Lord  Chief  Justice  Cockburn, 
in  an  elaborate  charge  to  the  grand  jury,  reviewed  the  evidence  and 
stated  his  view  of  the  law.  The  salient  passages  of  this  charge  are  here 
excerpted.  The  jury  found  "no  true  Bill,"  but  made  a  formal  present- 
ment strongly  recommending  that  "  martial  law  "  should  be  clearly  de- 
fined by  legislative  enactment,  with  which  recommendation  the  Lord 
Chief  Justice  concurred,  adding  a  "  solemn  and  emphatic  protest "  against 
"  the  exercise  of  martial  law  in  the  form  in  which  it  has  lately  been  en- 
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forced."    See  authorities  for  Phillips  v.  Eyre,  and  add  Journal  for  Soc. 
of  Comp.  Leg.,  April,  1900  ;  L.Q.E.  xviii.] 

The  first  question,  therefore,  is  whether  the  Governor  had  authority 
to  proclaim  martial  law — a  question  obviously  of  infinite  importance, 
not  only  in  this  case,  but  in  any  other  similar  case  which  may  arise 
hereafter.  Now  one  thing  is  quite  clear — namely,  that  the  power  of 
a  Governor  to  declare  martial  law  can  proceed  only  from  one  of  two 
sources.  It  must  either  be  derived  from  the  commission  which  he 
has  received  from  the  Crown,  or  from  some  statute,  either  of  imperial 
or  local  legislation.  It  can  be  derived  from  no  other  source.  A 
Governor,  simply  as  such,  would  have  no  power  to  declare  martial 
law ;  but,  if  the  terms  of  his  commission  are  large  enough  to  invest 
him  with  such  authority  as  the  Crown  possesses,  and  the  Crown  has, 
by  virtue  of  the  prerogative  inherent  in  it,  the  power  to  proclaim 
martial  law,  the  Governor  would  have  that  power.  So,  again,  if,  by 
virtue  of  any  imperial  or  local  legislation,  authority  to  declare  and 
exercise  martial  law  has  been  conferred  upon  him,  he  would  be 
entitled,  on  the  necessity  arising,  to  act  upon  that  authority.  We 
have,  therefore,  to  inquire,  on  the  present  occasion,  whether  by 
virtue  of  his  commission  or  by  virtue  of  any  legislative  enactment 
the  Governor  of  Jamaica  was  invested  with  such  power.  .  .  . 

This  being  so,  it  follows  that  the  Governor,  assuming,  as  I  do  for 
the  present  purpose,  that  his  commission  confers  on  him  all  the 
executive  power  of  the  Crown  in  the  government  of  the  island,  can 
have  no  further  power  to  declare  martial  law,  as  derived  from  his 
commission,  than  that  which  the  Sovereign  would  have.  We  are, 
therefore,  brought  face  to  face,  with  this  great  constitutional  question 
— Has  the  Sovereign,  by  virtue  of  the  prerogative  of  the  Crown,  in 
the  event  of  rebellion,  the  power  of  establishing  and  exercising 
martial  law  within  the  realm  of  England  ?  .  .  . 

We  need  not  trouble  ourselves  with  the  consideration  of  whether 
there  ought  to  be  such  a  thing  as  martial  law  or  not :  the  question 
for  us  is  whether  there  is  such  a  thing,  and  whether  the  Crown  has 
the  pOAver,  and  whether  the  representives  of  the  CroAvn  in  our 
colonies  abroad  have  the  power,  to  call  it  into  action.  And  if 
martial  law  can  thus  be  called  into  existence,  then  arises  this  all- 
important  question,  what  this  martial  law  is.  ... 

So  far  as  I  have  been  able  to  discover,  no  such  thing  as  martial 
law  has  ever  been  put  in  force  in  this  country  against  civilians,  for 
the  purpose  of  putting  down  rebellion.  I  own,  therefore,  that  I  am 
a  little  astonished  when  I  find  persons,  in  authority  and  out  of 
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authority,  talking  and  writing  about  martial  law  in  the  easy  familiar 
way  in  which  they  do  talk  about  it,  as  one  of  the  settled  preroga- 
tives of  the  Crown  in  this  country,  and  as  a  thing  perfectly  ascer- 
tained and  understood,  when,  so  far  as  I  can  find  it  never  has  been 
resorted  to  or  exercised  in  England  for  such  a  purpose  at  all.  .  .  . 

Assuming  the  existence  of  the  power  to  put  martial  law  in  force, 
whether  as  inherent  in  the  prerogative  or  as  derived  from  statutory 
enactment,  a  question  of  vital  importance  presents  itself,  namely, 
What  is  this  martial  law  which  is  thus  to  supersede  the  common  law 
of  England?  .  .  . 

In  like  manner,  if  a  mutiny  breaks  out  on  board  ship,  immediate 
force  may  be  resorted  to  ;  you  may  quell  the  mutiny  if  necessary  by 
killing  those  engaged  in  it.  So,  if  a  regiment  in  an  army,  or  a 
company  in  a  regiment,  breaks  out  into  mutiny,  you  may  put  it 
down  at  once  by  the  immediate  application  of  force.  You  may  order 
other  troops  to  fire  on  them,  or  put  them  to  the  sword,  if  they  refuse 
to  submit.  But  this  is  not  what  can  properly  be  called  martial  law.  It 
is  part  and  parcel  of  the  law  of  England — or  perhaps  I  should  say  it 
is  a  right  paramount  to  all  law,  and  which  the  law  of  every  civilised 
country  recognises — that  life  may  be  protected  or  crime  prevented  by 
the  immediate  application  of  any  amount  of  force  which,  under  the 
circumstances,  may  be  necessary.  But  that  is  not  what  we  are 
dealing  now  with.  What  we  are  considering  is  whether,  for  the 
suppression  of  a  rebellion,  you  may  subject  persons  not  actively  en- 
gaged in  it,  and  whom  you  therefore  cannot  kill  on  the  spot,  to  an 
anomalous  and  exceptional  law,  and  try  them  for  their  lives  without 
the  safeguards  which  the  law  ought  to  afford.  .  .  . 

Now,  if  such  be  the  law  as  applied  to  the  soldier,  why  should  it 
not  be  the  law  applicable  to  the  civilian?  Why  are  we  to  be  told 
that  when  you  come  to  deal  with  a  civilian  by  martial  law,  it  is  to  be 
something  different  from  the  martial  law  which  is  applied  to  the 
soldier  1  I  confess  myself  at  a  loss  for  any  reason  that  can  be  given 
for  that  assertion,  and  certainly  before  I  adopt  the  doctrine  that 
a  law,  if  it  may  be  called  a  law,  of  the  uncertain  and  arbitrary 
character  which  martial  law  is  said  to  be,  can  be  administered  in  this 
country,  and  that  Englishmen  can  be  tried  for  their  lives  under  it, 
I  shall  require  something  more  than  assertion  unsupported  by 
authority — of  this  I  am  perfectly  sure — namely,  that  in  those  reper- 
tories of  the  law  of  England  which  have  been  compiled  by  the  sages 
and  fathers  of  the  law,  and  which  have  been  handed  down  to  us  with 
the  sanction  of  their  great  names,  to  inform  us,  and  those  who  are  to 
come  after  us  in  future  ages,  what  the  law  of  England  was  and  is, 
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no  authority  for  anything  of  the  sort  can  be  found.  On  the  contrary, 
when  Coke,  and  Hale,  and  Blackstone  speak  of  martial  law,  it  is 
plain  they  are  speaking  of  the  law  applicable  to  the  soldier,  or  what 
in  modern  phrase  is  called  military  law.  It  is  plain  that  they  knew 
of  no  other ;  and  the  fact  that  when  speaking,  and  clearly  speaking, 
about  the  law  applicable  to  soldiers,  such  men  as  Lord  Hale  and  Sir 
William  Blackstone,  with  their  accuracy  of  statement,  call  it  martial 
law  and  do  not  point  out  any  distinction  between  martial  law  and 
military  law  as  it  is  spoken  of  now,  goes  far  indeed  to  show  that 
they  knew  of  no  such  difference,  and  that  the  distinction  now  sup- 
posed to  exist  is  a  thing  that  has  come  into  the  minds  of  men 
certainly  much  later  than  when  these  eminent  luminaries  of  the  law 
of  England  wrote  their  celebrated  treatises. 

On  the  other  hand,  let  us  see  what  authority  there  is  which 
justifies  the  assertion  that,  if  martial  law  can  be  legally  exercised,  it 
can  be  exercised  in  the  arbitrary  and  despotic  form  which  some 
persons  contend  for,  as  being  something  that  has  no  limit,  except  for 
the  particular  exigency,  or,  I  might  almost  say,  the  convenience 
of  the  moment.  I  will  bring  before  you  all  that  I  have  been  able  to 
discover.  In  the  first  place,  I  find  this  distinction  taken  in  the 
works  upon  military  courts-martial,  written  mostly  by  military  men, 
as  I  think,  from  an  entire  misconception  of  the  meaning  of  Lord 
Hale,  and  especially  of  that  of  Sir  William  Blackstone  in  his  com- 
mentaries— a  work  probably  more  ready  to  their  hands,  and  the 
language  of  which  is  certainly  ambiguous  and  calculated  to  mislead 
until  you  carefully  look  to  see  what  is  the  subject-matter  of  which 
he  is  treating,  upon  which  all  difficulty  vanishes.  But  military 
writers  upon  courts-martial  certainly  do  make  this  distinction,  and 
there  is  also  the  Authority  of  two  distinguished  members  of  the  legal 
profession,  though  not  of  judicial  position.  Mr.  Headlam,  certainly 
a  gentleman  of  great  learning  and  judgement,  being  called  upon,  when 
Judge- Advocate-General,  to  afford  information  to  the  commissioners 
at  that  time  appointed  under  a  Royal  Commission  to  inquire  into 
the  defences  of  the  United  Kingdom,  makes  the  following  statement. 
He  writes : — 

"  I  have  to  observe,  with  a  view  of  preventing  any  misunderstand- 
ing on  the  subject,  that  there  is  a  broad  distinction  between  the 
martial  law  called  into  existence  and  the  law  administered  by  courts- 
martial  for  the  ordinary  government  of  the  army,  which  for  distinc- 
tion and  accuracy  may  be  called  '  military  law.'  The  latter,  namely, 
military  law,  is  applicable  only  to  the  army  and  such  persons  con- 
nected with  it  as  are  made  amenable  to  it  by  the  Mutiny  Act.  Martial 
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law,  according  to  the  Duke  of  Wellington,  is  '  neither  more  nor  less 
than  the  will  of  the  general  who  commands  the  army ;  in  fact,  martial 
law  means  no  law  at  all.  Therefore  the  general  who  declares  martial 
law,  and  commands  that  it  shall  be  carried  into  execution,  is  bound  to 
lay  down  the  rules,  regulations,  and  limits,  according  to  which  his 
will  is  to  be  carried  out.'" 

The  opinion  thus  cited  by  Mr.  Headlam  was  that  of  a  very  great 
man,  and  as  to  what  may  be  done  in  an  enemy's  country,  in  time  of 
war,  may  be  perfectly  sound — on  that  I  pronounce  no  opinion — but  I 
cannot  accept  the  opinion  even  of  so  great  a  man  as  authority  on  a 
question  of  law,  and  I  certainly  should  not  recommend  anybody  to 
act  upon  it  in  case  martial  law  should  be  proclaimed  in  our  own 
country,  or  to  rely  on  it  as  a  protection  if  called  upon  to  answer  for 
his  conduct  in  a  court  of  justice  for  any  injury  inflicted  on  a  fellow- 
subject  in  the  exercise  of  martial  law.  Mr.  Headlain  goes  on  to  say — 

"  The  effect  of  a  proclamation  of  martial  law  in  a  district  of 
England  is  a  notice  to  the  inhabitants  that  the  executive  government 
has  taken  upon  itself  the  responsibility  of  superseding  the  jurisdiction 
of  all  the  ordinary  tribunals,  for  the  protection  of  life,  person,  and 
property,  and  has  authorised  the  military  authorities  to  do  whatever 
they  think  expedient  for  the  public  safety." 

All  this  may  be  true,  but  I  should  like  to  know  on  what  authority 
the  statement  rests.  I  can  only  say  that  I  have  not  been  able  to  find 
it,  and  I  hope  I  shall  give  no  offence  when  I  say  that,  in  a  matter  of 
such  importance,  before  such  doctrines  as  these,  involving  such  serious 
consequences  if  carried  into  effect,  are  enunciated  in  this  positive  and 
unqualified  manner,  and  spoken  of  as  though  of  ordinary  occurrence, 
some  judicial  decision  or  some  high  legal  authority  should  be  cited, 
or  at  all  events  instances  adduced  of  the  exercise  of  such  a  power.  .  .  . 

Gentlemen,  it  may  be  that  all  I  have  said  upon  the  subject  of  the 
law  will  have  left  you,  as  I  own  candidly  it  still  leaves  me,  not  having 
the  advantage  of  judical  opinion  to  guide  me,  nor  of  forensic  argument 
and  disputation  to  enlighten  and  instruct  me,  in  some  degree  of  doubt. 
Let  me,  therefore,  add  that  if  you  are  of  opinion,  upon  the  whole, 
that  the  jurisdiction  to  exercise  martial  law  is  not  satisfactorily  made 
out,  and  that  it  is  a  matter  which  ought  to  be  submitted  to  further 
consideration  on  the  trial  of  the  accused  before  a  competent  court 
where  all  the  questions  of  law  incident  to  the  discussion  and  decision 
of  the  case  may  be  fully  raised  and  authoritatively  and  definitely  con- 
sidered and  decided,  I  must  say  that  I  think  that  the  safer  course  will 
be  to  let  this  matter  go  forward.  If  there  was  a  power  to  put 
martial  law  in  force,  and  consequently  jurisdiction  to  try  persons 


WASON  v.  WALTER  395 

under  it,  that  will  be  safely  ascertained  and  firmly  established  by 
judicial  decision ;  if  there  was  none,  it  follows  that  there  has  been  a 
miscarriage  of  justice  which  calls  for  inquiry,  and  as  to  which  further 
inquiry  ought  to  take  place.  If,  however,  upon  the  review  of  the 
authorities  to  which  I  have  called  your  attention,  and  of  the  enact- 
ments of  the  Jamaica  statutes,  and  the  recognition  and  reservation  of 
the  power  of  the  Crown  in  the  Acts  of  Parliament,  you  think  the 
accused  ought  not  further  to  be  harassed  by  criminal  proceedings, 
and  that  the  case  against  them  ought  not  to  be  submitted  to  the  con- 
sideration of  a  jury,  you  will  say  so  by  ignoring  this  indictment; 
upon  this  you  must  exercise  your  own  judgement.  Again  on  the 
second  branch  of  the  case,  in  which  we  take  the  legality  of  martial 
law  for  granted,  if  you  think  that  although  there  may  have  been  a 
mistake,  and  a  most  grievous  mistake,  in  condemning  and  sending 
this  man  to  death,  yet  that  the  proceedings  were  done  honestly  and 
faithfully,  and  in  what  was  believed  to  be  the  due  course  of  the 
administration  of  justice,  again  I  say  you  ought  not  to  harass  the 
accused  persons  by  sending  them  to  trial  to  another  tribunal.  If,  on 
the  other  hand,  you  think  there  is  a  case  which,  at  all  events,  calls 
for  further  inquiry  and  for  an  answer  on  the  part  of  those  who  stand 
charged  with  this  most  serious  offence,  then  you  will  find  a  true  bill. 

(Charge  of  Cockburn  to  the  grand  jury  in  R.  v.  Nelson  and  Brand, 
ed.  by  F.  Cockburn,  2-nd  ed.,  1867.) 
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WASON  v.  WALTER 
32  Viet.,  1868. 

[Wason,  the  defendant,  brought  an  action  for  libel  against  Walter,  one 
of  the  proprietors  of  The  Times,  for  a  report  of  a  debate  in  the  House  of 
Lords,  in  which  it  was  contended  that  statements  had  been  made  affecting 
the  character  of  the  plaintiff.  The  statements  made  in  debate  were, 
of  course,  privileged  ;  but  it  was  argued  that  the  privilege  did  not  extend 
to  a  report  not  published  under  the  authority  of  Parliament ;  see  Stock- 
dale  v.  Hansard,  p.  380.  The  jury  found  for  the  defendant,  and  on  argument 
for  a  new  trial  Cockburn,  C.J.,  for  reasons  set  forth  in  the  excerpt,  gave  the 
judgment  of  the  court  discharging  the  rule,  i.e.  confirming  the  verdict  in 
the  first  trial.  See  Broom,  C.L.  843  et  seq.;  Anson,  L.C.  i.  136;  Odgers, 
L.  and  S.  295.] 
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Gockburn,  0.  J.  This  case  was  argued  a  few  days  since  before  my 
Brothers  Lush,  Hannen,  and  Hayes,  and  myself,  and  we  took  time, 
not  to  consider  what  our  judgment  should  be,  for  as  to  that  our 
minds  were  made  up  at  the  close  of  the  argument,  but  because, 
owing  to  the  importance  and  novelty  of  the  point  involved,  we 
thought  it  desirable  that  our  judgmer.v  should  be  reduced  to  writing 
before  it  was  delivered. 

The  main  question  for  our  decision  is,  whether  a  faithful  report 
in  a  public  newspaper  of  a  debate  in  either  House  of  Parliament, 
containing  matter  disparaging  to  the  character  of  an  individual,  as 
having  been  spoken  in  the  course  of  the  debate,  is  actionable  at  the 
suit  of  the  party  whose  character  has  thus  been  called  in  question. 
We  are  of  opinion  that  it  is  not. 

Important  as  the  question  is,  it  comes  now  for  the  first  time  before 
a  court  of  law  for  decision.  Numerous  as  are  the  instances  in  which 
the  conduct  and  character  of  individuals  have  been  called  in  question 
in  Parliament  during  the  many  years  that  parliamentary  debates  have 
been  reported  in  the  public  journals,  this  is  the  first  instance  in  which 
an  action  of  libel  founded  on  a  report  of  a  parliamentary  debate  has 
come  before  a  court  of  law.  There  is,  therefore,  a  total  absence 
of  direct  authority  to  guide  us.  There  are,  indeed,  dicta  of  learned 
judges  having  reference  to  the  point  in  question,  but  they  are  con- 
flicting and  inconclusive,  and  having  been  unnecessary  to  the  decision 
of  the  cases  in  which  they  were  pronounced,  may  be  said  to  be  extra- 
judicial.  In  the  case  of  Rex  v.  Wright,  Lawrence,  J.,  placed  the 
reports  of  parliamentary  debates  on  the  same  footing  with  respect 
to  privilege  as  is  accorded  to  reports  of  proceedings  in  courts  of  justice, 
and  expressed  an  opinion  that  the  former  were  as  much  entitled  to 
protection  as  the  latter.  But  it  is  to  be  observed  that  in  that  case 
the  question  related  to  the  publication  by  the  defendant  of  a  copy 
of  a  report  of  a  committee  of  the  House  of  Commons,  which  report 
the  House  had  ordered  to  be  printed,  not  to  the  publication  of  a 
debate  unauthorized  by  the  House.  Again,  in  Davis  v.  Duncan, 
Wightman,  J.,  seems  disposed  to  treat  the  reports  of  proceedings  in 
Parliament  as  entitled  to  the  same  privilege  as  reports  of  proceedings 
in  courts  of  justice.  But  here  again  the  question  before  the  Court 
had  reference  to  a  report,  not  of  a  proceeding  in  Parliament,  but 
of  proceedings  at  a  public  meeting  of  improvement  commissioners 
of  a  particular  locality,  in  which  the  conduct  of  an  individual  had 
been  assailed,  and  which  report  the  Court  held  not  to  be  privileged, 
without  being  in  any  way  called  upon  to  determine  how  far  the 
privilege  would  have  extended  to  a  report  of  proceedings  in  parlia- 
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ment.  On  the  other  hand,  in  Stockdale  v.  Hansard,  Littledale,  J., 
and  Patteson,  J.,  use  language  from  which  it  may  be  safely  inferred 
that  they  would  have  deemed  the  report  of  a  parliamentary  debate, 
if  containing  an  attack  on  character,  as  not  entitled  to  be  held 
privileged  in  an  action  for  libel.  But  here  again  the  question 
was  not  how  far  the  publication  of  parliamentary  debates  was 
privileged  but  solely  whether  an  order  of  the  House  of  Commons 
directing  a  paper,  forming  no  part  of  the  proceedings  of  the  House, 
and  containing  libellous  matter,  to  be  printed  and  sold  to  the  public, 
and  a  resolution  of  the  House  that  such  an  order  was  within  its 
privileges,  protected  the  publisher  of  the  paper  from  an  action  of 
libel.  Any  opinion  expressed  on  the  subject  of  the  report  of 
parliamentary  debate  was  therefore  beyond  the  scope  of  the  inquiry, 
and  must  be  considered  as  more  or  less  extrajudicial. 

Several  cases  were  cited  in  the  course  of  the  argument  before  us, 
but  they  turned  for  the  most  part  on  the  question  of  parliamentary 
privilege,  and  therefore  appear  to  us  very  wide  of  the  present 
question.  The  case  of  Rex  v.  Wright  approaches  nearest  to  the 
one  before  us.  In  that  case  a  committee  of  the  House  of  Commons 
having  made  a  report  imputing  to  Home  Tooke  seditious  and 
revolutionary  designs  after  his  acquittal  on  a  trial  for  high  treason, 
and  the  House  having  ordered  the  report  to  be  printed  for  the  use 
of  its  members,  the  defendant,  a  bookseller  and  publisher,  printed  and 
published  copies  of  the  report.  On  an  application  for  a  criminal 
information  the  Court  refused  the  rule,  apparently  on  the  ground  that 
the  report  of  a  committee  of  the  House  of  Commons,  approved  of  by 
the  House,  being  part  of  the  proceedings  of  parliament,  could  not 
possibly  be  libellous.  Lord  Kenyon,  C.J.,  says,  "This  report  was 
first  made  by  a  committee  of  the  House  of  Commons,  then  approved 
by  the  House  at  large,  and  then  communicated  to  the  other  House, 
and  it  is  now  sub  judice ;  and  yet  it  is  said  that  this  is  a  libel  on  the 
prosecutor.  It  is  impossible  for  us  to  admit  that  the  proceeding 
of  either  of  the  houses  of  parliament  is  a  libel ;  and  yet  that  is  to  be 
taken  as  the  foundation  of  this  application."  Lord  Kenyon  and  his 
colleagues  appear  to  have  thought  that  a  paper,  though  containing 
matter  reflecting  on  the  character  of  an  individual,  if  it  formed  part 
of  the  proceedings  of  the  House  of  Commons,  would  be  so  divested 
of  all  libellous  character  as  that  a  party  publishing  it,  even  without 
the  authority  of  the  House,  would  not  be  responsible  at  law  for  the 
defamatory  matter  it  contained.  If  this  doctrine  could  be  upheld,  it 
would  have  a  manifest  bearing  on  the  present  question,  for  as  no 
speech  made  by  a  member  of  either  house,  however  strongly  it  may 
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assail  the  character  and  conduct  of  others,  can  be  held  to  be  libellous, 
it  would  follow,  such  a  speech  being  a  parliamentary  proceeding,  that 
the  publication  of  it  would  not  be  actionable.  But  this  is  directly 
contrary  to  the  decision  in  Rex  v.  Lord  Abingdon,  and  Eex  v. 
Creevey,  in  which  the  publication  of  speeches  made  in  parliament 
reflecting  on  the  character  of  individuals  was  held  to  be  actionable. 
And  it  must  be  admitted  that  the  authority  of  the  case  of  Rex  v. 
Wright  is  much  shaken,  not  only  by  the  decision  of  Rex  v.  Creevey, 
but  also  by  the  observations  made  by  Lord  Ellenborough  in  his 
judgement  in  the  latter  case. 

Beyond,  however,  impugning  the  authority  of  Rex  v.  Wright, 
the  two  last-mentioned  cases  afford  little  assistance  towards  the  solu- 
tion of  the  present  question.  There  is  obviously  a  very  material 
difference  between  the  publication  of  a  speech  made  in  parliament 
for  the  express  purpose  of  attacking  the  conduct  or  character  of  a 
person,  and  afterwards  published  with  a  like  purpose  or  effect,  and 
the  faithful  publication  of  parliamentary  debates  in  their  entirety, 
with  a  view  to  afford  information  to  the  public,  and  with  a  total 
absence  of  hostile  intention  or  malicious  motive  towards  any  one. 

The  case  of  Lake  v.  King,  which  was  cited  in  the  argument  before 
us,  has  no  application  to  the  present  case.  There  a  petition  having 
been  presented  to  the  House  of  Commons  by  the  defendant,  im- 
pugning the  conduct  of  the  plaintiff,  copies  of  the  petition  had  been 
printed  and  circulated  among  the  members  of  the  house,  and  it  was 
held  that,  the  printing  and  circulating  petitions  being  according  to 
the  course  and  usage  of  parliament,  no  action  would  lie. 

The  case  of  Stockdale  v.  Hansard,  which  was  much  pressed  upon 
us  by  the  counsel  for  the  defendant,  is  in  like  manner  beside  the 
question.  .  .  . 

To  the  decision  of  this  Court  in  that  memorable  case  we  give  our 
unhesitating  and  unqualified  adhesion.  But  the  decision  in  that  case 
has  no  application  to  the  present.  The  position  that  an  order  of  the 
House  of  Commons  cannot  render  lawful  that  which  is  contrary  to 
law,  still  less  that  a  resolution  of  the  House  can  supersede  the 
jurisdiction  of  a  court  of  law  by  clothing  an  unwarranted  exercise 
of  power  with  the  garb  of  privilege,  can  have  no  application  where 
the  question  is,  not  whether  the  act  complained  of  being  unlawful  at 
law,  is  rendered  lawful  by  the  order  of  the  House  or  protected  by 
the  assertion  of  its  privilege,  but  whether  it  is,  independently  of  such 
order  or  assertion  of  privilege,  in  itself  privileged  and  lawful. 

Decided  cases  thus  leaving  us  without  authority  on  which  to 
proceed  in  the  present  instance,  we  must  have  some  recourse  to 
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principle  in  order  to  arrive  at  a  solution  of  the  question  before  us, 
and  fortunately  we  have  not  far  to  seek  before  we  find  principles  in 
our  opinion  applicable  to  the  case,  and  which  will  afford  a  safe  and 
sure  foundation  for  our  judgement. 

It  is  now  well  established  that  faithful  and  fair  reports  of  the 
proceedings  of  courts  of  justice,  though  the  character  of  individuals 
may  incidently  suffer,  are  privileged,  and  that  for  the  publication  of 
such  reports  the  publishers  are  neither  criminally  nor  civilly  re- 
sponsible. .  .  . 

We  entirely  concur  with  Lawrence,  J.,  in  Eex  v.  "Wright,  that  the 
same  reasons  which  apply  to  the  reports  of  the  proceedings  in  courts 
of  justice  apply  also  to  proceedings  in  parliament.  It  seems  to  us 
impossible  to  doubt  that  it  is  of  paramount  public  and  national 
importance  that  the  proceedings  of  the  houses  of  parliament  shall 
be  communicated  to  the  public,  who  have  the  deepest  interest  in 
knowing  what  passes  within  their  walls,  seeing  that  on  what  is  there 
said  and  done,  the  welfare  of  tho  community  depends.  Where 
would  be  our  confidence  in  the  government  of  the  country  or  in 
the  legislature  by  which  our  laws  are  framed,  and  to  whose  charge 
the  greatest  interests  of  our  country  are  committed, — where  would 
be  our  attachment  to  the  constitution  under  which  we  live,  if  the 
proceedings  of  the  great  council  of  the  realm  were  shrouded  in 
secrecy  and  concealed  from  the  knowledge  of  the  nation?  How 
could  the  communications  between  the  representatives  of  the  people 
and  their  constituents,  which  are  so  essential  to  the  working  of  the 
representative  system,  be  usefully  carried  on,  if  the  constituencies 
were  kept  in  ignorance  of  what  their  representatives  are  doing] 
What  would  become  of  the  right  of  petitioning  on  all  measures 
pending  in  parliament,  the  undoubted  right  of  the  subject,  if  the 
people  are  to  be  kept  in  ignorance  of  what  is  passing  in  either  house  ? 
Can  any  man  bring  himself  to  doubt  that  the  publicity  given  in 
modern  times  to  what  passes  in  parliament  is  essential  to  the 
maintenance  of  the  relations  subsisting  between  the  government, 
the  legislature,  and  the  country  at  large.  It  may,  no  doubt,  be 
said  that,  while  it  may  be  necessary  as  a  matter  of  national  interest 
that  the  proceedings  of  parliament  should  in  general  be  made 
public,  yet  that  debates  in  which  the  character  of  individuals  is 
brought  into  question  ought  to  be  suppressed.  But  to  this,  in 
addition  to  the  difficulties  in  which  parties  publishing  parliamentary 
reports  would  be  placed,  if  this  distinction  were  to  be  enforced  and 
every  debate  had  to  be  critically  scanned  to  see  whether  it  contained 
defamatory  matter,  it  may  be  further  answered  that  there  is  perhaps 
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no  subject  in  which  the  public  have  a  deeper  interest  than  in  all  that 
relates  to  the  conduct  of  public  servants  of  the  state, — no  subject  of 
parliamentary  discussion  which  more  requires  to  be  made  known 
than  an  inquiry  relating  to  it.  Of  this  no  better  illustration  could 
possibly  be  given  than  is  afforded  by  the  case  before  us.  A  dis- 
tinguished counsel,  whose  qualification  for  the  judicial  bench  had 
been  abundantly  tested  by  a  long  career  of  forensic  eminence,  is 
promoted  to  a  high  judicial  office,  and  the  profession  and  the  public 
are  satisfied  that  in  a  most  important  post  the  services  of  a  most 
competent  and  valuable  public  servant  have  been  secured.  An 
individual  comes  forward  and  calls  upon  the  House  of  Lords  to  take 
measures  for  removing  the  judge,  in  all  other  respects  so  well  quali- 
fied for  his  office,  by  reason  that  on  an  important  occasion  he  had 
exhibited  so  total  a  disregard  of  truth  as  to  render  him  unfit  to  fill 
an  office  for  which  a  sense  of  the  solemn  obligations  of  truth  and 
honour  is  an  essential  qualification.  Can  it  be  said  that  such  a 
subject  is  not  one  in  which  the  public  has  a  deep  interest  and  as  to 
which  it  ought  not  to  be  informed  of  what  passes  in  debate?  Lastly, 
what  greater  anomaly  or  more  flagrant  injustice  could  present  itself 
than  that,  while  from  a  sense  of  the  importance  of  giving  publicity 
to  their  proceedings,  the  houses  of  parliament  not  only  sanction  the 
reporting  of  their  debates,  but  also  take  measures  for  giving  facility 
to  those  who  report  them,  while  every  member  of  the  educated 
portion  of  the  community  from  the  highest  to  the  lowest  looks  with 
eager  interest  at  the  debates  of  either  house,  and  considers  it  a  part 
of  the  duty  of  the  public  journals  to  furnish  an  account  of  what 
passes  there,  we  were  to  hold  that  a  party  publishing  a  parliamentary 
debate  is  to  be  held  liable  to  legal  proceedings  because  the  conduct  of 
a  particular  individual  may  happen  to  be  called  in  question  1  .  .  . 

We  however  are  glad  to  think  that,  on  closer  inquiry,  the  law 
turns  out  not  to  be  as  on  some  occasions  it  has  been  assumed  to  be. 
To  us  it  seems  clear  that  the  principles  on  which  the  publication  of 
reports  of  the  proceedings  of  courts  of  justice  have  been  held  to  be 
privileged  apply  to  the  reports  of  parliamentary  proceedings.  The 
analogy  between  the  two  cases  is  in  every  respect  complete.  If  the 
rule  has  never  been  applied  to  the  reports  of  parliamentary  proceed- 
ings till  now,  we  must  assume  that  it  is  only  because  the  occasion  has 
never  before  arisen.  If  the  principles  which  are  the  foundation  of 
the  privilege  in  the  one  case  are  applicable  to  the  other,  we  must  not 
hesitate  to  apply  them,  more  especially  when  by  so  doing  we  avoid 
the  glaring  anomaly  and  injustice  to  which  we  have  before  adverted. 
Whatever  disadvantages  attach  to  a  system  of  unwritten  law,  and  of 
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these  we  are  fully  sensible,  it  has  at  least  this  advantage,  that  its 
elasticity  enables  those  who  administer  it  to  adapt  it  to  the  varying 
conditions  of  society,  and  to  the  requirements  and  habits  of  the  age 
in  which  we  live,  so  as  to  avoid  the  inconsistencies  and  injustice  which 
arise  when  the  law  is  no  longer  in  harmony  with  the  wants  and 
usages  and  interests  of  the  generation  to  which  it  is  immediately 
applied.  Our  law  of  libel  has,  in  many  respects,  only  gradually 
developed  itself  into  anything  like  a  satisfactory  and  settled  form. 
The  full  liberty  of  public  writers  to  comment  on  the  conduct  and 
motives  of  public  men  has  only  in  very  recent  times  been  recognized. 
Comments  on  government,  on  ministers  and  officers  of  state,  on 
members  of  both  houses  of  parliament,  on  judges  and  other  public 
functionaries,  are  now  made  every  day,  which  half  a  century  ago 
would  have  been  the  subject  of  actions  or  ex  officio  informations, 
and  would  have  brought  down  fine  and  imprisonment  on  publishers 
and  authors.  Yet  who  can  doubt  that  the  public  are  gainers  by  the 
change,  and  that,  though  injustice  may  often  be  done,  and  though 
public  men  may  often  have  to  smart  under  the  keen  sense  of  wrong 
inflicted  by  hostile  criticism,  the  nation  profits  by  public  opinion 
being  thus  freely  brought  to  bear  on  the  discharge  of  public  duties  ] 
Again,  the  recognition  of  the  right  to  publish  the  proceedings  of 
courts  of  justice  has  been  of  modern  growth.  Till  a  comparatively 
recent  time  the  sanction  of  the  judges  was  thought  necessary  even 
for  the  publication  of  the  decisions  of  the  courts  upon  points  of  law. 
Even  in  quite  recent  days  judges,  in  holding  publication  of  the  pro- 
ceedings of  courts  of  justice  lawful,  have  thought  it  necessary  to  dis- 
tinguish what  are  called  ex  parte  proceedings  as  a  probable  exception 
from  an  operation  of  the  rule.  Yet  ex  parte  proceedings  before 
magistrates,  and  even  before  this  Court,  as,  for  instance,  on  applica- 
tion of  criminal  informations,  are  published  every  day,  but  such  a 
thing  as  an  action  or  indictment  founded  on  a  report  of  such  an  ex 
parte  proceeding  is  unheard  of,  and  if  any  such  action  or  indictment 
should  be  brought,  it  would  probably  be  held  that  the  true  criterion 
of  the  privilege  is,  not  whether  the  report  was  or  was  not  ex  parte, 
but  whether  it  was  a  fair  and  honest  report  of  what  had  taken  place, 
published  simply  with  a  view  to  the  information  of  the  public  and 
innocent  of  all  intention  to  do  injury  to  the  reputation  of  the  party 
affected. 

It  is  to  be  observed  that  the  analogy  between  the  case  of  reports  of 
proceedings  of  courts  of  justice  and  those  of  proceedings  in  parlia- 
ment being  complete,  all  the  limitations  placed  on  the  one  to  prevent 
injustice  to  individuals  will  necessarily  attach  on  the  other :  a  garbled 
2  D 
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or  partial  report,  or  of  detached  parts  of  proceedings,  published  with 
intent  to  injure  individuals,  will  equally  be  disentitled  to  protection. 
Our  judgement  will  in  no  way  interfere  with  the  decisions  that  the 
publication  of  a  single  speech  for  the  purpose  or  with  the  effect  of 
injuring  an  individual  will  be  unlawful,  as  was  held  in  the  cases  of 
Rex  v.  Lord  Abingdon,  and  Rex  v.  Creevey.  At  the  same  time  it 
may  be  as  well  to  observe  that  we  are  disposed  to  agree  with  what 
was  said  in  Davison  v.  Duncan,  as  to  such  a  speech  being  privileged 
if  bona  fide  by  a  member  for  the  information  of  his  constituents. 
But  whatever  would  deprive  a  report  of  the  proceedings  in  a  court  of 
justice  of  immunity  will  equally  apply  to  a  report  of  proceedings  in 
parliament. 

It  only  remains  to  advert  to  an  argument  urged  against  the  legality 
of  the  publication  of  parliamentary  proceedings,  namely,  that  such 
publication  is  illegal  as  being  in  contravention  of  the  standing  orders 
of  both  houses  of  parliament.  The  fact,  no  doubt,  is,  that  each 
house  of  parliament  does,  by  its  standing  orders,  prohibit  the  publi- 
cation of  its  debates.  But  practically,  each  house  not  only  permits, 
but  also  sanctions  and  encourages,  the  publication  of  its  proceedings, 
and  actually  gives  every  facility  to  those  who  report  them.  Indi- 
vidual members  correct  their  speeches  for  publication  in  Hansard  or 
the  public  journals,  and  in  every  debate  reports  of  former  speeches 
contained  therein  are  constantly  referred  to.  Collectively,  as  well  as 
individually,  the  members  of  both  houses  would  deplore  as  a  national 
misfortune  the  withholding  their  debates  from  the  country  at  large. 
Practically  speaking,  therefore,  it  is  idle  to  say  that  the  publication 
of  parliamentary  proceedings  is  prohibited  by  parliament.  The 
standing  orders  which  prohibit  it  are  obviously  maintained  only  to 
give  to  each  house  the  control  over  the  publication  of  its  proceedings, 
and  the  power  of  preventing  or  correcting  any  abuse  of  the  facility 
afforded.  Independently  of  the  orders  of  the  houses,  there  is  noth- 
ing unlawful  in  publishing  reports  of  parliamentary  proceedings. 
Practically  such  publication  is  sanctioned  by  parliament ;  it  is  essen- 
tial to  the  working  of  our  parliamentary  system,  and  to  the  welfare 
of  the  nation.  Any  argument  founded  on  its  alleged  illegality 
appears  to  us,  therefore,  entirely  to  fail.  Should  either  house  of 
parliament  ever  be  so  ill-advised  as  to  prevent  its  proceedings  from 
being  made  known  to  the  country — which  certainly  never  will  be  the 
case — any  publication  of  its  debates  made  in  contravention  of  its 
orders  would  be  a  matter  between  the  house  and  the  publisher.  For 
the  present  purpose,  we  must  treat  such  publication  as  in-  every 
respect  lawful,  and  hold  that,  while  honestly  and  faithfully  carried 
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on,  those  who  publish  them  will  be  free  from  legal  responsibility, 
though  the  character  of  individuals  may  incidentally  be  injuriously 
affected. 

So  much  for  the  great  question  involved  in  this  case.  We  pass  on 
to  the  second  branch  of  this  rule,  which  has  reference  to  alleged  mis- 
direction in  respect  of  the  second  count  of  the  declaration,  which  is 
founded  on  the  article  in  the  Times  commenting  on  the  debate  in  the 
House  of  Lords  and  the  conduct  of  the  plaintiff  in  preferring  the 
petition  which  gave  rise  to  it.  We  are  of  the  opinion  that  the  direc- 
tion given  to  the  jury  was  perfectly  correct.  The  publication  of  the 
debate  having  been  justifiable,  the  jury  were  properly  told  the  subject 
was,  for  the  reasons  we  have  already  adverted  to,  pre-eminently  one 
of  public  interest,  and  therefore  one  on  which  public  comment  and 
observation  might  properly  be  made,  and  that  consequently  the  occa- 
sion was  privileged  in  the  absence  of  malice.  As  to  the  latter  the 
jury  were  told  that  they  must  be  satisfied  that  the  article  was  an 
honest  and  fair  comment  on  the  facts, — in  other  words,  that,  in  the 
first  place,  they  must  be  satisfied  that  the  comments  had  been  made 
with  an  honest  belief  in  their  justice,  but  that  this  was  not  enough, 
inasmuch  as  such  belief  might  originate  in  the  blindness  of  party 
zeal,  or  in  personal  or  political  aversion,  that  a  person  taking  upon 
himself  publicly  to  criticise  and  condemn  the  conduct  or  motives  of 
another,  must  bring  to  the  task,  not  only  an  honest  sense  of  justice, 
but  also  a  reasonable  degree  of  judgement  and  moderation,  so  that 
the  result  may  be  what  a  jury  shall  deem,  under  the  circumstances 
of  the  case,  a  fair  and  legitimate  criticism  on  the  conduct  and 
motives  of  the  party  who  is  the  object  of  censure. 

Considering  the  direction  thus  given  to  have  been  perfectly  correct, 
we  are  of  opinion  that  in  respect  of  the  alleged  misdirection  as  also 
on  the  former  point,  the  ruling  at  nisi  prius  was  right,  and  that  conse- 
quently this  rule  must  be  discharged. 

Rule  discharged. 

(L.R. ;  iv.  Q.B.D.  Ixxxii.  et  seq.) 
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XXXI 

PHILLIPS  v.  EYRE 
34  Viet,  1870. 

[This  was  an  action  brought  against  Eyre,  Governor  of  Jamaica,  for  false 
imprisonment  and  other  injuries,  committed  during  a  rebellion  in  the 
island.  The  defendant  pleaded  that  (1)  the  Colonial  Legislature  had 
passed  an  Act  of  Indemnity ;  (2)  that  the  acts  complained  of  were  bona 
fide  done  to  put  an  end  to  the  rebellion,  and  so  were  included  in  the 
Indemnity.  The  case  was  tried  before  Cockburn,  C.J.,  Lush  and  Hayes,  JJ., 
in  the  Queen's  Bench,  January,  1869  (see  L.R.Q.B.D.  iv.  225-244),  when 
judgment  was  given  for  the  defendant.  The  case  was  brought  on  appeal 
before  the  court  of  Court  of  Exchequer  Chamber  (Kelly,  C.B. ;  Martin, 
Channell,  Pigott,  and  Charley,  BB.  ;  Willes  and  Brett,  JJ.),  and  the 
judgment,  delivered  by  Willes,  J.,  affirmed  the  decision  of  the  Court  of 
Queen's  Bench.  See  L.R.Q.B.D.  vi.  1-31  ;  Broom,  C.L.  622  et  seq. ;  Clode, 
Military  Forces  of  the  Crown,  ii.  xviii. ;  Finlason,  History  of  the  Jamaica 
Case  (and  other  works  by  the  same  author  on  the  same  subject) ;  Dicey, 
L.C.  282  and  app.  xii.] 

Willes,  J.  ...  It  may  be  convenient  to  consider  generally  the 
condition  of  the  governor  of  a  colony  and  other  subjects  of  Her 
Majesty  there  in  case  of  open  rebellion.  To  a  certain  extent  their 
duty  is  clear  to  do  their  best  and  utmost  in  suppressing  the  rebellion. 
Even  as  to  tumultuous  assemblies  and  riots  of  a  dangerous  character, 
though  not  approaching  to  actual  Rebellion,  Tindal,  C.  J.,  in  his  charge 
to  the  Bristol  grand  jury  on  the  special  commission  upon  the  occasion 
of  the  riots  in  1832,  there,  in  accordance  with  many  authorities,  stated 
the  law  as  to  private  citizens.  .  .  . 

(Passage  from  Tindal's  (C.  J.)  Charge  to  the  Bristol  grand  jury  here  quoted. 
See  p.  374.) 

This  perillous  duty,  shared  by  the  governor  with  all  the  Queen's 
subjects,  whether  civil  or  military,  is  in  a  special  degree  incumbent 
upon  him  as  being  entrusted  with  the  powers  of  government  for 
preserving  the  lives  and  property  of  the  people  and  the  authority  of 
the  Crown ;  and  if  such  duty  exist  as  to  tumultuous  assemblies  of  a 
dangerous  character,  the  duty  and  responsibility  in  case  of  open 
rebellion  are  heightened  by  the  consideration  that  the  existence  of 
the  law  itself  is  threatened  by  force  of  arms  and  a  state  of  war 
against  the  Crown  established  for  the  time.  To  act  under  such 
circumstances  within  the  precise  limits  of  the  law  of  ordinary  peace 
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is   a  difficult  and  may  be  an  impossible  task,  and  to  hesitate  or 
temporize  may  entail  disastrous  consequences.     Whether  the  proper, 
as  distinguished  from  the   legal   course   has   been  pursued  by  the 
governor  in  so  great  a  crisis,  it  is  not  within  the  province  of  a  court 
of  law  to  pronounce.     Nor  are  we  called  upon  to  offer  any  judicial 
opinion  as  to  the  lawfulness  or  propriety  of  what  was  done  in  the 
present  case,  apart  from  the  validity  and  legalizing  effect  of  the 
colonial  Act.     It  is  manifest,  however,  that  there  may  be  occasions 
in  which  the  necessity  of  the  case  demands  prompt  and  speedy  action 
for  the  maintenance  of  law  and  order  at  whatever  risk,  and  where  the 
governor  may  be  compelled,  unless  he  shrinks  from  the  discharge  of 
paramount  duty,  to  exercise  de  facto  powers  which  the  legislature 
would  assuredly  have  confided  to  him  if  the  emergency  could  have 
been  foreseen,  trusting  that  whatever  he  has  honestly  done  for  the 
safety  of  the  state  will  be  ratified  by  an  Act  of  indemnity  and 
oblivion.     There  may  not  be  time  to  appeal  to  the  legislature  for 
special  powers.     The  governor  may  have,  upon  his  own  responsi- 
bility, acting  upon  the  best  advice  and  information  he  can  procure  at 
the  moment,  to  arm  loyal  subjects,  to  seize  or  secure  arms,  to  inter- 
cept munitions  of  war,  to  cut  off  communication  between  the  dis- 
affected, to  detain  suspected  persons,  and  even  to  meet  armed  force  by 
armed  force  in  the  open  field.     If  he  hesitates,  the  opportunity  may 
be  lost  of  checking  the  first  outbreak   of  insurrection,  whilst  by 
vigorous  action  the  consequences  of  allowing  the  insurgents  to  take 
the  field  in  force  may  be  averted.    In  resorting  to  strong  measures  he 
may  have  saved  life  and  property  out  of  all  proportion  to  the  mistakes 
he  may  honestly  commit  under  information  which  turns  out  to  have 
been  erroneous  or  treacherous.     The  very  efficiency  of  his  measures 
may  diminish  the  estimate  of  the  danger  with  which  he  had  to  cope, 
and  the  danger  once  past,  every  measure  he  has  adopted  may  be 
challenged  as   violent  and   oppressive,  and  he  and  everyone   who 
advised  him,  or  acted  under  his  authority,  may  be  called  upon,  in 
actions  at  the  suit  of  individuals  dissatisfied  with  his  conduct,  to 
establish  the  necessity  or  regularity  of  every  act  in  detail  by  evidence 
which  it  may  be  against  public  policy  to  disclose.    The  bare  litigation 
to  which  he  and  those  who  acted  under  his  authority  may  be  exposed, 
even  if  defeated  by  proving  the  lawfulness  of  what  was  done,  may 
be  harassing  and  ruinous.     Under  these  and  like  circumstances  it 
seems  to  be  plainly  within  the  competence  of  the  legislature,  which 
could  have  authorized  by  antecedent  legislation  the  acts  done   as 
necessary  or  proper  for  preserving  the  public  peace,  upon  a  due  con- 
sideration of  the  circumstances  to  adopt  and  ratify  like  acts  when 
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done,  or,  in  the  language  of  the  law  under  consideration,  to  enact  that 
they  shall  be  "made  and  declared  lawful  and  confirmed."  Such  is  the 
effect  of  the  Act  of  Indemnity  in  question,  which  follows  the  example 
of  similar  legislation  in  the  mother-country  and  in  other  dominions 
and  colonies  of  the  Crown.  .  .  . 

We  have  thus  discussed  the  validity  of  the  defence  upon  the  only 
question  argued  by  counsel,  touching  the  effect  of  the  Colonial  Act, 
but  we  are  not  to  be  understood  as  thereby  intimating  any  opinion 
that  the  plea  might  not  be  sustained  upon  more  general  grounds  as 
shewing  that  the  acts  complained  of  were  incident  to  the  enforcement 
of  martial  law.  It  is,  however,  unnecessary  to  discuss  this  further 
question,  because  we  are  of  opinion  with  the  Court  below  that  the 
Colonial  Act  of  Indemnity,  even  upon  the  assumption  that  the  acts 
complained  of  were  originally  actionable,  furnishes  an  answer  to  the 
action. 

The  judgement  of  the  Court  of  Queen's  Bench  for  the  defendant 
was  right,  and  is  affirmed. 

(L.K.Q.B.D.  vi.  1-31.) 

XXXII 

BKADLAUGH  v.  GOSSETT 
46  &  47  Viet.,  1883-84. 

[In  May,  1883,  Mr.  Bradlaugh,  duly  elected  burgess  for  Northampton, 
required  the  Speaker  to  call  him  to  the  table  to  take  the  oath.  The 
Speaker  did  not  do  so.  On  July  9  the  House  resolved  to  exclude 
Mr.  Bradlaugh  until  he  engaged  not  to  disturb  their  proceedings.  Accord- 
ingly, in  an  action  brought  against  Gossett,  the  Sergeant-at-Arms,  he 
claimed  (1)  that  the  declaration  of  July  9  should  be  made  void ;  (2)  an 
order  restraining  the  Sergeant-at-Arms  from  excluding  him ;  (3)  such 
other  relief  as  he  was  entitled  to.  The  case  on  December  7,  1883,  was 
argued  on  demurrer  to  the  statement  of  claim  before  Lord  Coleridge, 
C.J.,  and  Justices  Mathew  and  Stephen.  Judgment  was  delivered  on 
February  9,  1884.  See  Broom,  C.L.  975  ;  Anson,  i.  175  ;  May,  P.P.  134.] 

Lord  Coleridge,  G.J.  In  this  as  in  so  many  matters  of  practical 
concern  difficulties  are  created  by  the  laying  down  of  principles  in 
terms  so  wide  and  general,  that,  although  logic  may  justify  them,  the 
sense  and  feeling  of  men  imposes  upon  them  in  fact  limitations  which 
are  said  not  altogether  untruly  to  be  sometimes  inconsistent  with  the 
principle  they  are  supposed  to  admit.  For  example,  it  seems  to  be 
conceded  that  a  resolution  of  the  House  of  Commons  only  (and  what 
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is  true  of  one  House  of  Parliament  is  true  of  the  other)  cannot 
change  the  law  of  the  land.  Sir  John  Patteson  and  Sir  John  Cole- 
ridge,— the  former  especially, — put  this  point  with  great  force  in 
their  judgements  in  Stockdale  v.  Hansard :  and  yet,  if  the  House  of 
Commons  is, — as  for  certain  purposes  and  in  relation  to  certain 
persons  it  certainly  is,  and  is  on  all  hands  admitted  to  be, — the  abso- 
lute judge  of  its  own  privileges,  it  is  obvious  that  it  can,  at  least  for 
these  purposes,  and  in  relation  to  those  persons,  practically  change  or 
practically  supersede  the  law. 

Again,  there  can  be  no  doubt,  that  in  an  action  between  party  and 
party  brought  in  a  court  of  law,  if  the  legality  of  a  resolution  of  the 
House  of  Commons  arises  incidentally,  and  it  becomes  necessary  to 
determine  whether  it  be  legal  or  no  for  the  purpose  of  doing  justice 
between  the  parties  to  the  action,  in  such  a  case  the  Courts  must 
entertain  and  must  determine  that  question.  Lord  Ellenborough 
expressly  says  so  in  Burdett  v.  Abbot;  and  Bayley,  J.,  seems  to 
assume  it  at  p.  161.  All  the  four  judges  who  gave  judgement  in 
Stockdale  v.  Hansard  assert  this  in  the  strongest  terms.  That  case, 
indeed,  was  an  illustration  of  this  necessity.  The  Attorney-General, 
Sir  John  Campbell,  could  undoubtedly  have  succeeded  at  nisi  prius 
upon  the  facts  of  the  case,  without  raising  the  question  of  privilege 
upon  which  the  arguments  and  judgements  were  delivered.  But,  for 
reasons  perfectly  well  understood  at  the  time,  he  forced  Lord  Den- 
ham  (who  tried  the  cause)  to  give  the  ruling  which  he  was  deter- 
mined to  question.  It  is  perhaps  not  to  be  regretted  that  he  did  so, 
when  the  arguments  and  judgements  which  were  the  result  are 
remembered :  but  I  see  no  answer  to  the  statements  of  the  judges,  at 
pp.  193  and  243,  that,  when  a  question  is  raised  before  the  Court, 
the  Court  must  give  judgement  on  it  according  to  its  notions  of  the 
law,  and  not  according  to  a  resolution  of  either  House  of  Parliament. 
Cases  may  be  put,  cases  have  been  put,  in  which,  did  they  ever  arise, 
it  would  be  the  plain  duty  of  the  Court,  at  all  hazards  to  declare  a 
resolution  illegal  and  no  protection  to  those  who  acted  under  it. 
Such  cases  might  by  possibility  occasion  unseemly  conflicts  between 
the  Courts  and  the  Houses.  But,  while  I  do  not  deny  that  as  matter 
of  reasoning  such  things  might  happen,  it  is  consoling  to  reflect  that 
they  have  scarce  ever  happened  in  the  long  centuries  of  our  history, 
and  that  in  the  present  state  of  things  it  is  but  barely  possible  that 
they  should  ever  happen  again. 

Alongside,  however,  of  these  propositions,  for  the  soundness  of 
which  I  should  be  prepared  most  earnestly  to  contend,  there  is 
another  proposition  equally  true,  equally  well  established,  which 
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seems  to  me  decisive  of  the  case  before  us.  What  is  said  or  done 
within  the  walls  of  Parliament  cannot  be  inquired  into  in  a  court  of 
law.  On  this  point  all  the  judges  in  the  two  great  cases  which 
exhaust  the  learning  on  the  subject,  Burdett  v.  Abbot  and  Stockdale 
v.  Hansard ; — are  agreed,  and  are  emphatic.  The  jurisdiction  of  the 
Houses  over  their  own  members,  their  right  to  impose  discipline 
within  their  walls,  is  absolute  and  exclusive.  To  use  the  words  of 
Lord  Ellen  borough,  "They  would  sink  into  utter  contempt  and  in- 
efficiency without  it." 

Whether  in  all  cases  and  under  all  circumstances  the  Houses  are 
the  sole  judges  of  their  own  privileges,  in  the  sense  that  a  resolution 
of  either  House  on  the  subject  has  the  same  effect  for  a  court  of  law 
as  an  Act  of  Parliament,  is  a  question  which  it  is  not  now  necessary 
to  determine.  No  doubt,  to  allow  any  review  of  parliamentary 
privilege  by  a  court  of  law  may  lead,  has  led,  to  very  grave  complica- 
tions, and  might  in  many  supposable  cases  end  in  the  privileges  of 
the  Commons  being  determined  by  the  Lords.  But,  to  hold  the 
resolutions  of  either  House  absolutely  beyond  inquiry  in  a  court  of 
law  may  land  us  in  conclusions  not  free  from  grave  complications  too. 
It  is  enough  for  me  to  say  that  it  seems  to  me  that  in  theory  the 
question  is  extremely  hard  to  solve ;  in  practice  it  is  not  very  im- 
portant, and  at  any  rate  does  not  now  arise. 

On  the  question  that  does  arise,  if  cases  are  required  there  is  a 
remarkable  one  to  be  quoted  regarding  each  House, — the  case  of  the 
Earl  of  Shaftesbury,  in  which  the  Court  of  King's  Bench  altogether 
declined  jurisdiction  to  inquire  as  to  what  had  passed  in  the  House 
of  Lords ;  and  the  case  of  Sir  John  Eliot  and  his  fellows,  reported 
fully  at  the  end  of  Cro.  Car.  That  was  a  very  remarkable  case ;  for, 
no  doubt,  Sir  John  Eliot,  Mr.  Valentine,  and  Mr.  Hollis  had  held 
the  Speaker  in  the  chair  by  main  force,  to  prevent  his  adjourning  the 
House  before  a  motion  had  been  made.  They  were  sued  in  the 
King's  Bench :  they  pleaded  by  demurrer  to  the  jurisdiction  that 
the  offences  (if  any)  had  been  committed  in  Parliament,  and  ought  to 
be  there  examined  and  punished,  and  not  elsewhere.  The  demurrer 
was  overruled,  and  they  were  heavily  fined  and  imprisoned.  Sir 
John  Eliot  was  killed  by  the  rigours  of  his  imprisonment :  Mr. 
Valentine  died;  but  Mr.  Hollis  survived;  and  in  1668  the  judgement 
of  the  King's  Bench  was  reversed  by  the  House  of  Lords,  on  the 
ground  that  it  was  an  illegal  judgement  and  against  the  freedom  and 
privilege  of  Parliament.  These  cases  seem  direct  in  point ;  and  we 
could  not  give  judgement  for  the  plaintiff  in  this  action  without  over- 
ruling them. 
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I  need  not  discuss  at  any  length  the  fact  that  the  defendant  in  this 
case  is  the  Sergeant-at-arms.  The  Houses  of  Parliament  cannot  act 
by  themselves  in  a  body ;  they  must  act  by  officers ;  and  the  Sergeant- 
at-arms  is  the  legal  and  recognized  officer  of  the  House  of  Commons 
to  execute  its  orders.  I  entertain  no  doubt  that  the  House  had  a 
right  to  decide  on  the  subject-matter,  have  decided  it,  and  have 
ordered  their  officer  to  give  effect  to  their  decision.  He  is  protected 
by  their  decision.  They  have  ordered  him  to  do  what  they  have  a 
right  to  order,  and  he  has  obeyed  them. 

It  is  said  that  in  this  case  the  House  of  Commons  has  exceeded  its 
legal  powers,  because  it  has  resolved  that  the  plaintiff  shall  not  take 
an  oath  which  he  has  a  right  to  take,  and  the  threatened  force  is  force 
to  be  used  in  compelling  obedience  to  a  resolution  in  itself  illegal. 
But  there  is  nothing  before  me  upon  which  I  should  be  justified  in 
arriving  at  such  a  conclusion  in  point  of  fact.  Consistently  with  all 
the  statements  in  the  claim,  it  may  be  that  the  plaintiff  insisted  on 
taking  the  oath  in  a  manner  and  under  circumstances  which  the  House 
had  a  clear  right  to  object  to  or  prevent.  Sitting  in  this  seat  I  cannot 
know  one  way  or  the  other.  But,  even  if  the  fact  be  as  the  plaintiff 
contends,  it  is  not  a  matter  into  which  this  Court  can  examine.  If 
injustice  has  been  done,  it  is  injustice  for  which  the  courts  of  law 
afford  no  remedy.  On  this  point  I  agree  with  and  desire  to  adopt  the 
language  of  my  Brother  Stephen.  The  history  of  England,  and  the 
resolutions  of  the  House  of  Commons  itself,  shew  that  now  and  then 
injustice  has  been  done  by  the  House  to  individual  members  of  it. 
But  the  remedy,  if  remedy  it  be,  lies,  not  in  actions  in  the  courts  of 
law  (see  on  this  subject  the  observations  of  Lord  Ellenborough  and 
Bayley,  J.,  in  Burdett  v.  Abbot,  H  East,  150,  151,  and  160,  161), 
but  by  an  appeal  to  the  constituencies  whom  the  House  of  Commons 
represents. 

It  follows  that  this  action  is  against  principle  and  is  unsupported 
by  authority,  and  that  therefore  the  demurrer  must  be  allowed,  and 
that  there  must  be  judgement  for  the  defendant. 

Stephen,  J.  The  legal  question  which  this  statement  of  the  case 
appears  to  me  to  raise  for  our  decision  is  this : — Suppose  that  the 
House  of  Commons  forbids  one  of  its  members  to  do  that  which  an 
Act  of  Parliament  requires  him  to  do,  and  in  order  to  enforce  its 
prohibition,  directs  its  executive  officer  to  exclude  him  from  the 
House  by  force  if  necessary,  is  such  an  order  one  which  we  can 
declare  to  be  void  and  restrain  the  executive  officer  of  the  House 
from  carrying  out.  In  my  opinion  we  have  no  such  power.  I  think 
that  the  House  of  Commons  is  not  subject  to  the  control  of  Her 
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Majesty's  Courts  in  its  administration  of  that  part  of  the  statute-law 
which  has  relation  to  its  own  internal  proceedings,  and  that  the  use  of 
such  actual  force  as  may  be  necessary  to  carry  into  effect  such  a  resolu- 
tion as  the  one  before  us  is  justifiable. 

Many  authorities  might  be  cited  for  this  principle ;  but  I  will  quote 
two  only.  The  number  might  be  enlarged  with  ease  by  reference  to 
several  well-known  cases.  Blackstone  says  :  "  The  whole  of  the  law 
and  custom  of  Parliament  has  its  original  from  this  one  maxim, 
'  that  whatever  matter  arises  concerning  either  House  of  Parliament 
ought  to  be  examined,  discussed,  and  adjudged  in  that  House  to 
which  it  relates,  and  not  elsewhere.'"  This  principle  is  re-stated 
nearly  in  Blackstone's  words  by  each  of  the  judges  in  the  case  of 
Stockdale  v.  Hansard.  As  the  principal  result  of  that  case  is  to 
assert  in  the  strongest  way  the  right  of  the  Queen's  Bench  to  ascertain 
in  case  of  need  the  extent  of  the  privileges  of  the  House,  and  to 
deny  emphatically  that  the  Court  is  bound  by  a  resolution  of  the 
House  declaring  any  particular  matter  to  fall  within  their  privilege, 
these  declarations  are  of  the  highest  authority.  Lord  Denman  says : 
"Whatever  is  done  within  the  walls  of  either  assembly  must  pass 
without  question  in  any  other  place."  Littledale,  J.,  says:  "It  is 
said  the  House  of  Commons  is  the  sole  judge  of  its  own  privileges; 
and  so  I  admit  as  far  as  the  proceedings  in  the  House  and  some  other 
things  are  concerned."  Patteson,  J.,  says  :  "Beyond  all  dispute,  it  is 
necessary  that  the  proceedings  of  each  House  of  Parliament  should  be 
entirely  free  and  unshackled,  that  whatever  is  said  or  done  in  either 
House  should  not  be  liable  to  examination  elsewhere."  And  Cole- 
ridge, J.,  said :  "  That  the  House  should  have  exclusive  jurisdiction 
to  regulate  the  course  of  its  own  proceedings,  and  animadvert  upon 
any  conduct  there  in  violation  of  its  rules  or  derogation  from  its 
dignity  stands  upon  the  clearest  grounds  of  necessity." 

Apply  the  principle  thus  stated  to  the  present  case.  We  are  asked 
to  declare  an  order  of  the  House  of  Commons  to  be  void,  and  to 
prevent  its  execution  in  the  only  way  in  which  it  can  be  executed,  on 
the  ground  that  it  constitutes  an  infringement  of  the  Parliamentary 
Oaths  Act.  This  Act  requires  the  plaintiff  to  take  a  certain  oath. 
The  House  of  Commons  have  resolved  that  he  shall  not  be  permitted 
to  take  it.  Grant,  for  the  purposes  of  argument,  that  the  resolution 
of  the  House  and  the  Parliamentary  Oaths  Act  contradict  each  other ; 
how  can  we  interfere  without  violating  the  principle  just  referred  to? 
Surely  the  right  of  the  plaintiff  to  take  the  oath  in  question  is 
"a  matter  arising  concerning  the  House  of  Commons,"  to  use  the 
words  of  Blackstone.  The  resolution  to  exclude  him  from  the  House 
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is  a  thing  "  done  within  the  walls  of  the  House,"  to  use  Lord  Denman's 
words.  It  is  one  of  those  "  proceedings  in  the  House  of  which  the 
House  of  Commons  is  the  sole  judge,"  to  use  the  words  of  Littledale, 
J.  It  is  a  "proceeding  of  the  House  of  Commons  in  the  House," 
and  must  therefore  in  the  words  of  Patteson,  J.,  "be  entirely  free  and 
unshackled."  It  is  "  part  of  the  course  of  its  own  proceedings,"  to 
use  the  words  of  Coleridge,  J.,  and  is  therefore  "  subject  to  its  exclusive 
jurisdiction."  These  authorities  are  so  strong  and  simple  that  there 
may  be  some  risk  of  weakening  them  in  adding  to  them.  Neverthe- 
less, the  importance  of  the  case  may  excuse  some  further  exposition 
of  the  principle  on  which  it  seems  to  me  to  depend. 

A  resolution  of  the  House  permitting  Mr.  Bradlaugh  to  take  his 
seat  on  making  a  statutory  declaration  would  certainly  never  have 
been  interfered  with  by  this  Court.  If  we  had  been  moved  to  de- 
clare it  void  and  to  restrain  Mr.  Bradlaugh  from  taking  his  seat  until 
he  had  taken  the  oath,  we  should  undoubtedly  have  refused  to  do  so. 
On  the  other  hand,  if  the  House  had  resolved  ever  so  decidedly  that 
Mr.  Bradlaugh  was  entitled  to  make  the  statutory  declaration  instead 
of  taking  the  oath,  and  had  attempted  by  resolution  or  otherwise  to 
protect  him  against  an  action  for  penalties,  it  would  have  been  our 
duty  to  disregard  such  resolutions,  and,  if  an  action  for  penalties 
were  brought,  to  hear  and  determine  it  according  to  our  own  in- 
terpretation of  the  statute.  Suppose,  again,  that  the  House  had 
taken  the  view  of  the  statute  ultimately  arrived  at  by  this  Court, 
that  it  did  not  enable  Mr.  Bradlaugh  to  make  the  statutory  promise, 
we  should  certainly  not  have  entertained  an  application  to  declare 
their  resolution  to  be  void.  We  should  have  said  that,  for  the  pur- 
pose of  determining  on  a  right  to  be  exercised  within  the  House 
itself,  and  in  particular  the  right  of  sitting  and  voting,  the  House  and 
the  House  only  could  interpret  the  statute ;  but  that,  as  regarded 
rights  to  be  exercised  out  of  and  independently  of  the  House,  such 
as  the  right  of  suing  for  a  penalty  for  having  sat  and  voted,  the 
statute  must  be  interpreted  by  this  Court  independently  of  the 
House. 

This  view  of  the  subject  is  perhaps  most  simply  and  completely 
illustrated  by  the  4th  section ;  but  it  seems  to  me  to  apply  equally 
well  to  the  3rd,  and  I  therefore  think  that  we  ought  not  to  make  the 
declaration  asked  for.  I  may  observe,  in  conclusion,  that,  apart  from 
these  considerations,  I  should  in  any  case  whatever  feel  a  reluctance 
almost  invincible  to  declaring  a  resolution  of  the  House  of  Commons 
to  be  beyond  the  powers  of  the  House,  and  to  be  void.  Such  a 
declaration  would  in  almost  every  imaginable  case  be  unnecessary 
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and  disrespectful.  I  will  not  say  that  extraordinary  circumstances 
might  not  require  it,  because  it  is  impossible  to  foresee  every  event 
which  may  happen.  It  is  enough  to  say  that  the  circumstances  which 
would  justify  such  a  declaration  must  be  extraordinary  indeed,  and 
that,  even  if  relief  had  to  be  given  in  this  case,  I  should  think  it 
sufficient  to  restrain  the  Sergeant-at-arms  from  acting  on  the  order  of 
the  House.  I  do  not  dwell  upon  this,  however,  as  I  wish  to  put  my 
judgement  on  the  plain  and  broad  ground  already  stated.  .  .  . 

Before  leaving  this  part  of  the  subject,  I  may  observe  that  in  my 
judgement  the  case  before  us  differs  widely  from  a  possible  case  sug- 
gested in  argument  in  Burdett  v.  Abbot,  as  to  the  effect  of  an  order 
by  the  House  of  Commons  to  put  a  member  to  death  or  to  inflict 
upon  him  bodily  harm.  Of  such  a  case  it  is  enough  to  say,  as  Lord 
Ellenborough  said,  that  it  will  be  time  to  decide  it  when  it  arises. 
The  only  force  which  comes  in  question  in  this  case  is,  such  force  as 
any  private  man  might  employ  to  prevent  a  trespass  on  his  own  land. 
I  know  of  no  authority  for  the  proposition  that  an  ordinary  crime 
committed  in  the  House  of  Commons  would  be  withdrawn  from  the 
ordinary  course  of  criminal  justice.  One  of  the  leading  authorities 
on  the  privilege  of  parliament  contains  matter  on  the  point  which 
shews  how  careful  parliament  has  been  to  avoid  even  the  appearance 
of  countenancing  such  a  doctrine.  This  is  the  case  of  Sir  John 
Eliot,  Denzil  Hollis,  and  Others,  of  which  a  complete  history  is  given 
in  3  Howell's  State  Trials,  pp.  294-336.  In  this  case  the  defendants 
were  convicted  in  1629  on  an  information  before  the  Court  of  King's 
Bench  for  seditious  speeches  in  parliament  and  also  for  an  assault  on 
the  Speaker  in  the  chair.  They  pleaded  to  the  jurisdiction  that  these 
matters  should  be  inquired  into  in  Parliament  and  not  elsewhere; 
and  their  plea  was  overruled.  In  1666  this  judgement  was  reversed 
upon  writ  of  error ;  one  error  assigned  being  that  the  speaking  of  the 
seditious  words  and  the  assault  on  the  Speaker  were  made  the  subject 
of  one  judgement;  whereas  the  seditious  speech,  if  made  in  parlia- 
ment, could  not  be  inquired  into  out  of  parliament,  even  if  the  assault 
upon  the  Speaker  could  be  tried  in  the  Court  of  King's  Bench : 
hence  there  should  have  been  two  separate  judgements.  This  case  is 
the  great  leading  authority,  memorable  on  many  grounds,  for  the 
proposition  that  nothing  said  in  parliament  by  a  member  as  such,  can 
be  treated  as  an  offence  by  the  ordinary  Courts.  .  .  .  But  the  House 
of  Lords  carefully  avoided  deciding  the  question  whether  the  Court 
of  King's  Bench  could  try  a  member  for  an  assault  on  the  Speaker  in 
the  House. 

The  plaintiff  argued  his  own  case  before  us  at  length.     It  is  due  to 
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him  to  state  the  reasons  why  his  arguments  do  not  convince  me.  He 
referred  to  a  great  number  of  authorities ;  but  his  argument  was  in 
substance  short  and  simple.  He  said  that  the  resolution  of  the  House 
of  Commons  was  illegal,  as  the  House  had  no  power  to  alter  the  law 
of  the  land  by  resolution ;  and,  admitting  that  the  House  has  power 
to  regulate  its  own  procedure,  he  contended  that  in  preventing  him 
from  taking  his  seat,  the  House  went  beyond  matter  of  internal 
regulation  and  procedure,  as  they  deprived  both  him  and  the  electors 
of  Northampton  of  a  right  recognized  by  law,  which  ought  to  be 
protected  by  the  law;  and  so  inflicted  upon  him  and  them  wrongs 
which  would  be  without  a  remedy  if  we  failed  to  apply  one.  I 
think  that  each  part  of  this  argument  requires  a  plain,  direct  answer. 
It  is  certainly  true  that  a  resolution  of  the  House  of  Commons 
cannot  alter  the  law.  If  it  were  ever  necessary  to  do  so,  this  Court 
would  assert  this  doctrine  to  the  full  extent  to  which  it  was  asserted 
in  Stockdale  v.  Hansard.  The  statement  that  the  resolution  of  the 
House  of  Commons  was  illegal  must,  I  think,  be  assumed  to  be  true, 
for  the  purposes  of  the  present  case.  The  demurrer  for  those  purposes 
admits  it.  We  decide  nothing  unless  we  decide  that,  even  if  it  is 
illegal  in  the  sense  of  being  opposed  to  the  Parliamentary  Oaths  Act, 
•  it  does  not  entitle  the  plaintiff  to  the  relief  sought.  This  admission, 
however,  must  be  regarded  as  being  made  for  the  purposes  of  argument 
only.  It  would,  as  I  have  already  said,  be  wrong  for  us  to  suggest  or 
assume  that  the  House  acted  otherwise  than  in  accordance  with  its 
own  view  of  the  law ;  and,  as  we  know  not  what  that  view  is,  nor  by 
what  arguments  it  is  supported,  we  can  give  no  opinion  upon  it.  I  do 
not  say  that  the  resolution  of  the  House  is  the  judgement  of  a  Court 
not  subject  to  our  revision ;  but  it  has  much  in  common  with  such  a 
judgement.  The  House  of  Commons  is  not  a  Court  of  Justice ;  but 
the  effect  of  its  privilege  to  regulate  its  own  internal  concerns  practi- 
cally invests  it  with  a  judicial  character  when  it  has  to  apply  to  par- 
ticular cases  the  provisions  of  Acts  of  Parliament.  We  must  presume 
that  it  discharges  this  function  properly  and  with  due  regard  to  the 
laws,  in  the  making  of  which  it  has  so  great  a  share.  If  its  determina- 
tion is  not  in  accordance  with  law,  this  resembles  the  case  of  an  error 
by  a  judge  whose  decision  is  not  subject  to  appeal.  There  is  nothing 
startling  in  the  recognition  of  the  fact  that  such  an  error  is  possible. 
If,  for  instance,  a  jury  in  a  criminal  case  give  a  perverse  verdict,  the 
law  has  provided  no  remedy.  The  maxim  that  there  is  no  wrong 
without  a  remedy  does  not  mean,  as  it  is  sometimes  supposed,  that 
there  is  a  legal  remedy  for  every  moral  or  political  wrong.  If  this 
were  its  meaning,  it  would  be  manifestly  untrue.  There  is  no  legal 
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remedy  for  the  breach  of  a  solemn  promise  not  under  seal  and  made 
without  consideration ;  nor  for  many  kinds  of  verbal  slander,  though 
each  may  involve  utter  ruin ;  nor  for  oppressive  legislation,  though  it 
may  reduce  men  practically  to  slavery ;  nor  for  the  worst  damage  to 
person  and  property  inflicted  by  the  most  unjust  and  cruel  war.  The 
maxim  means  only  that  legal  wrong  and  legal  remedy  are  correlative 
terms;  and  it  would  be  more  intelligibly  and  correctly  stated,  if  it 
were  reversed,  so  as  to  stand,  "  Where  there  is  no  legal  remedy  there 
is  no  legal  wrong." 

The  assertion  that  the  resolution  of  the  House  goes  beyond  matter 
of  procedure,  and  that  it  does  in  effect  deprive  both  Mr.  Bradlaugh 
himself  and  his  constituents  of  legal  rights  of  great  value,  is  un- 
doubtedly true  if  the  word  "  procedure  "  is  construed  in  the  sense  in 
which  we  speak  of  civil  procedure  and  criminal  procedure,  by  way  of 
opposition  to  the  substantive  law  which  systems  of  procedure  apply 
to  particular  cases.  No  doubt,  the  right  of  the  burgesses  of  Northamp- 
ton to  be  represented  in  parliament,  and  the  right  of  their  duly  elected 
representative  to  sit  and  vote  in  parliament  and  to  enjoy  the  other 
rights  incidental  to  his  position  upon  the  terms  provided  by  law  are  in 
the  most  emphatic  sense  legal  rights  of  the  highest  importance,  and 
in  the  strictest  sense  of  the  words.  Some  of  these  rights  are  to  be 
exercised  out  of  Parliament,  others  within  the  walls  of  the  House  of 
Commons.  Those  which  are  to  be  exercised  out  of  Parliament  are 
under  the  protection  of  this  Court,  which,  as  has  been  shown  in  many 
cases,  will  apply  proper  remedies  if  they  are  in  any  way  invaded,  and 
will  in  so  doing  be  bound,  not  by  resolutions  of  either  House  of 
Parliament,  but  by  its  own  judgement  as  to  the  law  of  the  land,  of 
which  the  privileges  of  Parliament  form  a  part.  Others  must  be 
exercised,  if  at  all,  within  the  walls  of  the  House  of  Commons ;  and 
it  seems  to  me  that,  from  the  nature  of  the  case,  such  rights  must  be 
dependent  upon  the  resolution  of  the  House.  In  my  opinion  the 
House  stands  with  relation  to  such  rights,  in  precisely  the  same 
relation  as  we  the  judges  of  this  Court  stand  in  to  the  laws  which 
regulate  the  rights  of  which  we  are  the  guardians,  and  to  the  judge- 
ments which  apply  them  to  particular  cases ;  that  is  to  say,  they  are 
bound  by  the  most  solemn  obligations  which  can  bind  men  to  any 
course  of  conduct  whatever,  to  guide  their  conduct  by  the  law  as 
they  understand  it.  If  they  understand  it,  or  (I  apologize  for  the 
supposition)  wilfully  disregard  it,  they  resemble  mistaken  or  unjust 
judges ;  but  in  either  case  there  is  in  my  judgement  no  appeal  from 
their  decision.  The  law  of  the  land  gives  no  such  appeal ;  no  pre- 
cedent has  been  or  can  be  produced  in  which  any  Court  has  ever 
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interfered  with  the  internal  affairs  of  either  House  of  Parliament, 
though  the  cases  are  no  doubt  numerous  in  which  the  Courts  have 
declared  the  limits  of  their  powers  outside  of  their  respective  Houses. 
This  is  enough  to  justify  the  conclusion  at  which  I  arrive. 

We  ought  not  to  try  to  make  new  laws,  under  the  pretence  of 
declaring  the  existing  law.  But  I  must  add  that  this  is  not  a  case  in 
which  I  at  least  feel  tempted  to  do  so.  It  seems  to  me  that,  if  we 
were  to  attempt  to  erect  ourselves  into  a  Court  of  Appeal  from  the 
House  of  Commons,  we  should  consult  neither  the  public  interest,  nor 
the  interests  of  parliament  and  the  constitution,  nor  our  own  dignity. 
We  should  provoke  a  conflict  between  the  House  of  Commons  and 
this  Court,  which  in  itself  would  be  a  great  evil ;  and  even  upon  the 
most  improbable  supposition  of  their  acquiescence  in  our  adverse 
decision;  an  appeal  would  lie  from  that  decision  to  the  Court  of 
Appeal,  and  thence  to  the  House  of  Lords,  which  would  thus 
become  the  judge  in  the  last  result  of  the  powers  and  privileges  of 
the  House  of  Commons. 

For  these  reasons  I  am  of  opinion  that  there  must  be  judgement  for 
the  defendant. 

(L.R.  12  Q.B.D.  273  et  seq.) 
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I.  IMPEACHMENTS 


ARTICLES  OP  TREASON  EXHIBITED  IN  PARLIAMENT  AGAINST  EDWARD 
EARL  OF  CLARENDON. 

I.  That  the  earl  of  Clarendon  hath  designed  a  standing  army  to  be 
raised,  and  to  govern  the  kingdom  thereby  ;  advising  the  king  to  dissolve 
the  present  parliament ;  to  lay  aside  all  thoughts  of  parliaments  for  the 
future ;  to  govern  by  military  power,  and  to  maintain  the  same  by  free 
quarter  and  contribution. 

II.  That  he  hath,  in  hearing  of  many  of  his  majesty's  subjects  falsely 
and  seditiously  said,  the  king  was  in  his  heart  a  Papist,  Popishly  affected, 
or  words  to  that  effect. 

III.  That  he  hath  received  great  sums  of  money  for  passing  the  Canary 
Patent,  and  other  illegal  patents  ;  and  granting  several  injunctions  to  stop 
proceedings  at  law  against  them  and  other  illegal    Patents   formerly 
granted. 

IV.  That  he  hath  advised  and  procured  divers  of  his  majesty's  subjects 
to  be  imprisoned  against  law,  in  remote  islands,  garrisons,  and  other  places 
thereby  to  prevent  them  from  the  benefit  of  the  law ;  and  to  introduce 
precedents  for  imprisoning  of  other  of  his  majesty's  subjects  in  like 
manner. 

V.  That  he  hath  corruptly  sold  several  offices,  contrary  to  law. 

VI.  That  he  hath  procured  his  majesty's  customs  to  be  farmed  at  under 
rates,  knowing  the  same  ;  and  great  pretended  debts  to  be  paid  by  his 
majesty,  to  the  payment  whereof  his  majesty  was  not  in  strictness  bound. 
And  hath  received  great  sums  of  money  for  procuring  the  same. 

VII.  That  he  hath  received  great  sums  of  money  from  the  company  of 
intners,  or  some  of  them,  or  their  agents,  for  enhancing  the  prices  of 
ine,  and  for  freeing  them  from  the  payment  of  legal  penalties  which 

they  had  incurred. 

VIII.  That  he  hath  in  a  short  time  gained  to  himself  a  far  greater 
estate  than  can  be  imagined  to  be  lawfully  gained  in  so  short  a  time  :  And 
contrary  to  his  oath,  hath  procured  several  grants  under  the  great  seal  from 
his  majesty,  to  himself  and  relations,  of  several  of  his  majesty's  lands, 
hereditaments,  and  leases,  to  the  dis-profit  of  his  majesty. 

2  E 
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IX.  That  he  introduced  an  arbitrary  government  in  his  majesty's  foreign 
plantations ;  and   hath   caused   such  as   complained   thereof,  before  his 
majesty  and  council,  to  be  long  imprisoned  for  so  doing. 

X.  That  he  did  reject  and  frustrate  a  proposal  and  undertaking,  ap- 
proved by  his  majesty,  for  the  preservation  of  Nevis  and  St.  Christopher's, 
and  reducing  the  French  plantations  to  his  majesty's  obedience,  after  the 
commissions  were  drawn  for  that  purpose  ;  which  was  the  occasion  of  such 
great  losses  and  damages  in  those  parts. 

XI.  That  he  advised  and  effected  the  sale  of  Dunkirk  to  the  French 
king,  being  part  of  his  majesty's  dominions,  together  with  the  ammuni- 
tion, artillery,  and  all  sorts  of  stores  there,  and  for  no  greater  value  than 
the  said  ammunition,  artillery,  and  stores  were  worth. 

XII.  That  the  said  earl  did  unduly  cause  his  majesty's  letters  patent 
under  the  Great  Seal  of  England  (to  one  Dr.  Crowther)  to  be  altered,  and 
the  inrollment  thereof  to  be  unduly  razed. 

XIII.  That  he  hath,  in  an  arbitrary  way,  examined  and  drawn  into 
question  divers  of  his  majesty's  subjects  concerning  their  lands,  tenements, 
goods  and  chattels,  and  properties ;  determined  thereof  at  the  council- 
table,  and  stopped  proceedings  at  law  ;  and  threatened  some  that  pleaded 
the  Statute  of  17  Car.  1. 

XIV.  That  he  had  caused  Quo  Warrantos  to  be  issued  out  against  most 
of  the  corporations  of  England  by  act  of  parliament,  to  the  intent  he 
might    receive   great   sums   of   money  from   them   for  renewing  their 
charters  ;  which  when  they  complied  withal,  he  caused  the  said  Quo 
Warrantos  to  be  discharged,  and  prosecution  thereon  to  cease. 

XV.  That  he  procured  the  bills  of  settlement  for  Ireland,  and  received 
great  sums  of  money  for  the  same  in  a  most  corrupt  and  unlawful  manner. 

XVI.  That  he  hath  deluded  his  majesty  and  the  nation,  in  all  foreign 
treaties  and  negotiations  relating  to  the  late  war. 

XVII.  That  he  was  a  principal  author  of  that  fatal  counsel  of  dividing 
the  fleet,  about  June  1666. 

(S.T.  vi.  397.) 


B. 

ARTICLES  OF  IMPEACHMENT  OF  HIGH  TREASON,  AND  OTHER  HIGH 
CRIMES  AND  MISDEMEANOURS,  AND  OFFENCES,  AGAINST  THOMAS 
EARL  OF  DANBY,  LORD  HIGH  TREASURER  OF  ENGLAND. 

I.  That  he  hath  traitorously  encroached  to  himself  Regal  Power,  by 
treating  of  Matters  of  Peace  and  War  with  Foreign  Princes  and  Ambassa- 
dors, and  giving  Instructions  to  his  Majesty's  Ambassadors  abroad,  without 
communicating  the  same  to  the  Secretaries  of  State,  and  the  rest  of  his 
Majesty's  Council ;  and  against  the  express  Declaration  of  his  Majesty  and 
his  Parliament ;  thereby  intending  to  defeat  and  overthrow  the  Provisions 
which  had  been  deliberately  made  by  his  Majesty  and  his  Parliament  for 
the  Safety  and  Preservation  of  his  Majesty's  Kingdoms  and  Dominions. 
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II.  That  he  hath  traitorously  endeavoured  to  subvert  the  ancient  and 
well  established  Form  of  Government  in  this  Kingdom ;  and  instead 
thereof  to  introduce  an  arbitrary  and  tyrannical  Way  of  Government. 
And  the  better  to  effect  this  his  Purpose,  he  did  design  the  raising  of  an 
Army,  upon  Pretence  of  a  War  against  the  French  King ;  and  then  to 
continue  the  same  as  a  Standing  Army  within  this  Kingdom :  And  an 
Army  being  so  raised,  and  no  War  ensuing,  an  Act  of  Parliament  having 
passed  to  pay  off  and  disband  the  same,  and  a  great  Sum  of  Money  being 
granted  for  that  End,  he  did  continue  this  Army  contrary  to  the  said  Act, 
and  misemployed  the  said  Money,  given  for  disbanding,  to  the  continuance 
thereof ;  and  issued  out  of  his  Majesty's  Revenue  divers  great  Sums  of 
Money  for  the  said  Purpose  ;  and  wilfully  neglected  to  take  Security  from 
the  Paymaster  of  the  Army,  as  the  said  Act  required  ;  whereby  the  said 
Law  is  eluded,  and  the  Army  is  yet  continued  to  the  great  Danger  and  un- 
necessary Charge  of  his  Majesty  and  the  whole  Kingdom. 

III.  That  he,  traitorously  intending  and  designing  to  alienate  the  Hearts 
and  Affections  of  his  Majesty's  good  Subjects  from  his  Royal  Person  and 
Government,  and  to  hinder  the  Meeting  of  Parliaments,  and  to  deprive  his 
Sacred  Majesty  of  their  safe  and  wholesome  Councils,  and  thereby  to  alter 
the  Constitution  of  the  Government  of  this  Kingdom,  did  propose  and 
negotiate  a  Peace  for  the  French  King,  upon  Terms  disadvantageous  to  the 
Interests  of  his  Majesty  and  his  Kingdoms  :  For  the  Doing  whereof  he  did 
endeavour  to  procure  a  great  Sum  of  Money  from  the  French  King,  for 
Enabling  of  him  to  carry  on  and  maintain  his  said  traitorous  Designs  and 
Purposes,  to  the  Hazard  of  his  Majesty's  Person  and  Government. 

IV.  That  he  is  popishly  affected  ;  and  hath  traitorously  concealed,  after 
he  had  Notice,  the  late  horrid  and  bloody  Plot  and  Conspiracy  contrived 
by  the  Papists,  against  his  Majesty's  Person  and  Government,  and  hath 
suppressed  the  Evidence,  and  reproachfully  discountenanced  the  King's 
Witnesses  in  the  Discovery  of  it,  in  Favour  of  Popery ;   immediately 
tending  to  the  Destruction  of  the  King's  Sacred  Person,  and  the  Subversion 
of  the  Protestant  Religion. 

V.  That  he  hath  wasted  the  King's  Treasure,  by  issuing  out  of  his 
Majesty's  Exchequer,  and  several  Branches  of  his  Revenue,  for  unnecessary 
Pensions  and  secret  Services,  to  the  Value  of  Two  hundred  Thirty-one 
thousand  Six  hundred  and  Two  Pounds,  within  Two  Years  :  And  that  he 
hath  wholly  diverted,  out  of  the  known  Method  and  Government  of  the 
Exchequer,  One  whole  Branch  of  his  Majesty's  Revenue  to  private  Uses, 
without  any  Account  to  be  made  of  it  to  his  Majesty  in  the  Exchequer, 
contrary  to  the  Express  Act  of  Parliament  which  granted  the  same  :  And 
he  hath  removed  Two  of  his  Majesty's  Commissioners  of  that  Part  of  the 
Revenue,  for  refusing  to  consent  to  such  his  unwarrantable  Actings  therein, 
and  to  advance  Money  upon  that  Branch  of  the  Revenue,  for  private  Uses. 

VI.  That  he  hath  by  indirect  Means  procured  from  his  Majesty  for 
himself,  divers  considerable  Gifts  and  Grants  of  Inheritance  of  the  ancient 
Revenue  of  the  Crown,  even  contrary  to  Acts  of  Parliament. 

(C.J.  ix.  561.) 
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RESOLUTION  OF  THE  COMMONS,  MAY  5,  1679. 

Resolved,  Nemine  Contradicente,  That  it  is  the  opinion  of  this  House, 
That  the  Pardon  pleaded  by  the  Earl  of  Danby  is  illegal  and  void  ;  and 
ought  not  to  be  allowed  in  Bar  of  the  Impeachment  of  the  Commons  of 
England. 

Resolved,  Nemine  Contradicente,  That  the  whole  House  will  go  up  to  the 
Lords  Bar,  and  demand  their  Judgment  against  the  Earl  of  Danby ;  for 
that  the  Pardon  by  him  pleaded  is  illegal  and  invalid  ;  and  ought  not  to 
bar  or  preclude  the  Commons  from  having  Justice  upon  their  Impeach- 
ment .  .  . 

(The  form  of  words  drawn  up  by  the  Committee  and  adopted  by  the 
House.) 

My  Lords, 

The  Knights,  Citizens,  and  Burgesses,  in  Parliament  assembled,  are 
come  up  to  demand  Judgment  in  their  own  Names,  and  the  Names  of  all 
the  Commons  of  England,  against  Thomas,  Earl  of  Danby,  who  stands 
impeached  by  them  before  Your  Lordships  of  High  Treason,  and  divers 
High  Crimes  and  Misdemeanors,  to  which  he  has  pleaded  a  Pardon  :  which 
Pardon  the  Commons  conceive  to  be  illegal  and  void  ;  and  therefore  they 
do  demand  Judgment  of  Your  Lordships  accordingly.  [See  p.  91.] 

(C.J.  ix.  612.) 

C. 

RESOLUTIONS  OP  THE  COMMONS  IN  THE  CASE  OF  FITZHARRIS,  1681. 

The  House  being  informed,  That  the  Lords  had  refused  to  proceed  upon 
the  Impeachment  of  the  Commons  against  Edward  Fitzharris;  and  had 
directed  That  he  should  be  proceeded  against  at  the  Common  Law  ; 

And  a  Debate  arising  in  the  House  thereupon  : 

Resolved,  That  it  is  the  Undoubted  Right  of  the  Commons  in  Parliament 
assembled,  to  impeach,  before  the  Lords  in  Parliament,  any  Peer  or 
Commoner  for  Treason,  or  any  other  Crime  or  Misdemeanor ;  And  that 
the  Refusal  of  the  Lords  to  proceed  in  Parliament  upon  such  Impeach- 
ment is  a  Denial  of  Justice,  and  a  Violation  of  the  Constitution  of  Parlia- 
ments. 

Resolved,  That  in  the  Case  of  Edward  Fitzliarris,  who,  by  the  Commons, 
had  been  impeached  for  High  Treason  before  the  Lords,  with  a  Declara- 
tion, that  in  convenient  time  they  would  bring  up  the  Articles  against 
him  ;  for  the  Lords  to  resolve,  That  the  said  Edward  Fitzharris  should  be 
proceeded  with  according  to  the  Course  of  Common  Law,  and  not  by  way 
of  Impeachment  in  Parliament,  at  this  time  ;  is  a  Denial  of  Justice,  and 
a  Violation  of  the  Constitution  of  Parliaments,  and  an  Obstruction  to  the 
further  Discovery  of  the  Popish  Plot,  and  of  great  Danger  to  his  Majesty's 
Person,  and  the  Protestant  Religion. 
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Resolved,  That  for  any  inferior  Court  to  proceed  against  Edward  Fitz- 
harris,  or  any  other  person,  lying  under  an  Impeachment  in  Parliament 
for  the  same  Crimes  for  which  he  or  they  stand  impeached,  is  a  high 
Breach  of  the  Privilege  of  Parliament. 

(C.J.,  March  26,  1681.) 

(NOTE. — Edward  Fitzharris,  a  Commoner,  had  been  impeached  by  the 
Commons  ;  but  the  Lords  had  voted  he  should  be  proceeded  against  at 
Common  Law.  On  the  importance  of  the  Constitutional  question  involved 
see  Hallam,  C.H.  ii.  447  ;  Hatsell,  Precedents,  iv.  54 ;  S.T.  viii.  236  ;  and 
for  precedents,  Stubbs,  C.H.  ii.  593,  iii.  273  ;  Pike,  H.L.  209-234.) 


II.  TAXATION   AND   SUPPLY 

1. 

THE  LORDS  RESOLUTION. 

The  Question  was  put,  "  Whether  it  shall  be  ordered  and  declared,  That 
the  annexing  any  Clause  or  Clauses  to  a  Bill  of  Aid  or  Supply,  the  Matter 
of  which  is  foreign  to,  and  different  from,  the  Matter  of  the  said  Bill  of 
Aid  or  Supply,  is  Unparliamentary,  and  tends  to  the  Destruction  of  the 
Constitution  of  this  Government  1 " 

It  was  resolved  in  the  Affirmative. 

It  is  Ordered  and  Declared,  by  the  Lords  Spiritual  and  Temporal  in 
Parliament  assembled,  That  the  annexing  any  Clause  or  Clauses  to  a  Bill 
of  Aid  or  Supply,  the  Matter  of  which  is  foreign  to,  and  different  from, 
the  Matter  of  the  said  Bill  of  Aid  or  Supply,  is  Unparliamentary,  and 
tends  to  the  Destruction  of  the  Government. 

It  is  Ordered,  by  the  Lords  Spiritual  and  Temporal  in  Parliament 
assembled,  That  this  Order  and  Declaration  be  added  to  the  Roll  of  Stand- 
ing Orders. 

(L.J.  xvii.  135.) 

2. 

A.  RESOLUTION  OF  THE  COMMONS  OF  1661. 

And  the  House  observing,  that  the  said  Bill  (a  Passing  Bill)  was  to 
alter  the  course  of  Law  in  Part,  and  to  lay  a  Charge  upon  the  People ; 
and  conceiving  that  it  is  a  privilege  inherent  to  this  House,  that  Bills  of 
that  Nature  ought  to  be  first  considered  here  ; 

Ordered,  That  the  said  Bill  be  laid  aside ;  And  that  the  Lords  be 
acquainted  therewith,  and  with  the  reasons  inducing  this  House  there- 
unto ;  and  the  Lords  are  to  be  desired,  for  that  Cause,  not  to  suffer  any 
Mention  of  the  said  Bill  to  remain  in  the  Journals  of  their  House.  .  .  . 

(C.J.  viii.  311.) 
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B.  THE  RESOLUTION  OF  THE  COMMONS,  1671. 

The  House  then  proceeded  to  the  Reading  the  Amendments  and 
Clauses,  sent  from  the  Lords  to  the  Bill  for  an  Imposition  xipon  foreign 
Commodities  :  Which  were  once  read  : 

And  the  first  Amendments,  sent  from  the  Lords,  being  for  changing  the 
proportion  of  the  Impositions  on  white  Sugars  from  One  Penny  per  Pound, 
to  Halfpenny  half  Farthing,  was  read  the  second  Time  ;  and  debated. 

Resolved,  etc.  Nemine  contradicente,  That,  in  all  Aids  given  to  the 
King,  by  the  Commons,  the  Rate  or  Tax  ought  not  to  be  altered  by  the 
Lords. 

(C.J.  ix.  235.) 

C.  RESOLUTION  OP  THE  COMMONS,  1678. 

Mr.  Solicitor  General  reports  from  the  Committee  to  whom  it  was, 
amongst  other  things  referred,  to  prepare  and  draw  up  a  State  of  Rights 
of  the  Commons,  in  Granting  of  Money,  a  Vote  agreed  by  the  Committee  : 
Which  he  read  at  his  Place,  and  afterwards  delivered  the  same  in  at  the 
Clerk's  Table  :  Where  the  same  was  read ;  and,  upon  the  Question,  agreed ; 
and  is  as  followeth  ;  viz. 

Resolved,  etc.  That  all  Aids  and  Supplies,  and  Aids  to  his  Majesty  in 
Parliament,  are  the  sole  Gift  of  the  Commons :  And  that  it  is  the  un- 
doubted and  sole  right  of  the  Commons,  to  direct,  limit,  and  appoint,  in 
such  Bills,  the  Ends,  Purposes,  Considerations,  Conditions,  Limitations, 
and  Qualifications  of  such  Grants ;  which  ought  not  to  be  changed,  or 
altered  by  the  House  of  Lords. 

(C.J.  ix.  509.) 

D.  RESOLUTIONS  OF  THE  COMMONS  OF  1860. 

(1)  That  the  right  of  granting  Aids  and  Supplies  to  the  Crown  is  in  the 
Commons  alone,  as  an  essential  part  of  their  Constitution  ;  and  the  limita- 
tion of  all  such  Grants,  as  to  matter,  manner,  measure,  and  time,  is  only 
in  them. 

(2)  That,  although  the  Lords  have  exercised  the  power  of  rejecting  Bills 
of  several  descriptions  relating  to  Taxation  by  negativing  the  whole,  yet 
the  exercise  of  that  power  by  them  has  not  been  frequent,  and  is  justly  re- 
garded by  this  House  with  peculiar  jealousy,  as  affecting  the  right  of  the 
Commons  to  grant  the  Supplies  and  to  provide  the  Ways  and  Means  for 
the  Services  of  the  year. 

(3)  That,  to  guard  for  the  future  against  an  undue  exercise  of  that  power 
by  the  Lords,  and  to  secure  to  the  Commons  their  rightful  control  over 
Taxation  and  Supply,  this  House  has  in  its  own  hands  the  power  so  to  im- 
pose and  remit  Taxes,  and  to  frame  Bills  of  Supply,  that  the  right  of  the 
Commons  as  to  the  matter,  manner,  measure  and  time  may  be  maintained 
inviolate. 

(Hansard,  P.D.,  Third  Series,  clix.  1384-1606.) 
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3. 

STANDING  ORDERS  OF  THE  COMMONS. 

57.  [llth  June,  1713  ;  25th  June,  1852  ;  20th  March,  1866.]    That  this 
House  will  receive  no  petition  for  any  sum  relating  to  public  service,  or 
proceed  upon  any  motion  for  a  grant  or  charge  upon  the  public  revenue, 
whether  payable  out  of  the  Consolidated  Fund  or  out  of  moneys  to  be 
provided  by  Parliament,  unless  recommended  from  the  Crown. 

58.  [29  March,  1707.]    That  this  House  will  not  proceed  upon  any 
petition,  motion,  or  Bill,  for  granting  any  money,  or  for  releasing  or  com- 
pounding any  sum  of  money  owing  to  the  Crown,  but  in  a  Committee  of 
the  whole  house. 

60.  [22nd  February,  1821.]    That  this  House  will  not  proceed  upon  any 
motion  for  an  address  to  the  Crown,  praying  that  any  money  may  be 
issued,  or  that  any  expense  may  be  incurred,  but  in  a  Committee  of  the 
whole  house. 

61.  [21st  July,  1856.]    That  this  House  will  not  receive  any  petition,  or 
proceed  upon  any  motion  for  a  charge  upon  the  revenues  of  India,  but 
what  is  recommended  by  the  Crown. 

62.  [20th  March,  1866.]    That  if  any  motion  be  made  in  the  House  for 
any  aid,  grant  or  charge  upon  the  public  revenue,  whether  payable  out  of 
the  Consolidated  Fund,  or  out  of  moneys  to  be  provided  by  Parliament, 
or  for  any  charge  upon  the  people,  the  consideration  and  debate  thereof 
shall  not  be  presently  entered  upon,  but  shall  be  adjourned  till  such 
further  days  as  the  House  shall  think  fit  to  appoint,  and  then  it  shall  be 
referred  to  a  Committee  of  the  whole  House  before  any  resolution,  or  vote 
of  the  House  do  pass  therein. 

(See  Hallam,  passim;  Porritt,  U.H.C.  i.  545-564;  Anson,  L.C.  i.  252, 
ii.  303  ;  Pike,  H.L.  334-344.) 


III.    THE  EXCLUSION  BILL,   1680. 

Whereas  James  Duke  of  York  is  notoriously  known  to  have  been  per- 
verted from  the  Protestant  to  the  Popish  Religion,  whereby  not  only 
great  encouragement  hath  been  given  to  the  Popish  party  to  enter  into  and 
carry  on  most  devilish  and  horrid  plots  and  conspiracies  for  the  destruction 
of  His  Majesty's  sacred  person  and  government,  and  for  the  extirpation  of 
the  true  Protestant  Religion,  but  also,  if  the  said  Duke  should  succeed  to 
the  Imperial  Crown  of  this  Realm,  nothing  is  more  manifest  than  that  a 
total  change  of  Religion  within  these  kingdoms  would  ensue ;  For  the 
prevention  whereof,  Be  it  therefore  enacted  .  .  .  That  the  said  James, 
Duke  of  York  shall  be,  and  is,  by  authority  of  this  present  Parliament, 
excluded  and  made  for  ever  incapable  to  inherit,  possess  and  enjoy  the 
Imperial  Crown  of  this  Realm  and  of  the  Kingdom  of  Ireland  and  the 
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Dominions  and  Territories  to  them  or  either  of  them  belonging,  or  to  have, 
exercise,  or  enjoy  any  Dominion,  Power,  Jurisdiction,  or  Authority  within 
the  same  Kingdoms,  Dominions,  or  any  of  them.  And  be  it  further 
enacted  .  .  .  That  if  the  said  James,  Duke  of  York,  shall  at  any  time 
hereafter  challenge,  claim  or  attempt  to  possess  or  enjoy  or  shall  take  upon 
him  to  use  or  exercise  any  dominion,  power,  authority,  or  jurisdiction 
within  the  said  kingdoms,  dominions,  or  any  of  them,  as  King  or  Chief 
Magistrate  of  the  same,  That  then  he  the  said  James  Duke  of  York,  for 
every  such  offence  shall  be  deemed  and  adjudged  guilty  of  high  treason, 
and  shall  suffer  the  pains,  penalties  and  forfeitures  as  in  cases  of  high 
treason  ;  And  further,  That  if  any  person  .  .  .  whatsoever  shall  assist,  aid, 
maintain,  abet  or  willingly  adhere  unto  the  said  James,  Duke  of  York  in 
such  his  challenge  ...  or  shall  of  themselves  attempt  ...  to  bring  the 
said  James,  Duke  of  York,  into  the  possession  or  exercise  of  any  regal 
power  ...  or  shall  by  writing  .  .  .  declare  that  he  hath  any  right  .  .  . 
to  exercise  the  office  of  King.  .  .  .  That  then  every  such  person  .  .  .  shall 
undergo  the  pains,  penalties,  and  forfeitures  aforesaid  ;  And  .  .  .  That  if 
the  said  James  Duke  of  York,  shall  .  .  .  come  into  or  within  any  of  the 
kingdoms  or  dominions  aforesaid,  That  then  shall  he  ...  suffer  the  pains, 
penalties  and  forfeitures  as  in  cases  of  high  treason  .  .  .  And  be  it  further 
enacted  .  .  .  That  the  said  James,  Duke  of  York,  or  any  other  person 
being  guilty  of  any  of  the  treasons  aforesaid  shall  not  be  capable  of  ... 
any  pardon  otherwise  than  by  Act  of  Parliament  .  .  .  And  that  it  shall 
and  may  be  lawful  to  and  for  all  magistrates  .  .  .  and  other  subjects  .  .  . 
to  apprehend  and  secure  the  said  James  Duke  of  York,  and  every  other 
person  offending  any  of  the  premises  .  .  .  for  all  which  actings  and  for  so 
doing  they  are  ...  by  virtue  of  this  Act  saved  harmless  and  indemnified. 
Provided  .  .  .  That  nothing  in  this  Act  contained  shall  be  construed  .  .  . 
to  disable  any  person  from  inheriting  .  .  .  the  Imperial  Crown  of  the 
Realms  and  Dominions  aforesaid  .  .  .  but  that  in  case  the  said  James 
Duke  of  York  shall  survive  his  now  Majesty  .  .  .  the  said  Imperial  Crown 
shall  descend  to  ...  such  persons  successively  ...  as  should  have  in- 
herited .  .  .  the  same  in  case  the  said  James,  Duke  of  York  were  naturally 
dead.  .  .  .  And  that  during  the  life  of  the  said  James,  Duke  of  York  this 
Act  shall  be  given  in  charge  at  every  Assizes  and  General  Sessions  of  the 
Peace  .  .  .  and  also  shall  be  openly  read  in  every  Cathedral,  Collegiate 
Church,  parish  Church  and  Chapel  ...  by  the  several  and  respective 
parsons  .  .  .  who  are  hereby  required  immediately  after  Divine  Service  in 
the  forenoon  to  read  the  same  twice  in  every  year  .  .  .  during  the  life  of 
the  said  James,  Duke  of  York. 

(The  text  of  the  above  is  given  from  the  version  found  in  the  Papers  of 
the  House  of  Lords  and  printed  in  H.M.C.R.  xi.  app.  pt.  ii.  283,  pp.  195- 
197.  It  is  headed,  "  Common's  Engrossment  of  an  Act,"  etc.  On  the  first 
reading  after  four  days'  debate  the  Bill  was  rejected  by  63  votes  to  30.  The 
version  printed  in  A.  and  S.S.D.  is  taken  from  Cobbett's  Parlt.  Hist.  iv. 
1136,  and  differs  throughout  from  that  given  above,  which  is  probably  the 
original  text.) 
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IV.  SUPPLEMENTAL  (SUMMARIES  MAINLY) 

I.  THE  FRANCHISE. 

A.  THE  REFORM  ACT  OF  1867  (30  AND  31  VICT.  CAP.  102). 
An  Act  further  to  amend  the  Laws  relating  to  the  Representation  of  the  People 
in  England  and  Wales. 

Whereas  it  is  expedient  to  amend  the  laws  relating  to  the  representation 
of  the  people  in  England  and  Wales,  Be  it  enacted.  .  .  .  (The  Act  not  to 
affect  Scotland,  Ireland,  nor  the  representation  of  the  Universities  of 
Oxford  and  Cambridge.) 

3.  Every  man  shall  ...  be  entitled  to  be  registered  as  a  voter  and  to 
vote  .  .  .  for  a  member  ...  to  serve  in  parliament  for  a  borough  who  is 
qualified  as  follows ; 

(1)  Is  of  full  age,  and  not  subject  to  any  legal  incapacity  ; 

(2)  Is  on  the  last  day  of  July  in  any  year,  and  has  during  the  whole 
of  the  preceding  twelve  calendar  months  been,  an  inhabitant  occupier,  as 
owner  or  tenant,  of  any  dwelling  house  within  the  borough  ; 

(3)  Has  .  i  .  been  rated  as  an  ordinary  occupier  ...  to  all  rates  made 
for  the  relief  of  the  poor.  .  .  . 

(4)  Has  .  .  .  bona  fide  paid  an  equal  amount  in  the  pound  to  that  payable 
by  other  ordinary  occupiers  in  respect  of  all  poor  rates.  .  .  .  Provided  that 
no  man  shall ...  be  entitled  to  be  registered  by  reason  of  his  being  a  joint 
occupier  of  any  dwelling  house. 

4.  Every  man  .  .  .  shall  also  be  entitled  ...  to  vote  for  a  borough 
.  .  .  who.  .  .  . 

(1)  Is  of  full  age  and  not  subject  to  any  legal  incapacity ; 

(2)  As  a  lodger  has  occupied  .  .  .  separately  and  as  sole  tenant  for  the 
twelve  months  preceding  the  last  day  of  July  in  any  year  the  same 
lodgings,  such  lodgings  being  part  of  one  and  the  same  dwelling  house 
and  of  a  clear  yearly  value,  if  let  unfurnished,  of  ten  pounds  or  upwards  ; 

(3)  Has  resided  in  such  lodgings  for  the  twelve  months  .  .  .  and  has 
claimed  to  be  registered.  .  .  . 

5.  Every  man  shall  ...  be  entitled  to  be  registered  as  a  voter  and  .  .  . 
to  vote  ...  for  a  member  or  members  to  serve  in  parliament  for  a  county 
who  is  qualified  as  follows  ; 

(1)  Is  of  full  age,  and  not  subject  to  any  legal  incapacity,  and  is  seised  at 
law  or  in  equity  of  any  lands  or  tenements  of  freehold,  copyhold,  or  any 
other  tenure  whatever,  for  his  own  life,  or  for  the  life  of  another,  ...  or 
for  any  larger  estate  of  the  clear  yearly  value  of  not  less  than  five  pounds 
over  and  above  all  rents  and  charges  payable  out  of  or  in  respect  of  the 
same,  or  who  is  entitled,  either  as  lessee  or  assignee,  to  any  lands,  or  tene- 
ments of  freehold  or  any  other  tenure  whatever  for  the  unexpired  residue 
...  of  any  term  originally  created  for  a  period  of  not  less  than  sixty 
years  ...  of  the  clear  yearly  value  of  not  less  than  five  pounds.  .  .  . 
(Provided  that  every  voter  complies  with  2  William  4.  c.  45.) 
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6.  Every  man  shall  be  also  entitled  to  ...  vote  who.  .  .  . 

(1)  Is  of  full  age,  etc. 

(2)  Is  on  the  last  day  of  July  in  any  year,  and  has  during  the  twelve 
months  immediately  preceding  been,  the  occupier  ...  of  lands  or  tenants 
within  the  county  of  the  rateable  value  of  twelve  pounds  or  upwards  ; 

(3)  Has  .  .  .  been  rated  ...  to  all  rates  made  for  the  relief  of  the  poor. .  . . 

(4)  Has  .  .  .  paid  all  poor  rates.  .  .  . 

9.  At  a  contested  Election  for  any  County  or  Borough  represented  by 
Three  Members  no  Person  shall  vote  for  more  than  Two  Candidates. 

24.  In  all  future  parliaments  the  university  of  London  shall  return  one 
member  to  serve  in  Parliament. 

25.  Every  man  whose  name  is  for  the  time  being  on  the  register  of 
graduates  constituting  the  convocation  of  the  university  of  London  shall, 
if  of  full  age,  and  not  subject  to  any  legal  incapacity,  be  entitled  to  vote 
in  the  election  of  a  member  to  serve  in  any  future  parliament  for  the  said 
university.  .  .  . 

30.  The  overseers  of  every  parish  or  township  shall  make  out ...  a  list 
of  all  persons  on  whom  a  right  to  vote  for  a  county  ...  is  conferred  by 
this  Act  .  .  .  subject  to  the  same  regulations  ...  in  and  subject  to  which 
to  the  overseers  of  parishes  and  townships  in  boroughs  are  required  by  the 
registration  acts  to  make  out  ...  a  list  of  all  persons  entitled  to  vote  .  .  . 
for  a  borough  in  respect  of  the  occupation  of  premises  of  a  clear  yearly 
value  of  not  less  than  ten  pounds.  .  .  . 

51.  ...  That  the  parliament  in  being  at  any  future  demise  of  the 
crown  shall  not  be  determined  or  dissolved  by  such  demise,  but  shall  con- 
tinue so  long  as  it  would  have  continued  but  for  such  demise,  unless  it 
should  be  sooner  prorogued  or  dissolved  by  the  crown  (i.e.  repeals  6 
Anne,  c.  7). 

52.  ...  That  where  a  person  has  been  returned  as  a  member  to  serve  in 
parliament  since  the  acceptance  by  him  from  the  crown  of  any  office 
described  in  schedule  (H)  .  .  .  the  subsequent  acceptance  by  him  from  the 
crown  of.  any  other  office  or  offices  described  in  such  schedule  in  lieu  of 
and  in  immediate  succession  the  one  to  the  other  shall  not  vacate  his 
seat.  .  .  . 

Analysis  of  Schedules  (specifying  §§  17-24). 

A.  List  of  38  Boroughs  to  return  only  one  member  in  future  Parliaments. 

B.  List  of  9  New  Boroughs  to  return  1  member  ;  Chelsea  (a  new  borough) 
to  return  2. 

C.  The  Tower  Hamlet  Borough  to  be  divided  into  2  parts,  each  return- 
ing 2  members  (i.e.  4  as  against  2). 

D.  List  of  13  Counties  hitherto  returning  2  members  each  (26  in  all), 
now  divided  into  35  divisions,  each  returning  2  members  (70  in  all). 

§  18.  City  of  Manchester,  Borough  of  Liverpool,  Birmingham,  Leeds  to 
return  3  not  2  members. 

§  21.  Merthyr  Tydvil,  Salford  to  return  2  members,  not  1. 

(Rogers,  P.L.  iii.  468.) 
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B.  THE  REFORM  ACT,  1884  (48  VICT.  CAP.  3). 

An  Act  to  amend  the  Laic  relating  to  the  Representation  of  the  People  of  the 
United  Kingdom. 

Be  it  enacted  .  .  .  that.  .  .  . 

2.  A  uniform  household  and  a  uniform  lodger  franchise  at  elections 
shall  be  established  in  all  counties  and  boroughs  throughout  the  united 
kingdom,  and  every  man  possessed  of  a  household  qualification  or  a  lodger 
qualification  shall,  if  the  qualifying  premises  be  situate  in  a  county  in 
England  or  Scotland,  be  entitled  to  be  registered  as  a  voter,  and  when 
registered  to  vote  at  an  election  for  such  county,  and  if  the  qualifying 
premises  be  situate  in  a  county  or  borough  in  Ireland,  be  entitled  to  be 
registered  as  a  voter,  and  when  registered  to  vote  at  an  election  for  such 
county  or  borough. 

3.  Where  a  man  himself  inhabits  any  dwelling  house  by  virtue  of  any 
office,  service  or  employment,  and  the  dwelling  house  is  not  inhabited  by 
any  person  under  whom  such  man  serves  in  such  office,  employment  or 
service,  he  shall  be  deemed  for  the  purposes  of  this  Act  and  of  the  repre- 
sentation of  the  people  acts  to  be  an  inhabitant  occupier  of  such  dwelling 
house  as  a  tenant.  .  .  . 

4.  (Restriction  on  Fagot  votes.) 

5.  Occupation  qualification  of  a  clear  annual  value  of  not  less  than  £10 
made  the  same  for  both  Boroughs  and  Counties. 

6.  The  occupation  of  property  in  a  borough  entitling  to  a  vote  shall  not 
entitle  to  a  vote  for  the  county. 

7.  "  The  household  qualification  "  and  "  the  lodger  qualification  "  to  be 
interpreted  as  defined  in  the  Reform  Act  of  1867  and  as  amended  or 
defined  for  England,  Scotland,  Ireland  by  subsequent  Acts  ;  (particularly 
by  the  Registration  Acts  "to  assimilate  the  Law,"  48  Viet.  c.  15,  16,  17, 
1885). 

C.  ANALYSIS  OF  THE  REDISTRIBUTION  OP  SEATS  ACT 
(48  &  49  VICT.  C.  23),  1885. 

§  2.  103  Boroughs  in  the  United  Kingdom  (Schedule  i.  1)  to  cease  to 
return  any  member.  5  Counties  of  Cities  and  Towns  to  be  included  in 
the  county  at  large  for  representation  (i.  2). 

§  3.  Macclesfield,  Sandwich  disfranchised  for  corruption  (i.  3). 

§  4.  The  City  of  London  to  return  only  2  members. 

Schedule  ii.  of  36  English,  3  Irish  Boroughs  to  return  1  member,  not  2 
members. 

§  5.  Schedule  iii.  of  Boroughs  to  have  additional  members — 14  English 
returning  63  members,  3  Scottish  returning  13,  2  Irish  returning  8. 

§  6.  Schedule  iv.  New  Boroughs  created  with  their  representation, 
viz.  : — 33  in  England  returning  56  members. 
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§  7.  Schedule  v.  defining  areas  and  boundaries  of  Boroughs  with  altered 
boundaries. 

§  8.  Schedule  vi.   The  Divisions  of  Boroughs,  each  returning  1  member. 

§  9.  Schedule  vii.  List  of  Counties  at  large  divided  into  the  number  of 
divisions  corresponding  to  the  representation,  i.e.  2  members,  2  divisions, 
4  members,  4  divisions,  etc.  Each  division  therefore  is  treated  "as  a 
separate  county." 

The  Clianges  of  the  Reform  Ads  in  Diagram. 


ENGLAND 
AKD  WALES 
SCOTLAND 
IRELAND 

BEFORE  1882 
C         B       U    TOTAL 
94     415     4     513 
30       15     -       45 
62      35     1     100 

1832 
C        B      U    TOTAL 
159     336    4     499 
30       23     1       54 
64       39     2     105 

1867 
C         B       U    TOTAL 
186     302     5     493 
33       25     2       60 
64       39     2     105 

1885 
C         B       U   TOTJ 
253    237     5     49E 
39      31     2      11 
85       16    2     10S 

TOTAL 

188     465     5     658 

253     398     7     658 

283     366     9     658 

377    284    9    67C 

C=  COUNTIES;  B  =  BOBOUOHS;  U= UNIVERSITIES. 


II.  POOR  LAW. 
A.  13  &  14  CHARLES  II.  CAP.  12,  1662. 

An  Act  for  the  better  relief  of  the  poor  of  this  Kingdom. 

Be  it  enacted  .  .  .  That  whereas  by  reason  of  some  defects  in  the  law, 
poor  people  are  not  restrained  from  going  from  one  parish  to  another,  and 
therefore  do  endeavour  to  settle  themselves  in  those  parishes  where  there 
is  the  best  stock  .  .  .  and  when  they  have  consumed  it  then  to  another 
parish,  and  at  last  become  rogues  and  vagabonds  .  .  .  that  it  shall  be  law- 
ful .  .  .  within  forty  days  after  any  such  person  or  persons  coming  so  to 
settle  as  aforesaid,  in  any  tenement  under  the  yearly  value  of  ten  pounds, 
for  any  two  justices  of  the  peace,  whereof  one  to  be  of  the  quorum  .  .  . 
by  their  warrant  to  remove  and  convey  such  person  or  persons  to  such 
parish  where  he  or  they  were  last  legally  settled,  either  as  a  native,  house- 
holder, sojourner,  apprentice  or  servant,  for  the  space  of  forty  days  at 
least,  unless  he  or  they  give  sufficient  security  for  the  discharge  of  the 
said  parish,  to  be  showed  by  the  said  justices.  .  .  . 

4.  And  for  the  further  redress  of  the  mischiefs  .  .  .  That  from  hence- 
forth there  .  .  .  shall  be,  one  or  more  corporation  or  corporations,  work- 
house or  workhouses  within  the  cities  of  London  and  Westminster,  and 
within  the  boroughs,  towns  and  places  of  the  county  of  Middlesex  and 
Surrey.  .  .  . 

6.  That  it  shall  be  lawful  to  and  for  the  said  president  and  governors  of 
the  said  corporation  ...  to  apprehend  .  .  .  any  rogues,  vagrants,  sturdy 
beggars,  or  idle  and  disorderly  persons  within  the  said  cities  .  .  .  and  to 
cause  them  to  be  kept  and  set  to  work  in  the  several  and  respective 
corporations  or  work-houses.  .  .  . 

19.  That  it  shall  be  lawful  for  the  churchwardens  and  overseers  for  the 
poor  of  such  parish  when  any  bastard  child  shall  be  born,  to  take  and 
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seize  so  much  of  the  goods  and  chattels  ...  of  such  putative  father  or 
lewd  mother,  for  or  towards  the  discharge  of  the  parish,  to  be  confirmed 
at  the  sessions,  for  the  bringing  up  and  providing  for  such  bastard 
child.  .  .  . 

B.  (GILBERT'S  ACT.)    22  GEO.  III.  C.  83,  1782. 

Be  it  enacted  ...  (2)  that  it  shall  ...  be  lawful  for  ...  the  visitors 
and  guardians  ...  of  any  parish  ...  to  make  agreement  .  .  .  for  the 
diet  or  clothing  of  such  poor  persons  who  shall  be  sent  to  the  house  or 
house  or  houses  provided  under  this  act  ...  (3)  with  the  consent  of  two- 
thirds  of  the  rate  payers  at  a  public  meeting  and  with  the  approval  of 
two  justices  of  the  peace,  3  salaried  guardians  and  3  governors  "  of  the  poor 
house  "  may  be  appointed.  (4)  Two  or  more  parishes  may  be  united  with 
the  approval  of  two  justices  to  carry  out  and  benefit  by  this  Act.  (6)  The 
voters  at  the  public  meeting  to  be  owners  or  occupiers  of  property  rated  to 
the  poor  rate,  not  less  than  £5.  (7)  The  Justices  to  appoint  a  guardian  of 
the  poor  for  every  parish  who  except  as  regards  making  and  collecting 
poor  rate  shall  have  the  statutory  powers  of  an  overseer.  (8)  The  church- 
wardens or  overseers  to  receive  the  poor  rate,  (a)  The  Justices  to  appoint 
a  paid  governor  of  the  poor  house  "  who  shall  have  the  care,  management 
and  employment  of  the  poor."  (9)  The  guardians  and  justices  to  appoint 
a  visitor  to  inspect  and  superintend  the  management  of  the  poor  house 
and  control  the  Governor.  (17,  18)  The  Guardians  of  the  poor  shall 
provide  and  fit  up  a  poor  house  or  poor  houses  situate  within  the  parish 
or  united  parishes,  at  the  expense  of  the  parish.  (21)  The  visitor  and 
Guardians  are  "  declared  to  be  one  body  politic  and  corporate."  (24)  The 
poor  to  be  maintained  at  the  expense  of  the  parish,  the  Guardians  to  have 
a  monthly  meeting  for  the  transaction  of  all  necessary  business.  (29)  "That 
no  person  shall  be  sent  to  such  poor  house  .  .  .  except  such  as  are  become 
indigent  by  old  age,  sickness  or  infirmities,  and  are  unable  to  acquire  a 
maintenance  by  their  labour  :  and  except  such  orphan  children  as  shall  be 
sent  thither  by  order  of  the  guardians  with  the  approbation  of  the  visitor." 
(30)  The  Guardians  are  empowered  to  apprentice,  or  put  out  to  service  or 
trade,  orphan  children.  (31)  Idle  and  disorderly  persons,  able  but  unwill- 
ing to  work,  may  be  prosecuted  by  the  Guardians.  (32)  The  Guardians 
are  empowered  to  provide  work  for  the  poor,  able  and  willing  to  work, 
but  who  cannot  get  employment,  and  to  maintain,  or  help  in  maintaining 
such  persons  until  they  are  provided  for.  (35)  A  Justice  of  the  peace 
when  the  Guardians  have  refused  relief  may  order  some  weekly  or  other 
relief  for  such  poor  person  or  send  him  to  the  poor  house,  or  order  the 
Guardians  to  provide  him  with  employment  as  provided  by  §  32.  (39) 
"  Nothing  herein  contained  shall  .  .  .  extend  to  alter  or  affect  the  settle- 
ment of  any  person  ...  or  to  give  any  illegitimate  child  (born  in  a  work- 
house) a  settlement  in  the  parish  .  .  .  but  every  such  child  shall  be  con- 
sidered as  settled  in  the  parish  ...  to  which  the  mother  belongs.  .  .  ." 
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C.  THE  POOR  LAW  AMENDMENT  ACT. 
4  &  5  WILLIAM  IV.  C.  76,  1834. 

An  act  for  the  Amendment  and  better  administration  of  the  Laws  relating  to 
the  Poor  in  England  and  Wales. 

...  Be  it  therefore  enacted  .  .  .  that  it  shall  be  lawful  for  his  majesty 
...  to  appoint  three  fit  Commissioners  to  carry  this  Act  into  execu- 
tion. .  .  . 

II.  That  the  said  Commissioners  shall  be  styled  "  The  Poor  Law  Com- 
missioners for  England  and  Wales"  (to  sit  as  a  Board,  with  power  to 
examine  witnesses  and  call  for  papers,  on  oath). 

VII.  The  said  Commissioners  .  .  .  are  hereby  empowered  ...  to  ap- 
point such  persons  as  they  may  think  fit  to  be  Assistant  Commissioners.  .  . 

XV.  That  .  .  .  the  administration  of  relief  to  the  poor  throughout 
England  and  Wales  according  to  the  existing  laws  .  .  .  shall  be  subject 
to  the  direction  and  control  of  the  said  Commissioners  .  .  .  and  they  are 
.  .  .  hereby  required  ...  to  issue  all  such  rules,  orders  and  regulations 
for  the  management  of  the  poor,  for  the  government  of  workhouses  .  .  . 
and  for  the  guidance  and  control  of  all  guardians,  vestries  and  parish 
officers.  .  .  . 

XXIII.  That  it  shall  be  lawful  for  the  said  Commissioners  .  .  .  with 
the  consent  of  a  majority  of  the  guardians  of  any  union  ...  to  direct 
the  overseers  or  guardians  of  any  parish  ...  to  build  a  workhouse.  .  .  . 

XXVI.  It  shall  be  lawful  for  the  said  Commissioners  ...  to  declare 
so  many  parishes  as  they  may  think  fit  to  be  united  for  the  administration 
of  the  laws  for  the  relief  of  the  poor,  and  such  parishes  shall  thereupon 
be  deemed  a  union.  .  .  . 

XXVII.  It  shall  be  lawful  for  any  two  of  his  Majesty's  Justices  of  the 
peace  ...  to  direct  .  .  .  that  relief  shall  be  given  to  any  adult  person 
.  .  .  unable  to  work,  without  requiring  that  such  person  shall  reside  in 
any  workhouse.  .  .  . 

XXXVIII.  That  ...  a  board  of  Guardians  of  the  poor  for  such  union 
shall  be  constituted  .  .  .  and  the  workhouse  or  workhouses  shall  be 
governed,  and  the  relief  of  the  poor  ...  be  administered,  by  such  board 
of  guardians :  and  the  said  guardians  shall  be  elected  by  the  ratepayers 
.  .  .  and  every  justice  of  the  peace  residing  in  any  such  parish  .  .  .  shall 
be  an  ex  officio  guardian  of  such  united  or  common  workhouses.  .  .  . 

(XXXIX.  A  similar  board  for  single  parishes.) 

XL.  No  person  shall  be  deemed  a  ratepayer,  or  be  entitled  to  vote  .  .  . 
unless  he  shall  have  been  rated  to  the  relief  of  the  poor  for  the  whole  year 
immediately  preceding  .  .  .  and  shall  have  paid  the  parochial  rates.  .  .  . 

XLIII.  It  shall  be  lawful  .  .  .  for  any  justice  of  the  peace  acting  in 
and  for  the  county  ...  to  visit,  inspect  and  examine  such  workhouse 
.  .  .  for  the  purpose  of  ascertaining  whether  such  rules  .  .  .  have  been 
duly  observed.  .  .  . 
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XLVII.  That  all  overseers  .  .  .  having  the  collection,  receipt  or  dis- 
tribution of  monies  .  .  .  assessed  for  the  relief  of  the  poor  .  .  .  shall, 
once  in  every  quarter  .  .  .  make  and  render  to  the  guardians  ...  a  full 
and  distinct  account  in  writing  of  all  monies  .  .  .  committed  to  their 
charge.  .  .  . 

LTI.  That  it  shall  be  lawful  .  .  .  for  the  said  Commissioners  ...  to 
declare  to  what  extent  .  .  .  relief  to  be  given  to  able-bodied  persons  or 
their  families  .  .  .  may  be  administered  out  of  the  workhouse  .  .  .  and 
all  relief  .  .  .  contrary  to  such  orders  .  .  .  shall  be  ...  unlawful.  .  .  . 
(But  overseers  may  delay  the  operation  of  such  regulations  under  special 
circumstances. ) 

LIV.  That  .  .  .  the  giving  of  all  relief  to  the  poor  .  .  .  shall  apper- 
tain and  belong  exclusively  to  such  guardians  of  the  poor  or  select  vestry 
.  .  .  and  it  shall  not  be  lawful  for  any  overseer  to  give  any  further  .  .  . 
relief  .  .  .  than  such  as  shall  be  ordered  by  such  guardians.  .  .  .  (Except 
in  specified  cases  of  urgent  necessity.) 

LV.  The  master  of  every  workhouse  .  .  .  shall  .  .  .  register  in  a  book 
to  be  provided  at  the  expense  of  the  parish  .  .  .  the  name  of  every 
person  ...  in  the  receipt  of  relief  at  or  in  such  workhouse  .  .  .  and  in 
like  manner  .  .  .  the  overseer  of  the  poor  shall  .  .  .  register  in  a  book 
.  .  .  the  name  of  every  person  then  in  the  receipt  of  relief  in  such 
parish  out  of  the  workhouse  (and  in  both  cases  particulars  as  to  family, 
settlement,  previous  employment  are  to  be  added  as  required).  .  .  . 

LXIV.  No  settlement  shall  be  acquired  .  .  .  (by  hiring,  service,  occupa- 
tion, except  by  paying  poor  rate  for  one  year,  apprenticeship  in  the  sea 
service,  by  possession  of  an  estate  within  a  parish  except  during  residence 
within  10  miles). 

(LXIX.  repeals  the  Acts  imposing  liability  and  punishment  of  the 
putative  father  and  punishment  of  the  mother  of  illegitimate  children.) 

LXXI.  Every  child  which  shall  be  born  a  bastard  shall  .  .  .  follow  the 
settlement  of  the  mother  .  .  .  until  such  child  shall  attain  the  age  of  six- 
teen or  shall  acquire  a  settlement  in  its  own  right  .  .  .  and  such  mother, 
so  long  as  she  is  unmarried  or  a  widow  shall  be  bound  to  maintain  such 
child  as  a  part  of  her  family  (until  it  is  16)  ...  provided  that  such 
liability  .  .  .  shall  cease  on  the  marriage  of  such  child,  if  a  female. 

(The  remainder  of  the  Act  deals  with  the  duties  of  officials,  jurisdiction, 
appeals,  penalties  for  contravening  the  Act,  prohibition  of  introducing 
alcoholic  liquors  into  workhouses,  forfeitures,  etc.) 

(See  Fowle,  P.L.  passim;  Redlich  and  Hirst,  E.L.G.  i.  98-134,  ii.  203- 
319  ;  Gneist,  E.G.  723-748  ;  Rogers,  P.L.  iii.  145-152.) 
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III.  LOCAL  GOVERNMENT. 
A.  (MUNICIPAL  CORPORATIONS)  5  &  6  WILLIAM  IV.  CAP.  76, 1835.1 

An  act  to  provide  for  the  Regulation  of  Municipal  Corporations  in  England 
and  Wales. 

I.  Be  it  therefore  enacted  .  .  .  that  [all  laws,  customs  and  charters  in- 
consistent with  the  act  repealed].  .  .  . 

II.  That  every  person  who  now  is  or  hereafter  may  be  an  inhabitant  of 
any  borough  .  .  .  and  any  freeman  or  burgess  .  .  .  shall  have  and  enjoy 
the  same  share  and  benefit  of  the  lands  ...  of  any  borough  ...  as  he 
or  she  might  .  .  .  have  enjoyed  in  case  this  Act  had  not  been  passed.  .  .  . 

III.  That  no  person  .  .  .  shall  be  ...  made  a  burgess  or  freeman  of 
any  borough  by  gift  or  purchase.  .  .  . 

IV.  That  every  person  .  .  .  who  .  .  .  would   have   enjoyed  .  .  .  the 
right  of  voting  in  the  election  of  a  member  to  serve  in  Parliament  .  .  . 
shall  enjoy  .  .  .  such  right  for  the  future.  .  .  . 

VI.  That  ...  in  any  borough  the  body  .  .  .  corporate  .  .  .  shall  take 
.  .  .  the  name  of  the  mayor,  aldermen  and  burgesses  of  such  borough.  .  .  . 

IX.  That  every  such  person  of  full  age  .  .  .  who  shall  have  occupied 
any  house  ...  or  shop  within  any  borough  during  that  year  and  the 
whole  of  each  of  the  two  preceding  years  and  .  .  .  shall  have  been  an 
inhabitant  householder  .  .  .  shall  ...  be  a  burgess  of  such  borough  .  .  . 
provided  always  .  .  .  that  he  shall  have  been  rated  ...  to  all  rates  made 
for  the  relief  of  the  poor.  .  .  . 

XI.  That  ...  in  every  borough  it  shall  be  lawful  for  any  person 
occupying  any  house  ...  or  shop  to  claim  to  be  rated  to  the  relief  of  the 
poor  in  respect  of  such  premises.  .  .  . 

XIII.  That  ...  no  person  shall  be  enrolled  a  burgess  ...  in  respect 
of  any  title  other  than  by  occupancy  and  payment  of  rates.  .  .  . 

(XIV. -XXIV.  Provisions  for  drawing  up  and  revising  "The  Burgess 
List".) 

XXV.  That  in  every  borough  shall  be  elected  .  .  .  one  fit  person  who 
shall  be  ..."  the  mayor "...  and  a  certain  number  of  fit  persons  who 
shall  be  ..."  aldermen  "...  and  a  certain  number  of  other  fit  persons 
who  shall  be  ..."  the  councillors "...  and  such  mayor,  aldermen  and 
councillors  shall  be  ..."  the  council  of  such  borough."  .  .  . 

(XXVI.-XXVIII.  Qualifications  of  aldermen.) 

XXIX.  Every  burgess  .  .  .  shall  be  entitled  to  vote  in  the  election  of 
councillors.  .  .  . 

(XXX.-XLVIII.  The  mode  and  time  of  election  of  councillors, 
auditors  and  assessors.  The  boroughs  scheduled  in  the  Act  to  be  divided 
into  wards,  each  ward  to  elect  councillors  as  arranged.) 

1  Repealed  in  part  6  &  7  Will.  IV.  c.  103  ;  16  &  17  Viet  c.  79  ;  35  &  36  Viet, 
c.  33  ;  Stat.  Law  Rev.  Act,  1874. 


MUNICIPAL  CORPORATIONS  433 

XLIX.  On  the  ninth  day  of  November  in  every  year  the  Council  of  the 
borough  shall  elect  out  of  the  aldermen  or  councillors  of  such  borough 
a  fit  person  to  be  the  mayor  of  such  borough. 

LI.  That  every  person  .  .  .  who  shall  be  elected  to  the  office  of  alder- 
man, councillor,  auditor,  or  assessor,  and  every  councillor  who  shall  be 
elected  to  the  office  of  mayor  for  any  borough  shall  accept  such  office  .  .  . 
or  shall  in  lieu  thereof  pay  .  .  .  such  fine  ...  as  the  Council  of  such 
borough  .  .  .  shall  declare.  .  .  . 

LVII.  That  the  mayor  for  the  time  being  .  .  .  shall  be  a  justice  of  the 
peace  of  and  for  such  a  borough  .  .  .  and  in  boroughs  which  return  a 
member  ...  to  serve  in  parliament  .  .  .  shall  be  the  returning  officer  at 
all  such  elections.  .  .  . 

LVIII.  That  the  Council  of  every  borough  .  .  .  shall  appoint  a  fit 
person,  not  being  a  member  of  the  Council,  to  be  the  town-clerk  of  such 
borough.  .  .  . 

(LX.-LXXIII.  As  to  Coroners,  removal  of  officers,  and  meetings  of  the 
Council,  compensation,  charitable  trusts,  etc.) 

LXXVI.  That  the  Council  shall  .  .  .  appoint  ...  a  sufficient  number 
of  their  own  body  who,  together  with  the  mayor  .  .  .  shall  be  ...  the 
watch  committee  of  such  borough  .  .  .  and  such  watch  committee  shall 
.  .  .  appoint  a  sufficient  number  of  fit  men  who  shall  be  sworn  in  before 
some  justice  of  the  peace  ...  to  act  as  constables  for  preserving  the  peace 
day  and  night.  .  .  . 

(LXXVII.-LXXXVL  Duties  of  Constables,  penalties  for  assaults,  etc.) 

(LXXXVII.-LXXXIX.  Powers  for  regulating  lighting.) 

XC.  That  it  shall  be  lawful  for  the  Council  of  any  borough  to  make 
such  bye -laws  as  to  them  shall  meet  for  the  good  rule  and  government  of 
the  borough.  .  .  . 

(XCI.-XCVII.  Finance,  leases,  watch  rate,  etc.) 

XCVIII.  That  it  shall  be  lawful  for  his  majesty  ...  to  assign  to  so 
many  persons  as  he  shall  think  proper  his  majesty's  commission  to  act  as 
justices  of  the  peace  in  and  for  each  borough.  .  .  . 

(XCIX.-CXXXIV.  Regulations  as  to  Justices,  separate  Quarter  Sessions, 
Recorders,  jurisdiction  of  Borough  courts,  jurors,  etc.) 

The  remainder  (CXXXV.-CXIII.)  deals  with  exemptions  from  the  Act 
e.g.  the  Cinque  Ports,  the  universities  of  Oxford  and  Cambridge,  etc. 
Schedules  are  appended  giving  lists : — A.  Boroughs  to  have  a  Commission 
of  the  Peace.  B.  Boroughs  to  have  such  Commission  on  Petition  and 
grant.  And  various  forms  for  complying  with  the  Regulations  of  the  Act. 

(See  Redlich  and  Hirst,  E.L.G.  i.  98-419  ;  Gneist,  B.C.  723-748  ;  Rogers, 
P.L.  iii.  153-163  ;  Svmers  Vine,  The  English  Municipal  Code.) 
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B.  (COUNTY  COUNCILS)  51  &  52  VICT.  CAP.  41,  1888. 
An  Act  to  amend  the  Laws  relating  to  Local  Government  in  England  and  Wales. 

1.  A  Council  shall  be  established  in  every  administrative  County,  with 
the  management  of  administrative  and  financial  business,  and  consist  of 
a  chairman,  aldermen,  and  councillors. 

2.  The  Council  shall  be  constituted  and  elected  as  the  Council  of  a 
Borough  divided  into  wards,  with  the  exception  of  certain  specified  points 
as  regards  the  councillors,  their  numbers,  etc.    The  voters  shall  be,  in  a 
borough,  burgesses  as  defined  by  45  &  46  Viet.  c.  50  (Municipal  Corpora- 
tion Act,  1882)  and  elsewhere  as  defined  by  this  Act.   The  chairman  to  be 
so  called,  and  to  be  ex  officio  a  justice  of  the  peace. 

3.  The  administrative  business  of  the  justices  in  Quarter  Sessions  shall 
be  transferred  to  the  County  Council,  particularly  the  levying  of  all  rates, 
borrowing  of  money,  power  over  county  buildings,  licensing  of  music, 
dancing  places,  licensing  of  race-courses,  asylums  for  pauper  lunatics, 
reformatory  schools,  bridges  and  roads,  county  officials,  salaries,  etc. 

4.  The  Local  Government  Board  may  transfer  additional  local  powers. 

5.  The  County  Council  shall  appoint  Coroners. 

7.  Certain  powers  of  the  Justices  out  of  sessions  (licensing  of  theatres, 
etc.)  are  transferred. 

9.  The  powers  of  quarter  sessions  and  of  justices  out  of  sessions  with 
regard  to  the  police  to  be  vested  jointly  in  Quarter  Sessions  and  the 
County  Council. 

10.  The  Local  Government  Board   may  transfer   powers   of  certain 
Government  Departments. 

11.  The  County  Council  shall  maintain  the  roads. 

14.  17,  18,  19.  The  County  Council  to  have  certain  powers  as  a  sanitary 
authority,  and  appoint  and  act  on  reports  of  officers  of  health. 

15.  Power  to  oppose  Bills  in  Parliament. 

16.  Power  to  make  bye-laws. 

§§  20-27  define  the  Financial  relations  between  the  National  Exchequer 
and  the  County,  and  the  contributions  by  the  County  for  the  cost  of 
Union  officers. 

28.  Power  to  delegate  business  to  a  Committee  of  the  County  or  District 
Council,  or  of  the  justices  in  petty  sessions. 

30.  A  standing  joint  Committee  of  quarter  sessions  and  the  County 
Council  for  police,  clerk  of  the  peace,  officers,  etc. 

31.  Certain  large  boroughs  named  in  a  schedule  (with  a  population  of 
not  less  than  50,000)  are  made  administrative  counties  and  called  county 
boroughs. 

32-34.  The  financial  and  administrative  relations  of  the  county  boroughs 
to  the  counties  in  which  they  are  situated  are  defined. 

35:  The  Act  is  applied  as  regards  certain  provisions  to  "quarter  sessions 
boroughs"  (not  in  the  schedule  of  §  31,  but  having  a  population  of  not  less 
than  10,000). 
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40.  The  Act  is  applied  in  transfer  of  powers,  duties,  and  liabilities  to  the 
Metropolis,  which  is  to  be  an  administrative  County  ;  but  the  County  of  the 
city  of  London  for  jurisdiction  and  other  non-administrative  purposes  is 
reserved  as  a  separate  County,  unless  the  mayor  and  citizens  thereof 
desire  the  contrary.  And  for  the  administrative  County  of  London  the 
number  of  councillors  shall  be  double  the  number  of  members  of  Parlia- 
ment for  the  area  defined. 

42.  On  petition  from  the  Council  the  Crown  may  appoint  a  paid  chair- 
man of  quarter  sessions  for  the  County  of  London. 

43.  The  London  County  Council  shall  make  certain  payments  to  Poor 
Law  Unions  within  the  County. 

44.  45.  The  London  County  Council   shall  take  over  the  duties  of 
Metropolitan  asylum  managers  and  other  duties. 

§§  46-63  deal  with  application  of  the  Act  to  Special  Counties,  Liberties, 
definition  of  areas,  boundaries,  districts,  etc. 

§  64-73  define  the  financial  powers,  the  power  to  acquire  lands,  borrow 
money,  audit  accounts,  the  annual  budget,  etc.,  of  the  County  Council. 

§§  75-78  define  the  procedure  and  machinery  of  elections,  etc. 

§§  79-82  define  the  procedure  of  business  at  meetings. 

§  82  provides  for  the  appointment  of  a  clerk  of  the  peace  and  of  the 
County  Council,  but  in  the  administrative  County  of  London  they  are  to 
be  two  distinct  officials. 

§§  85-126  are  supplemental  and  contain  a  great  number  of  "Transitory 
Provisions." 

The  Third  schedule  catalogues  the  name  of  61  Boroughs  under  §  31 
which  are  to  be  County  Boroughs. 

Note :  The  qualification  and  registration  of  County  electors  are  defined 
in  the  County  Electors  Act,  1888  (51  &  52  Viet.  c.  10),  viz. 

1.  The  burgess  qualification  of  the  Municipal  Corporations  Act,  1882 
(45  &  46  Viet.  c.  50,  §  9).    Full  age,  12  months'  occupation  of  a  house,  shop, 
or  other  building,  residence  in  or  within  7  miles  of  the  borough,  rating 
for,  and  payment  of  rates  of,  the  qualifying  property  unless  disqualified 
as  an  alien,  by  parochial  relief,  or  by  a  statutory  disentitlement. 

2.  Occupation  of  land  of  the  value  of  £10. 

(See  Redlich  and  Hirst,  E.L.G.  i.  104  ;  Chalmers,  L.G.,  and  Odgers,  L.G. ; 
Gneist,  S.G.;  Macmorran  and  Dill,  The  Local  Government  Act  of  1888, 
3rd  ed.) 

C.  (PARISH  COUNCILS)  56  &  57  VICT.  CAP.  73,  1894. 

An  Act  to  make  further  provision  for  Local  Government  in  England  and 
Wales. 

Part  I. 

1.  There  shall  be  a  parish  meeting  for  every  rural  parish,  and  there 
shall  be  a  parish  Council  for  every  rural  parish  which  has  a  population  of 
three  hundred  or  upwards  ;  but  the  County  Council  may  (a)  establish  on 
petition  from  a  parish  meeting  a  parish  Council  in  parishes  with  a  popula- 
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tion  of  100  or  more,  entitled  under  (1)  only  to  a  parish  meeting  ;  (b)  group 
with  their  consent  parishes  under  a  common  parish  Council,  but  each 
parish  shall  retain  its  separate  parish  meeting. 

2.  The  parish  meeting  shall  consist  of  "  parochial  electors,"  i.e.  persons 
registered  as  electors  in  the  local  government  or  parliamentary  registers. 

3.  The  Parish  Council  shall  be  elected  for  one  year  from  the  parochial 
electors  and  consist  of  a  chairman  and  councillors,  not  less  than  5  and  not 
more  than   15.     No  disqualification  by  sex  or  marriage.      The  Parish 
Council  shall  be  a  body  corporate. 

5,  6.  The  Parish  Council  to  have  powers  to  appoint  overseers  of  the 
poor,  and  additional  overseers  in  the  place  of  the  churchwardens,  and 
take  over  the  powers,  duties,  and  liabilities  of  the  vestry  except  "  so  far  as 
relates  to  the  affairs  of  the  church  or  ecclesiastical  charities,"  the  powers 
of  overseers  and  churchwardens  in  respect  to  poor  and  county  rate,  and 
statutory  powers  with  regard  to  the  Housing  of  the  Working  Classes  Act 
of  1890,  and  the  Allotment  Acts  of  1887  and  1890. 

7.  Power  conferred  to  adopt  statutory  powers  conferred  by  "  the  adop- 
tive Acts,"  e.g.  Lighting  (1833),  Baths  and  Washhouses  (1846-1882),  Burial 
(1832-1885),  Public  Improvements  (1860),  Public  Libraries  (1892),  etc. 

8,  9,  10.  Additional  powers  conferred  to  acquire  buildings,  lands,  water, 
control  sewage,  rights  of  way,  hiring  of  lands  for  allotments,  etc. 

11.  But  no  financial  liability  may  be  incurred  without  the  consent  of 
a  parish  meeting  which  involves  a  rate  exceeding  3d.  in  the  Pound  or  a 
loan  without  the  approval  of  the  County  Council. 

12.  The  powers  of  a  Parish  Council  to  borrow  are  denned  and  limited ; 
(i.e.  mainly  subject  to  the  approval  of  the  Local  Government  Board  and 
County  Council). 

14.  Powers  as  regards  public  property  and  charities  denned  and 
limited. 

Part  II. 

20.  As  regards  Boards  of  Guardians,  ex  officio  and  nominated  Guardians 
to  cease  ;  for  the  future  Guardians  to  be  parochial  electors  for  a  parish  in 
the  union,  elected  by  parochial  electors  for  3  years.     No  disqualification 
by  sex  or  marriage. 

21.  (a)  Urban  sanitary  authorities  to  be  called  Urban  District  Councils  ; 
(b)  rural  sanitary  districts  to  have  a  Rural  District  Council. 

22.  The  chairman  of  a  District  Council,  unless  a  woman,  to  be  a  justice 
of  the  peace  for  the  County. 

23.  Every  Urban  District,  not  a  borough,  to  have  a  District  Council  of 
councillors,  all  of  whom  are  to  be  elected  by  parochial  electors  for  three 
years,  such  councillors  themselves  being  qualified  as  parochial  electors. 
No  disqualification  by  sex  or  marriage. 

24.  Rural  District  Councils  to  consist  of  a  chairman  and  councillors 
elected  by  the  parishes  or  other  areas  for  electing  guardians  in  the  district. 

25.  26,  27.  Definition  of  the  powers  of  District  Councils  in  sanitary, 
highway  matters,  and  powers  transferred  from  the  powers  of  justices  out 
of  session. 
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30.  The  provisions  of  the  Act  respecting  guardians  to  apply  to  the 
administrative  County  of  London  and  every  County  borough. 

(Part  III.,  36-42,  deals  with  areas  and  boundaries.) 

(Part  IV.,  43-77,  deals  mainly  with  parish  meetings  and  elections, 
place  of  meeting,  procedure,  registration,  definition  of  the  relations  of 
these  newly  constituted  bodies  to  each  other,  to  the  County  Council  and 
the  Central  Authority,  the  Local  Government  Board.) 

Note  §  43.  No  woman  to  be  disqualified  by  marriage  from  being 
registered  as  an  elector,  provided  husband  and  wife  are  not  qualified  in 
respect  of  the  same  property. 

§  66.  "  Nothing  in  this  act  shall  affect  the  trusteeship,  management  or 
control  of  any  elementary  school"  (i.e.  as  within  the  meaning  of  the 
Elementary  Education  Act,  1870). 

§  76.  "  This  Act  shall  not  extend  to  Scotland  or  Ireland." 

(Part  V.,  78-89,  are  "  Transitory  Provisions.") 

(See  Redlich  and  Hirst,  E.L.G.  ii.  117-232.) 


IV.  THE  REORGANIZATION  OF  THE  CENTRAL  AND 
COUNTY  COURT  OF  JUSTICE 

(Owing  to  the  length,  complexity,  and  technical  character  of  these  Acts, 
a  summary  rather  than  a  reproduction  of  the  text  is  given.  But  so  far  as 
possible  in  important  matter  the  phraseology  of  the  Acts  is  preserved.) 

A.  THE  JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL  (3  &  4  WILLIAM  IV. 
CAP.  41, 1833). 

An  Act  for  the  better  administration  of  Justice  in  His  Majesty's  Privy 
Council. 

The  preamble  refers  to  2  &  3  Will.  IV.  c.  92  ("transferring  the 
powers  of  the  High  Court  of  Delegates  in  ecclesiastical  and  maritime 
causes,  to  His  Majesty  in  Council"),  25  Hen.  VIII.  c.  19  ("the  sub- 
mission of  the  clergy  and  restraint  of  appeals"),  and  8  Eliz.  c.  5  (per- 
mitting suit  to  the  Crown  in  Council),  and  enacts  that  (the  President  of 
the  Privy  Council,  the  Lord  Chancellor,  Lord  Keeper  of  the  Great  Seal, 
Lord  Chief  Justices  of  King's  Bench  and  Common  Pleas,  Master  of  the 
Rolls,  Vice-chancellor,  Lord  Chief  Baron  of  the  Exchequer,  etc.,  together 
with  all  members  of  the  Council  who  have  filled  these  offices,  together  with 
any  two  other  privy  councillors  specially  appointed)  shall  form  a  Com- 
mittee and  shall  be  styled  "The  Judicial  Committee  of  the  Privy  Council" 
to  hear  and  report  to  the  Crown  on  all  appeals  (to  the  Crown  in  Council). 

II.,  III.  Appeals  shall  lie  from  Ecclesiastical  Courts,  Admiralty  Courts 
abroad,  and  Courts  "  in  the  plantations  in  America  "  or  elsewhere,  together 
with  any  appeals  as  either  by  this  Act  or  by  previous  Statute  or  custom 
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have  lain  to  the  Crown  in  Council,  as  well  as  such  additional  matters  as 
are  referred  to  it  by  the  Crown.  The  report  of  the  Committee  to  the  Crown 
on  these  appeals  to  be  read  in  open  court. 

V.,  VI.  The  decision  to  be  by  a  majority  of  those  present.  The  Crown 
may  summon  other  members  of  the  Council  or  any  other  judge  of  King's 
Bench,  Common  Pleas,  or  Exchequer. 

VII.-XIII.  Evidence  to  be  taken  either  vivd  voce  on  oath,  or  upon 
written  depositions.  New  trials  may  be  ordered. 

XVI.  The  decrees  of  the  Crown  in  Council  to  be  enrolled. 

XVIII.  The  Crown  is  empowered  to  appoint  "a  registrar  of  the  said 
privy  council "  and  to  define  his  duties. 

XXI.  The  order  and  decree  of  the  Crown  in  Council  on  appeal  from  any 
court,  whether  in  the  East  Indies  or  "other  his  Majesty's  dominions 
abroad,"  shall  be  carried  into  effect  as  the  Crown  in  Council  shall  direct, 
provided  that  "the  powers,  jurisdiction,  or  authority,"  "the  constitution 
and  duties"  of  the  Privy  Council  (as  a  whole)  are  not  "impeached  or 
abridged  "  except  where  expressly  altered  by  this  Act. 

XXII.  Appeals  permitted  from  the  Superior  Court  in  the  East  Indies. 
XXVIII.  Power  to  enforce  throughout  the  dominions  of  the  Crown  the 

decrees  of  the  Crown  in  Council  and  of  punishing  contempts. 

XXX.  Two  retired  Indian  or  colonial  judges,  being  members  of  the 
Privy  Council,  shall  be  appointed  by  the  Crown  to  attend  the  Judicial 
Committee  and  shall  be  paid  for  their  services. 

XXXI.  The  rights  under  treaties  made  with  foreign  powers,  for  appeals 
from  Admiralty  Courts  "  in  causes  of  prize  "  are  safe-guarded. 

(See  Selborne,  Judicial  Procedure  in  the  Privy  Council ;  Holdsworth, 
H.E.L.  i.  292-402  ;  Pike,  H.L.  279-307.) 


B.  THE  COUNTY  COURTS  (9  &  10  VICT.  CAP.  95),  1846. 
An  Act  for  the  more  easy  recovery  of  Small  Debts  and  Demands  in  England. 

.  .  .  And  whereas  the  County  Court  is  a  Court  of  ancient  Jurisdiction 
having  cognizance  of  all  Pleas  of  Personal  actions  to  any  amount  by  virtue 
of  a  Writ  of  Justices  issued  in  that  behalf  ;  and  whereas  the  proceedings 
in  the  County  Court  are  dilatory  and  expensive  .  .  .  and  that  the  Courts 
established  .  .  .  should  be  holden  ...  as  branches  of  the  County  Court 
under  the  provisions  of  this  Act  ...  be  it  enacted.  .  .  . 

II.  The  Counties  (including  Counties  of  Cities  and  Towns)  to  be  divided 
into  districts,  the  County  Court  to  be  holden  shall  be  holden  for  the 
recovery  of  Debts  and  Demands  in  each  of  such  districts.     The  City  of 
London  excepted. 

III.  Every  Court  so  holden  to  have  the  Jurisdiction  and  Powers  of  the 
County  Court,  to  be  a  Court  of  Records,  with  a  Judge  "  created  under  this 
Act "  for  each  district. 

IV.  The  Lord  Chancellor  to  "  appoint  as  many  fit  persons  as  are  needed 
to  be  Judges  of  the  County  Court,  each  of  whom  shall  be  a  Barrister  at 
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Law  of  seven  years  standing "  (or  practised  for  seven  years  as  a  Barrister 
and  Special  Pleader). 

XIV.  "  The  lord  of  any  Hundred,  Manor,  or  Liberty  having  any  Court 
in  which  Debts  or  Demands  may  be  recovered  "  may  "  surrender  the  right 
of  holding  such  a  Court "  with  consent  of  persons  interested. 

XVIII.  The  Lord  Chancellor  (or  in  the  Duchy  of  Lancaster  the  Chancel- 
lor of  the  Duchy)  may  remove  a  County  Court  Judge  for  Inability  or 
Misbehaviour. 

XXL  Every  County  Court  Judge  who  shall  be  in  the  Commission  of  the 
Peace  may  act  as  a  Justice  of  the  Peace. 

XXXI.  Every  Court  to  have  one  or  more  High  Bailiffs,  appointed  and 
removable  by  the  Judge. 

XXXII.  The  High  Bailiffs  to  serve  all  summonses  and  orders  and 
execute  all  Warrants  and  Writs. 

LVI.  The  Court  to  be  held  in  such  Place  as  is  appointed  by  the  Crown. 

LVIII.  Jurisdiction  limited  to  debt  or  damages  not  exceeding  £20. 
(This  jurisdiction  has  been  widely  extended  by  subsequent  Acts,  particu- 
larly 51  &  52  Viet.  c.  43.) 

LXX.  "  When  the  amount  claimed  shall  exceed  "  £5  the  action  may  be 
tried  by  a  Jury  when  the  Parties  require  it. 

CXIII.  The  County  Court  Judge  has  power  to  commit  for  contempt. 

CXXIV.  Judges,  Clerks,  and  Bailiffs  not  liable  to  actions  for  proceedings 
taken. 

CXL.,  CXLI.  The  Rights  of  the  Universities  of  Oxford  and  Cambridge, 
and  the  Courts  of  the  Wardens  of  the  Stannaries  exempted  from  the 
operation  of  the  Act. 

(The  greater  portion  of  this  long  Act  is  occupied  with  minute  provisions 
regulating  the  procedure  of  the  Courts  created.) 

(See  Holdsworth,  H.E.L.  i.  418-421 ;  Redlich  and  Hirst,  E.L.G.  ii.  passim.) 

C.  THE  JUDICATURE  ACT  OF  1873  (36  &  37  VICT.  CAP.  66). 

An  Act  for  the  constitution  of  a  Supreme  Court  and  for  other  purposes 
relating  to  the  better  Administration  of  Justice  in  England.  (The  opera- 
tion of  the  Act  was  deferred  to  November  1,  1875.) 

§  3.  The  High  Court  of  Chancery,  the  Court  of  Queen's  Bench,  the 
Court  of  Common  Pleas,  the  Court  of  Exchequer,  the  High  Court  of 
Admiralty,  the  Court  of  Probate,  the  Court  for  Divorce  and  Matrimonial 
Causes  "  shall  be  united  and  consolidated  together  and  shall  constitute  one 
Supreme  Court  of  Judicature  in  England." 

§  4.  This  Supreme  Court  "shall  consist  of  two  permanent  Divisions" — 
(1)  "Her  Majesty's  High  Court  of  Justice,"  with  original  jurisdiction  (and 
appeals  from  inferior  courts  as  determined) ;  (2)  "  Her  Majesty's  Court  of 
Appeal,"  with  appellate  jurisdiction. 

§  5.  The  first  Judges  to  be  the  Lord  Chancellor,  the  Master  of  the  Rolls, 
the  Lord  Chief  Justice  of  England  (and  all  other  judges  of  the  courts 
specified  in  §  1).  New  Judges  to  be  appointed  by  letters  patent  of  the 
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Crown.  All  the  Judges  to  have  "  equal  power,  authority,  and  jurisdiction." 
The  president  in  the  absence  of  the  Lord  Chancellor  to  be  the  Lord  Chief 
Justice  of  England. 

§  9.  The  Judges  to  hold  office  for  life  ;  (38  &  39  Viet.  c.  77,  §  5,  substi- 
tute "  during  good  behaviour  "  for  "  for  life  "  and  except  the  Lord  Chancel- 
lor) subject  to  removal  by  the  Crown  on  an  address  from  both  Houses  of 
Parliament.  No  Judge  to  be  capable  of  sitting  in  the  House  of  Commons. 

§  16.  The  High  Court  of  Justice  to  be  a  Superior  Court  of  Record  and 
to  exercise  the  jurisdiction  of  the  High  Court  of  Chancery,  Queen's  Bench, 
Common  Pleas,  Exchequer,  Admiralty,  Probate,  Divorce,  Common  Pleas  at 
Lancaster,  Durham,  and  jurisdictions  by  Commissions  of  Assize,  oyer  and 
terminer,  Gaol  Delivery,  or  any  such  Commissions. 

§  18.  The  Court  of  Appeal  to  exercise  the  jurisdiction  of  the  Chancery 
Court  of  Appeal,  of  the  Chancery  Appeal  Court  of  Lancaster  as  a  County 
Palatine,  of  the  Warden  of  the  Stannaries,  of  the  Court  of  Exchequer 
Chamber,  and  of  appeals  to  the  Crown  in  Council  from  the  High  Court  of 
Admiralty. 

§  19.  The  Court  of  Appeal  to  have  jurisdiction  in  appeals  from  "  Her 
Majesty's  High  Court  of  Justice  "  as  enacted  by  §  4  (save  when  expressly 
stated  to  the  contrary). 

§  24.  Law  and  Equity  to  be  administered  in  the  High  Court  of  Justice 
and  the  Court  of  Appeal,  according  to  the  rules  prescribed,  and  in  cases  of 
conflict  "  the  rules  of  Equity  shall  prevail." 

§  29.  The  Crown  is  empowered  to  issue  Commissions  of  Assize  and  the 
like  to  the  Judges  of  the  High  Court  of  Justice. 

§  31.  The  High  Court  of  Justice  is  divided  into  five  divisions — (1)  the 
Chancery ;  (2)  the  Queen's  Bench  ;  (3)  Common  Pleas ;  (4)  Exchequer ; 
(5)  Probate,  Divorce,  and  Admiralty.  Any  Judge,  if  required,  may  sit  in 
any  division  or  be  transferred  from  one  to  the  other. 

§§  40-44  provide  for  the  constitution  of  Divisional  Courts  apart  and 
distinct  from  the  Five  Divisions  defined  in  §  31. 

§  45.  Appeals  from  Petty  or  Quarter  Sessions,  a  County  or  other  inferior 
court  to  be  determined  by  the  Divisional  Courts. 

§  47.  The  Jurisdiction  "  in  relation  to  questions  of  law  reserved  in 
criminal  trials,"  i.e.  "  Crown  Cases  Reserved,"  is  vested  in  the  Judges  of 
the  High  Court  of  Justice,  or  at  least  five  of  them,  of  whom  the  Lord  Chief 
Justice  of  England  must  be  one. 

(The  remainder  of  the  Act  is  occupied  with  procedure,  and  other  purely 
technical  or  legal  points.) 

D.  THE  JUDICATURE  ACT  OF  1875  (38  &  39  VICT.  CAP.  77). 

§  4.  The  Court  of  Appeal  to  consist  of  five  ex  officio  Judges  (Lord 
Chancellor,  Lord  Chief  Justice,  Master  of  the  Rolls,  Lord  Chief  Justice  of 
Common  Pleas,  Lord  Chief  Baron  of  the  Exchequer)  and  not  more  than 
three  ordinary  Judges,  the  first  of  whom  shall  be  the  existing  Lords 
Justices  of  Appeal  in  Chancery.  These  ordinary  Judges  to  be  styled 


SUPREME   COURTS  OF  JUSTICE  441 

Justices  of  Appeal.  An  additional  Judge  from  the  High  Court  of  Justice 
may  serve  temporarily  on  the  request  of  the  Lord  Chancellor. 

§  6.  The  Lord  Chancellor  shall  be  President  of  the  Court  of  Appeal. 

§  23.  Her  Majesty  empowered  to  regulate  all  circuits  of  assizes  by  order 
in  Council  laid  before  each  House  of  Parliament,  and  such  Orders  may  be 
annulled  on  address  from  either  House. 


E.  THE  APPELLATE  JURISDICTION  ACT  (39  &  40  VICT.  CAP.  59),  1876. 
An  Act  for  amending  the  Appellate  Jurisdiction  of  the  House  of  Lords,  and 
for  other  purposes. 

§  3.  Appeals  to  the  House  of  Lords  to  lie  from  (1)  the  Court  of  Appeal 
in  England  ;  (2)  the  Courts  in  Scotland  from  which  appeals  had  previously 
lain ;  (3)  from  the  Courts  in  Ireland  in  the  same  way.  (But  by  §  12  Appeals 
from  Scotch  and  Irish  Courts  not  hitherto  by  law  or  practice  reviewed  by 
the  House  of  Lords  are  excluded.) 

§  4.  Appeals  are  to  be  by  way  of  petition  to  the  House  of  Lords  for  the 
matter  to  be  reviewed  before  the  Crown  in  Court  of  Parliament  to  deter- 
mine what  of  right  ought  to  be  done  according  to  the  law  and  custom  of 
the  realm. 

§  5.  Not  less  than  three  of  the  following  must  be  present  at  the  hearing 
of  the  Appeal,  i.e.  (1)  the  Lord  Chancellor ;  (2)  the  Lords  of  Appeal  in 
ordinary  ;  (3)  Peers  of  Parliament  "who  have  held  high  judicial  office." 

§  6.  The  Crown  is  empowered  to  create  by  letters  patent  two  Lords  of 
Appeal  in  ordinary,  qualified  either  by  (1)  high  judicial  office,  or  (2) 
fifteen  years  as  a  practising  Barrister  in  England,  Scotland,  or  Ireland,  to 
hold  office  during  good  behaviour,  but  removable  on  address  of  both 
Houses  of  Parliament,  with  an  annual  salary  of  £6,000  (paid  out  of  the 
Consolidated  Fund  §  7),  entitled  to  a  writ  of  summons  to  attend,  sit,  and 
vote  in  the  House  of  Lords,  "but  his  dignity  as  a  Lord  of  Parliament 
shall  not  descend  to  his  heirs."  If  the  Lord  of  Appeal  is  a  Privy  Coun- 
cillor he  shall  also  be  a  member  of  the  Judicial  Committee  of  the  Privy 
Council. 

§  14.  By  34  &  35  Viet.  c.  91,  the  Crown  had  been  empowered  to 
appoint  four  paid  members  of  the  Judicial  Committee  of  the  Privy  Council, 
but  had  not  power  to  fill  vacancies  by  death  ;  the  Crown  is  therefore  em- 
powered to  fill  two  of  these  four  paid  places  by  creating  two  additional 
Lords  of  Appeal  in  ordinary  (i.e.  with  the  two  in  §  6,  making  four  in  all). 
The  Crown  may  on  the  advice  of  the  Privy  Council  summon,  by  order  in 
Council,  Archbishops  and  Bishops  to  sit  as  assessors  of  the  Judicial  Com- 
mittee for  "  the  hearing  of  Ecclesiastical  Cases."  Such  order  shall  be  laid 
before  both  Houses  of  Parliament,  and  may  be  annulled  by  the  Crown  on 
address  from  either  House. 

§  25.  "High  Judicial  Office"  means  "any  of  the  following  offices,  that 
is  to  say  :  The  office  of  Lord  Chancellor  of  Great  Britain  and  Ireland,  or  of 
paid  Judge  of  the  Judicial  Committee  of  the  Privy  Council,  or  of  Judge 
of  one  of  her  Majesty's  Superior  Courts  of  Great  Britain  and  Ireland." 
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"Superior  Courts"  means  (1)  for  England,  "Her  Majesty's  High  Court  of 
Justice  and  Her  Majesty's  Court  of  Appeal  and  the  Superior  Courts  of 
law  and  equity  in  England  as  they  existed  before  the  constitution  of  Her 
Majesty's  High  Court  of  Justice  "  ;  (2)  for  Ireland,  "  The  Superior  Courts 
of  law  and  equity  at  Dublin  "  ;  (3)  for  Scotland,  "  The  Court  of  Session." 
(See  Holdsioorth,  H.E.L.  402-417  ;  Wilson,  The  Judicature  Acts,  ed. 
Chalmers  and  Mackenzie  ;  Rogers,  P.L.  iii.  485-492.) 


V.  THE  GOVERNMENT  OF  INDIA. 

21  &  22  VICT.  CAP.  106,  1858. 

An  Act  for  the  better  Government  of  India. 

Whereas  (by  the  Government  of  India  Act,  18531)  the  territories  in  the 
possession  or  under  the  Government  of  the  East  India  Company  were  con- 
tinued under  such  Government,  in  trust  for  her  Majesty,  until  Parliament 
should  otherwise  provide, . . .  And  whereas  it  is  expedient  that  the  said  terri- 
tories should  be  governed  by  and  in  the  name  of  Her  Majesty  :  be  it  there- 
fore enacted  ...  as  follows  :  that  is  to  say, 

Transfer  of  the  Government  of  India  to  Her  Majesty. 

1.  The  government  of  the  territories  now  in  possession  or  under  the 
Government  of  the  East  India  Company,  and  all  powers  in  relation  to 
government  vested  in  or  exercised  by  the  said  Company  in  trust  for  her 
Majesty,  shall  cease  to  be  vested  in  or  exercised  by  the  said  Company ;  and 
all  territories  in  the  possession  or  under  the  Government  of  the  said 
Company,  and  all  rights  vested  in  or  which  if  this  Act  had  not  been  passed 
might  have  been  exercised  by  the  said  Company  in  relation  to  any  terri- 
tories, shall  become  vested  in  Her  Majesty  and  be  exercised  in  her  name  ; 
and  .  .  .  India  shall  mean  the  territories  rested  in  Her  Majesty  as  afore- 
said, and  all  territories  which  may  become  vested  in  Her  Majesty.  .  .  . 

2.  India  shall  be  governed  by  and  in  the  name  of  Her  Majesty;  and  all 
rights  in  relation  to  any  territories  which  might  have  been  exercised  by 
the  said  Company . . .  shall  and  may  be  exercised  by  and  in  the  name  of  Her 
Majesty  as  rights  incidental  to  the  Government  of  India  ;  and  all  the  terri- 
torial and  other  revenues  of  or  arising  in  India,  and  all  tributes  and  other 
payments . . .  shall  be  received  for  and  in  the  name  of  Her  Majesty,  and  shall 
be  applied  and  disposed  of  for  the  purposes  of  the  Government  of  India 
alone,  subject  to  the  provisions  of  this  Act. 

3.  Save  as  herein  otherwise  provided,  one  of  Her  Majesty's  principal 
Secretaries  of  State  shall  have  and  perform  all  such  or  the  like  powers  and 
duties  in  anywise  relating  to  the  Government  or  revenues  of  India,  and  all 
such  and  the  like  powers  over  all  officers  appointed  or  continued  under  this 

1  16  &  17  Viet.  c.  95.     See  also  24  Geo.  III.  Sess.  2,  c.  25,  r-  145. 
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Act,  as  might  or  should  have  been  exercised  and  performed  by  the  East 
India  Company,  or  by  the  Court  of  Directors  or  Court  of  Proprietors  of 
the  said  Company,  either  alone  or  by  the  direction  or  with  the  sanction  or 
approbation  of  the  Commissioners  for  the  affairs  of  India  in  relation 
to  such  government  or  revenues,  and  the  officers  and  servants  of  the  said 
Company  respectively,  and  also  all  such  powers  as  might  have  been  exer- 
cised by  the  said  Commissioners  alone.  .  .  . 

(Warrants  under  17  &  18  Viet.  c.  77  to  be  countersigned  by  one  of  the 
Principal  Secretaries  of  State.) 

4.  Any  four  of  Her  Majesty's  Principal  Secretaries  of  State  for  the 
time  being,  and  any  four  of  the  Under-Secretaries  for  the  time  being  to 
Her  Majesty's  Principal  Secretaries  of  State,  may  sit  and  vote  as  members 
of  the  House  of  Commons  ;  but  not  more  than  four  such  Principal  Secre- 
taries and  not  more  than  four  such  Under-Secretaries  shall  sit  and  vote  as 
members  of  the  House  of  Commons  at  the  same  time. 

5.  In  case  the  Person  who  ...  is  the  President  of  the  Commissioners  for 
the  Affairs  of  India  be  appointed,  .  .  .  one  of  Her  Majesty's  Principal 
Secretaries  of  State,  and  be  ...  a  member  of  the  House  of  Commons,  he 
shall  not  by  reason  of  such  appointment  vacate  his  seat  in  Parliament. 

6.  In  case  Her  Majesty  be  pleased  to  appoint  a  fifth  Principal  Secretary 
of  State,  there  shall  be  paid  out  of  the  revenues  of  India  to  such  Principal 
Secretary  of  State  and  to  his  Under-Secretaries  respectively  the  like  yearly 
salaries  as  may  for  the  time  being  be  paid  to  any  other  of  such  Secretaries 
of  State  and  his  Under-Secretaries  respectively. 

Council  of  India. 

7.  For  the  purposes  of  this  Act  a  Council  shall  be  estabished,  to  consist 
of  Fifteen  members,  and  to  be  styled  the  Council  of  India  ;  and  henceforth 
the  Council  in  India  now  bearing  that  name  shall  be  styled  the  Council  of 
the  Governor  General  of  India. 

(8.  Regulations  as  to  first  members  of  the  Council.) 

9.  Every  vacancy  .  .  .  among  the  members  of  the  Council  appointed  by 
Her  Majesty,  .  . .  shall  be  filled  up  by  Her  Majesty,  by  Warrant  under  Her 
Royal  Sign  Manual,  and  every  other  Vacancy  shall  be  filled  up  by  the 
by  Council  Election  made  at  a  Meeting  to  be  held  for  that  purpose. 

10.  The  major  part  of  the  persons  to  be  elected  by  the  Court  of  Directors, 
and  the  major  part  of  the  persons  to  be  first  appointed  by  Her  Majesty  .  .  . 
to  be  members  of  the  Council,  shall  be  persons  who  have  served  or  resided  in 
India  for  ten  years  at  the  least,  and  .  .  .  shall  not  have  last  left  India  more 
than  ten  years  next  preceding  the  date  of  their  appointment ;  and  no  person 
other  than  a  person  so  qualified  shall  be  appointed  .  .  .  unless  . .  .  nine  at 
the  least  of  the  continuing  members  of  the  Council  be  persons  qualified  as 
aforesaid. 

11.  Every  member  of  the  Council  .  .  .  shall  hold  his  office  during  good 
behaviour ;  provided,  that  it  shall  be  lawful  for  Her  Majesty  to  remove 
any  such  member  from  his  office  upon  an  address  of  both  Houses   of 
Parliament. 
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12.  No  member  of  the  Council  .  .  .  shall  be  capable  of  sitting  or  voting 
in  Parliament. 

13.  There  shall  be  paid  to  each  member  of  the  Council  the  yearly 
salary  of  one  thousand  two  hundred  pounds,  out  of  the  revenues  of  India. 

(14.  As  to  retiring  Pensions.  15.  The  formation  of  a  permanent  Home 
Establishment.  16.  As  to  removal  of  officers.  17.  Compensation  to  officers 
not  retained.  18.  As  to  Superannuation.) 

Duties  and  Procedure  of  the  Council. 

19.  The  Council  shall,  under  direction  of  the  Secretary  of  State,  and 
subject  to  the  provisions  of  this  Act,  conduct  the  business  transacted  in 
the  United  Kingdom  in  relation  to  the  Government  of  India  and  the 
correspondence  with  India ;  but  every  order  or  communication  sent  to 
India  shall  be  signed  by  one  of  the  Principal  Secretaries  of  State ;  and, 
save  as  expressly  provided  by  this  Act,  every  order  in  the  United  Kingdom 
in  relation  to  the  Government  of  India  under  this  Act  shall  be  signed  by 
such  Secretary  of  State  ;  and  all  despatches  from  governments  and  presi- 
dencies in  India,  and  other  despatches  from  India, . . .  shall  be  addressed 
to  such  Secretary  of  State. 

20.  It  shall  be  lawful  for  the  Secretary  of  State  to  divide  the  Council 
into  committees  for  the  more  convenient  transaction  of  business.  .  .  . 

21.  The  Secretary  of  State  shall  be  the  President  of  the  Council,  with 
power  to  vote.  .  .  . 

(22.  As  to  meetings  of  the  Council.) 

23.  At  any  meeting  of  the  Council  at  which  the  Secretary  of  State  is 
present,  if  there  be  a  difference  of  opinion  .  .  .  the  determination  of  the 
Secretary  of  State  shall  be  final ;  and  in  case  of  an  equality  of  votes  at  any 
meeting  of  the  Council,  the  Secretary  of  State,  if  present,  and,  in  his 
absence,  the  Vice-President,  or  presiding  member,  shall  have  a  casting-vote  ; 
and  all  acts  done  at  any  meeting  of  the  Council  in  the  absence  of  the 
Secretary  of  State,  except  the  election  of  a  member  of  the  Council,  shall 
require  the  sanction  or  approval  in  writing  of  the  Secretary  of  State ;  and 
. . .  the  Secretary  of  State  may  require  that  his  opinion,  and  the  reasons  for 
the  same,  be  entered  in  the  minutes  of  the  proceedings,  and  any  member 
of  the  Council  who  may  have  been  present  at  the  meeting  may  require  that 
his  opinion,  and  any  reasons  for  the  same  that  he  may  have  stated  at  the 
meeting,  be  entered  in  like  manner. 

(24.  Orders  to  be  open  to  members  of  Council  who  may  record  their 
opinions.) 

25.  If  a  majority  of  the  Council  record  as  aforesaid  their  opinions  .  .  . 
the  Secretary  of  State  shall,  .  .  .  record  his  reasons  for  acting  in  opposition 
thereto. 

26.  Provided,  .  .  .  that  the   despatch  of  any  communication,  ...  is 
urgently    required,   the   communication   may   be   sent   or   order   given 
notwithstanding  the  same  may  not  have  been  submitted  to  a  meeting 
of  the  Council,  .  .  .  the  urgent  reasons  for  sending  or  making  the  same 
being  recorded  by  the  Secretary  of  State,  and  notice  thereof  being  given 
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to    every    member  of    the  Council,   except    in    the    cases    herein-after 
mentioned. 
(28.  As  to  Secret  Orders  and  Despatches.) 

Appointments  and  Patronage. 

29.  The  appointments  of  Governor  General  of  India  .  .  .  and  Governors 
of  Presidencies  in  India,  .  .  .  and  the  appointments  of  Advocate  General  for 
the  several  Presidencies, . . .  shall  be  made  by  Her  Majesty  by  warrant  under 
Her  Royal  Sign  Manual ;  .  .  .  the  appointments  of  Lieutenant  Governors 
of  provinces  or  territories  shall  be  made  by  the  Governor  General  of  India, 
subject  to  the  approbation  of  Her  Majesty.  .  .  . 

30.  ...  The  Secretary  of  State  in  Council,  with  the  concurrence  of  a 
majority  of  members  present  at  a  meeting,  shall  have  the  like  power  to 
make  regulations  for  the  division  and  distribution  of  patronage  and  power 
of  nomination  among  the  several  authorities  in  India,  and  the  like  power 
of  restoring  to  their  stations,  offices,  or  employments,  officers  and  servants 
suspended  or  removed  by  any  authority  in  India  as  might  have  been  exer- 
cised by  the  said  Court  of  Directors.  .  .  . 

(31  repeals  §§  37-42  of  16  &  17  Viet.  c.  95. 

32-38.  Regulations  as  to  Civil  Service,  Cadetships,  etc.) 

Transfer  of  Property. 

39.  All  lands  and  hereditaments,  monies,  stores,  goods,  chattels,  and 
other  real  and  personal  estate  of  the  said  Company,  subject  to  the  debts 
and  liabilities  affecting  the  same  respectively,  and  the  benefit  of  all  con- 
tracts, covenants,  and  engagements,  and  all  rights  to  fines,  penalties,  and 
forfeitures,  and  all  other  emoluments,  which  the  said  Company  shall  be 
seized  or  possessed  of  or  entitled  to  at  the  time  of  the  commencement  of 
this  Act,  except  the  capital  stock  of  the  said  Company,  and  the  dividend 
thereon,  shall  become  vested  in  Her  Majesty,  to  be  applied  and  disposed 
of,  subject  to  the  provisions  of  this  Act,  for  the  purposes  of  the  Govern- 
ment of  India. 

40.  The  Secretary  of   State  in  Council,  with  the  concurrence  of  a 
majority  of  votes  at  a  meeting,  shall  have  full  power  to  sell  or  dispose  of  all 
real  and  personal  estate  .  . .  vested  in  Her  Majesty ...  or  to  raise  money  on 
any  such  real  estate  by  way  of  mortgage, .  .  .  and  to  purchase  and  acquire 
any  land  or  hereditaments,  or  any  interests  therein,  stores,  goods,  chattels, 
and  other  property,  and  to  enter  into  any  contracts  whatsoever,  ...  for 
the  purposes  of  this  Act ;  and  all  property  so  acquired  shall  vest  in  Her 
Majesty  for  the  service  of  the  Government  of  India.  .  .  . 

Revenues. 

41.  The  expenditure  of  the  Revenues  of  India,  both  in  India  and  else- 
where, shall  be  subject  to  the  control  of  the  Secretary  of  State  in  Council  ; 
and  no  grant  or  appropriation  of  any  part  of  such  revenues,  or  of  any  other 
property  coming  into  possession  of  the  Secretary  of  State  in  Council  by 
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virtue  of  this  Act,  shall  be  made  without  the  concurrence  of  a  majority  of 
votes  at  a  meeting  of  the  Council. 

(42-52.  Detailed  regulations  as  to  Finance,  and  providing  for  Audit.) 

53.  The  Secretary  of  State  in  Council  shall,  within  the  first  fourteen 
days  during  which  Parliament  may  be  sitting  next  after  the  first  day  of 
May  in  every  year,  lay  before  both  Houses  of  Parliament  an  account  for 
the  financial  year  preceding  ...  of  the  annual  produce  of  the  revenues 
of  India,  .  .  .  together  with  the  latest  estimate  of  the  same  for  the  last 
financial  year,  and  also  the  amount  of  the  debts   chargeable   on  the 
revenues  of  India,  with  the  rates  of  interest  they  respectively  carry,  and 
the  annual  amount  of  such  interest,  .  .  .  and  also  a  list  of  the  Establish- 
ment of  the  Secretary  of  State  in  Council,  and  the  Salaries  and  Allow- 
ances payable  in  respect  thereof ;  .  .  .  and  such  account  shall  be  accom- 
panied by  a  statement  prepared  from  detailed  reports  from  each  presidency 
and  district  in  India  in  such  form  as  shall  best  exhibit  the  moral  and 
material  progress  and  condition  of  India  in  each  such  presidency. 

54.  When  any  Order  is  sent  to  India  directing  the  actual  commencement 
of  hostilities  by  Her  Majesty's  forces  in  India,  the  fact  of  such  order  having 
been  sent  shall  be  communicated  to  both  Houses  of  Parliament  within 
three  months  after  the  sending  of  such  order,  if  Parliament  be  sitting, .  .  . 
and  if  Parliament  be  not  sitting  at  the  end  of  such  three  months,  then 
within  one  month  after  the  next  meeting  of  Parliament. 

55.  Except  for  preventing  or  repelling  actual  invasion  of  Her  Majesty's 
Indian  possessions,  or  under  other  sudden  or  urgent  necessity,  the  revenues 
of  India  shall  not,  without  the  consent  of  both  Houses  of  Parliament,  be 
applicable  to  defray  the  expenses  of  any  military  operation  carried  on 
beyond  the  external  frontiers  of  such  possessions  by  Her  Majesty's  Forces 
charged  upon  such  Revenues. 

Existing  Establishments. 

56.  The  military  and  naval  forces  of  the  East  India  Company  shall  be 
deemed  to  be  the  Indian  military  and  naval  forces  of  Her  Majesty,  and 
shall  be  under  the  same  obligations  to  serve  Her  Majesty  as  they  would 
have  been  under  to  serve  the  said  Company,  and  shall  be  liable  to 
serve  within  the  same  territorial  limits  only,  for  the  same  terms  only,  and 
be  entitled  to  the  like  pay,  pensions,  allowances,  and  privileges,  and  the  like 
advantages  as  regards  promotions  and  otherwise,  as  if  they  had  continued 
in  the  service  of  the  said  Company  :  Such  forces,  and  all  persons  hereafter 
enlisting  in  or  entering  the  same,  shall  continue  and  be  subject  to  all  Acts 
of  Parliament,  Laws  of  the  Governor  General  of  India  in  Council,  and 
Articles  of  War,  and  all  other  Laws,  Regulations,  and  Provisions  relating 
to  the  East  India  Company's  military  and  naval  forces  respectively, 
as  if  Her  Majesty's  Indian  military  and  naval  forces  respectively  had 
throughout  such  acts,  laws,  articles,  regulations  and  provisions  been  men- 
tioned to  or  referred  to,  instead  of  such  forces  of  the  said  Company  ;  and 
the  pay  and  expenses  of  and  incident  to  Her  Majesty's  Indian  military  and 
naval  forces  shall  be  defrayed  out  of  the  Revenues  of  India. 
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57.  Provided,  That  it  shall  be  lawful  for  Her  Majesty  from  time  to  time 
by  order  in  Council  to  alter  or  regulate  the  terms  and  conditions  of  service 
under  which  persons  hereafter  entering  Her  Majesty's  Indian  forces  shall 
be  commissioned,  enlisted,  or  entered  to  serve,  .  .  .  Provided,  that  every  such 
order  in  Council  shall  be  laid  before  both  Houses  of  Parliament  within 
fourteen  days  after  the  making  thereof,  if  Parliament  be  sitting,  and  if 
Parliament  be  not  sitting,  then  within  fourteen  days  within  the  next 
meeting  thereof. 

(58-61.  As  to  officers  now  in  the  service  of  the  Company  and  the  orders 
of  Directors  before  the  Act  is  operative. 

62.  The  Records  and  Archives  of  the  Company  to  be  delivered  to  the 
Secretary  of  State. 

63.  The  Governor  General  may  exercise  his  powers  before  he  takes  his 
seat  in  Council.) 

Continuance  of  Existing  Enactments. 

64.  All  Acts  and  provisions  now  in  force  under  charter  or  otherwise 
concerning  India  shall,  subject  to  the  provisions  of  this  Act,  continue  in 
force,  and  be  construed  as  referring  to  the  Secretary  of  State  in  Council  in 
the  place  of  the  said  Company  and  the  Court  of  Directors  and  Court  of 
Proprietors  thereof,  ...  of  this  Act. 

Actions  and  Contracts. 

65.  The  Secretary  of  State  in  Council  shall  and  may  sue  and  be  sued  as 
well  in  India  as  in  England  by  the  name  of  the  Secretary  of  State  in 
Council  as  a  body  corporate  ;  and  all  persons  and  bodies  politic  shall  and 
may  have  and  take  the  same  suits,  remedies,  and  proceedings,  legal  and 
equitable,  against  the  Secretary  of  State  in  Council  of  India  as  they  could 
have  done  against  the  said  Company  ;  and  the  property  and  effects  hereby 
vested  in  Her  Majesty  for  the  purposes  of  the  Government  of  India,  or 
acquired  for  the  said  purposes,  shall  be  subject  and  liable  to  the  same 
judgements  and  executions  as  they  would  while  vested  in  the  said  Company 
have  been  liable  to  respect  of  debts  and  liabilities  lawfully  contracted  and 
incurred  by  the  said  Company. 

(66.  The  Secretary  of  State  to  represent  the  Company  in  pending  suits.) 

67.  All  treaties  made  by  the  said  Company  shall  be  binding  on  Her 
Majesty,  and  all  contracts,  covenants,  liabilities,  and  engagements  of  the 
said  Company  made,  incurred,  or  entered  into  before  the  commencement 
of  this  Act  may  be  enforced  by  and  against  the  Secretary  of  State  in 
Council.  .  .  . 

(68.  Members  of  Council  not  to  be  personally  liable. 

69.-7S.  Regulations  for  winding  up  and  settling  the  Company's  affairs. 

74.-75.  Provisions  for  bringing  the  Act  into  force.) 

(See  Hansard,  P.D.,  third  series,  clix.  ;  Walpole,  H.E.  v.  428  ;  liberty  G.I. ; 
Anson,  L.C.  ii.;  Rogers,  P.L.  iii.  432.) 
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